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ADVERTISEMENT. 


To  jmrohase  and  keep  oomplete  sets  of  the  several  State 
iepoTta  is  now  beyond  the  pecnniarj  ability  of  the  great 
body  of  the  profession ;  nearly  two  thousand  volnmee  of 
these  reports  have  been  already  issued,  and  the  number  is 
being  increased'  at  the  rate  of  about  fifty  a  year.  The 
reports  of  the  court  of  last  resort  in  each  State  contain 
cases  of  great  general  importance,  but  they  are  buried 
beneath  a  mass  of  practice  and  local  cases  of  no  value  out- 
side of  the  jurisdiction  in  which  they  were  decided.  To 
obtain  the  few  valuable  cases,  the  lawyer  is  comx>elled  to 
buy  volumes  composed  mainly  of  matter  of  little  or  no 
value  to  him.  The  result  is,  that  tbe  greater  number  of 
American  lawyers  are  without  access  to  the  most  valuable 
decisions  of  the  country,  and  are  comx)elled  to  submit  to 
the  courts,  for  decision,  causes  involving  important  ques- 
tions, without  an  investigation  of  most  of  the  adjudged 
cases.  While  most  of  the  judges  have  access  to  libraries 
more  or  less  complete,  their  time  is  so  folly  occupied  as  to 
render  it  imx)ossible  for  them  to  do  more,  in  most  cases, 
than  examine  the  decisions  cited  in  the  briefs  of  counsel. 
To  remedy  this  evil,  by  separating  that  which  is  important 
from  that  which  is  local,  is  the  object  of  the  American 
Reports. 


6  ADVEETISBMBNT. 

These  reports  will  contain  all  cases  hereafter  adjudicated 
hi  the  courts  of  last  resort  m  the  United  States,  having  a 
general  value,  unincumbered  by  practice  cases  and  those  of 
local  importance  only.  The  cases  reported  will  be  selected 
from  the  last  volume  of  the  current  reports  of  each  State, 
immediately  after  its  publioationi  by  l^e  editor,  assisted  by 
two  able  and  experienced  lawyers,  and  will  be  prej^ared 
for  publication  under  their  direct  sui)ervision.  The  head 
notes  and  statements  of  &ct  in  each  case  will  be  carefully 
rewritten.  The  opinions  will  be  given  in  full,  except  where 
they  dispose  of  practice  and  local  questions  in  connection 
with  important  principles,  when  the  former  will  be  elimi- 
nated. The  cases  will  be  selected  with  direct  reference  to 
their  value  and  utility  to  the  practicing  lawyer.  It  is  not 
proposed  to  confine  the  selection  to  ^^eading  cases"  only, 
but  to  include  all  other  cases  that  may  be  deemed  usefbl  as 
illustrations  of  established  principles.  Notes,  giving  refer- 
ences to  leading  decisions,  will  be  added  by  the  reporters 
whenever  thought  necessary.  The  volumes  of  these  reports 
will  be  issued  at  intervals  of  four  or  six  months,  thus  giving 
two  or  three  volumes  a  year. 

Albaky,  February^  1871. 
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Pioplb'8  Bakk  09  Baltimobb,  appeUant,  y.  Bbooki. 

(U  Md.  7.) 
Notarial  protett — UscofUmt^ 

a  pioteBt  of  a  notaiy  is  prima  faeie  eyidence  of  the  truth  of  its  statements,  aa^, 
when  excloslTely  relied  on  to  prove  the  necessary  facts,  must  ccmtain  snfflclenl 
averments  that  every  thing  requisite  has  been  done  to  authorize  the  demand 
upon  the  indorser. 

Vfhen  the  protest  merely  states  that  the  note  was  presented  for  payment*  bal 
d'^'es  not  say  whdrey  the  statement  is  insufficient  to  charge  the  indorser. 

Appeal  f^om  circuit  court  for  Prince  (George's  county. 

The  action  was  assumpsit  on  a  note  indorsed  by  appeUee.  The 
facts  sufficiently  appear  in  the  opinion. 

Thomas  F.  Botaie,  for  appellant 

Henry  M.  Murray ^  for  appellee. 

Stewart,  J.,  deliyered  the  opinion  of  the  court 

The  single  inquiry  presented  by  the  two  exceptions,  in  this  oaee, 
is  as  to  the  sufficiency  of  the  proof  furnished  by  the  notarial  pro-^ 
test  to  fasten  liability  upon  the  appellee,  as  the  indorser,  for  the 
payment  of  che  note  upon  which  this  suit  was  instituted. 

The  protest  of  the  notaiy  was  the  only  eyidence  relied  upon  by 
the  appellant  to  establish  due  demand  of  payment  of  the  note,  itfr 
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jy  the  maker^  and  legal  notice  given  to  the  appellee  or  the 

/  amoonts  to  just  as  much  proof  as  would  have  been  the 

amony  of  the  notary,  or  any  other  credible  witness,  if  he  had 
been  present  at  the  trial,  and  testified  to  the  same  facts  certified  to 
in  the  protest 

It  is  prima  facie  evidence  of  the  truth  of  its  statements,  and 
where  the  protest  is  exclusively  relied  upon  to  prove  the  necessary 
facts  to  fix  liability  upon  the  parties  to  be  afiected,  it  must  contain 
sufficient  averments  to  them,  that  every  thing  requisite  has  been 
done  on  the  part  of  the  holder  of  the  note,  or  his  agent,  to  authorize 
the  demand  upon  the  indorser. 

The  certificate  of  the  notary,  in  this  instance,  does  not  furnish  the 
indispensable  evidence  of  compliance  with  the  conditions  incident 
to  the  contract,  to  render  the  appellee  as  indorser  responsible  for  the 
payment  of  the  note. 

''The  commercial  law,  which,  throughout  all  its  departments, 
inculcates  the  doctrine  of  reasonable  diligence,  and  frowns  upon 
and  discourages  laches,  has  introduced  a  rule  of  great  strictness  on 
this  subject,  which,  although  it  may  sometimes  be  found  harsh  in 
its  practical  operation,  yet  is,  for  the  general  purposes  of  business, 
highly  useful  to  the  commercial  community,  by  introducing  prompt- 
ness, fidelity  and  exactness,  in  the  demand  of  payment^'  Story  on 
Pro.  Notes,  §  201. 

The  sufficiency  of  the  proof  by  the  protest,  according  to  the 
•commercial  law,  is  to  be  tested  in  its  application  to  the  case  of  an 
indorser. 

According  to  the  requirements  of  this  law,  the  indorser  contracts 
to  be  liable  for  the  payment  of  the  note,  in  case  of  its  dishonor,  if  it 
is  duly  presented  for  payment  according  to  its  terms,  and  due  notice 
is  given  to  him  of  its  dishonor,  and  not  otherwise. 

"  The  engagement  of  the  indorser  is  conditional,  and  any  neglect 
or  laches  of  the  holder,  in  not  making  due  presentment,  will  dis- 
charge him."    Story  on  Pro.  Notes,  §  198. 

In  order  to  charge  the  indorser,  it  is  indispensable  that  the  pre- 
sentment of  the  note  for  payment  should  be  made  at  the  place 
lesignated  in  the  note,  and  it  is  necessary  to  prove  that  the  pre* 
«entment  was  there  made,  otherwise  the  indorser  will  be  absolutely 
lischarged     Story  on  Pro.  Notes,  §  230 ;  Byles  on  Bills,  169. 

"  It  will  oe  sufficient,  indeed,  if  the  notice  sent,  necessarily,  or 
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eyen  fairly,  implies,  by  its  terms,  that  there  has  been  a  due  4.    The 
ment  and  dishonor  at  the  maturity  of  the  note.  .  statute 

'^  But  mere  notice  of  the  fact,  that  the  note  has  not  beei  costs, 
affords  7w  proof  whatsoever  that  it  has  been  presented  at  all,  to 
may  be  that  the  holder  means  l^rely  upon  some  legal  excuse  '01 
non-presentmenf     Oraham  v.  Sangston,  1  Md.  68;  Story  on  Pro 
Notes,  §  350. 

In  the  case  where  the  note  is  in  terms  payable  at  a  bank,  as  is  the 
one  now  in  question,  it  is  sufficient  if  the  note  is  in  bank  at  matu- 
rity, ready  to  be  deliyered  on  payment,  should  the  maker  come  to 
pay  it.     Oraham  y.  Sangston,  1  Md.  68. 

"  The  court  will  lay  hold  of  any  expression  in  the  notice  which 
might  jGurly  be  presumed  to  indicate  that  a  due  presentment  or 
dishonor  had  taken  place,  and  that  the  notice  was  designed  to  put 
that  fact  as  the  ground  of  the  liability."    Story  on  Pro.  Notes,  §  362. 

Qiying  the  most  liberal  interpretation  to  the  notarial  protest,  iu' 
this  case  allowable,  under  the  commercial  law,  regarding  the  rela- 
tiye  rights  of  the  holder  and  indorser  of  the  note,  and  assuming* 
that  all  the  statements  of  the  protest  haye  full  effect,  and  the  sup- 
posed interlineation  referred  to  in  the  second  exception  was  not 
made,  and  whether  there  was  an  interlineation  or  not  we  do  not 
consider  material  in  this  case,  it  is  not  shown  by  the  protest  that 
the  presentment  of  this  note  was  made  at  the  bank  for  payment  at 
its  maturity,  or  that  the  note  was  left  at  the  bank  for  payment. 

It  is  merely  stated  that  the  note  was  presented,  and  it  is  yery 
possible  that  this  may  haye  been  at  the  bank,  but  this  is  mere  con- 
jecture, and  does  not  amount  to  proof. 

It  does  not  appear  where  it  was  presented  for  payment,  but  it 
could  not  haye  been  to  the  makers,  because  the  protest  states  that 
notice  was  sent  to  them  at  Upper  Marlborough. 

No  legal  inference  can  be  deduced  from  the  statements  of  the 
notarial  protest  that  there  was  a  due  presentment  of  the  note  for 
payment  at  the  bank,  where,  by  its  terms,  it  was  to  be  presented, 
and  the  court  below  committed  no  error  in  regarding  it  as  totally^ 
insufficient,  and  instructing  the  jury  accordingly. 

Judgment  affirmed. 
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Gbbbv,  appellant^  y.  Dbumkokd  «f  dL 

Statute  qfftwidt.    BenMng  truik.^ 

Jkn  agreement,  whereby  G.  and  D.  agree  to  become  Jointly  purchaaers  of  certain 
real  estate,  each  party  to  furnish  one-half  the  purchase  money,  and  to  hold 
the  same  in  undivided  moieties,  is  within  the  fourth  section  of  the  statute  of 
frauds,  and  if  not  evidenced  by  some  memorandum  in  writing,  signed  by  the 
party  to  be  charged,  will  not  be  enforced. 

Where  in  pursuance  of  such  an  agreement,  a  purchase  was  made  in  the  name 
of  T)  Alone,  although  G.  advanced  a  portion  of  the  purchase  money,  a  con- 
ventional trust  that  could  be  enforced  was  not  created,  the  same  being  within 
Uie  provisions  of  the  seventh  section. 

There  being  no  deed  or  conveyance  of  the  legal  title  to  D.,  while  the  contract 
of  purchase  remained  executory,  no  resulting  trust  within  the  meaning  of  the 
eighth  section  of  the  statute  could  arise  in  favor  of  G. 

But  the  court  of  equity  may,  in  cases  where  the  party  is  not  entitled  to  specific 
performance,  grant  relief  by  decreeing  the  repayment  of  the  money  expended 
on  the  faith  of  the  contract 

Appeal  from  the  superior  coart  of  Baltimore  city,  sitting  in  equity. 

It  appears  from  the  bill  of  the  appellant,  that  one  Silver  and  others, 
executors,  etc.,  sold  by  auction  to  Kimberly  Bros,  certain  real  estate 
for  the  sum  of  116,000;  that  the  said  Kimberly  Bros,  agreed  to  re- 
linquish their  rights  in  favor  of  Levin  J.  Drummond,  since  deceased, 
appellees'  testator,  whereupon  Cornelius  Green,  the  appellant,  and  the 
deceased,  agreed  to  become  purchasers,  each  party  to  furnish  one-half 
the  purchase  money,  and  to  hold  the  property  in  undivided  moieties* 
The  agreement  was  a  verbal  one,  and  not  evidenced  by  any  writing. 

The  deceased  was  unable  to  furnish  immediately  his  portion  of  the 
money  required  by  the  terms  of  sale,  and  the  executors,  in  considera- 
tion that  110,000  should  be  paid  within  a  short  time,  and  the  bal- 
ance in  twelve  months,  agreed  that  deceased  should  be  substituted 
as  purchaser,  to  which  Kimberly  Bros,  consented.  The  110,000  was 
paid  — 16,000  by  appellant  and  14,000  by  deceased.  The  sale  was 
reported  by  the  executors,  as  made  to  deceased,  who  was  named  as 
purchaser. 

*  There  has  been  no  leglsUtlTe  re-enactment  of  the  statute  of  fnnds  in  lUfylaiid,  and  tlie 
pMTisIons  of  the  Bngllsh  law  CM  Car.  IL  cap.  9)  are  still  in  force.  8ldleit  ▼.  IFUHonu,  S  Offl  and 
/ohnsoD,  6SI.  Bee  also  Karjland  Oonstltntion,  §  6,  which,  though  adopted  since  the  above 
-•olloii  mm  eommeiiced,  is  merelj  declaratory  of  the  prerionsly  existing  law.— Rip. 
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All  tlieae  fiicts  seem  to  have  been  snbstantiallj  proved.  The 
•Hppellees  relied  upon,  and  pleaded^  among  other  things,  the  statute 
-«f  frauds.    The  biU  was  dismissed,  in  the  court  below,  with  costs. 

(Fm.  Pinkney  Whyie  and  Wm.  Mead  Addison^  for  appellant 
H.  L.  Emmons  and  Wm,  Shepard  Bryan^  for  appellees. 

Baetol,  0.  J.,  deliyered  the  opinion  of  the  court 

There  can  be  no  doubt  that  the  alleged  agreement  between  Oreen, 
<he  appellant,  and  Levin  J.  Drummond,  as  set  out  in  the  bill  of 
complaint,  was  an  agreement  within  the  fourth  section  of  the 
statute  of  frauds. 

The  allegation  in  the  bill  is, ''  that  Qreen  and  Drummond  agreed 
to  become  jointly  the  purchasers  of  the  property,  each  party  to 
furnish  one-half  of  the  purchase  money,  and  to  hold  the  same  in 
nndiyided  moieties."  The  purchase  was  made  in  the  name  of 
Drummond  alone,  who  was  reported  by  the  executors  as  the  sole 
purchaser,  and  the  sale  was  ratified  as  made  to  him,  Oreen  being  no 
party  to  the  contract  made  with  the  executors,  nor  in  any  manner 
known  to  them  as  purchaser ;  his  alleged  agreement  was  made  with 
Drummond,  and,  as  stated  in  the  biU,  was  a  mere  parol  agreement^ 
not  evidenced  by  any  writing. 

This  brings  the  case  precisely  within  the  ruling  of  this  court  in 
HoUida  v.  Shoop,  4  Md.  465 ;  and  within  the  case  of  Parker  v.  Bod- 
ley,  4  Bibb,  102,  which  was  cited  and  adopted  in  Hollida  v.  Shoop^ 
4  Md.  474  It  is  unnecessary  to  refer  to  other  authorities  in  support 
of  the  position  that  contracts  to  purchase  land,  are  within  the  fourth 
section  of  the  statute,  and  can  be  evidenced  only  by  some  note  or 
memorandum  in  writing,  signed  by  the  party  to  be  charged  there- 
with. 

If  the  case  of  the  appellant  rested  only  upon  the  alleged  agree- 
ment, he  must  fail  in  maintaining  his  bill  upon  parol  evidence 
merely.  But  it  has  been  contended  that,  upon  the  pleadings  and 
proof,  there  was  a  trust  created  in  favor  of  the  appellant ;  the  effect 
of  the  agreement  being,  as  alleged,  to  charge  Drummond,  as  trustee 
of  the  appellant,  to  the  extent  of  one  moiety  of  the  land.  Here  we 
are  met  by  the  provisions  of  the  seventh  section  of  the  statute,  which 
declares  that  ''  all  declarations  of  creations  of  trusts,  or  oonfidencei 
of  any  lands,  etc.,  shall  be  manifested  and  proved  by  some  writing, 
'^tc,  or  else  they  shall  be  utterly  void  and  of  none  effecf 
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XJndijr  this  section  ifc  is  not  competent  to  prove  by  parol  an  express 
or  conrentional  trust.  As  decided  in  Dorsey  t.  Clarke,  4  H.  &  J. 
556,  "if  a  party  who  buys  land  agrees  by  parol  to  hold  it  for  another, 
or  to  give  that  other  the  benefit  of  the  purchase  upon  the  payment 
by  him  of  the  purchase-money,  such  a  conventional  trust  could  not 
be  enforced.  It  would  be  within  the  statute,  and  could  be  evidenced 
only  by  writing.*' 

Is  this  a  case  of  a  constructive  or  resulting  trust  within  the  saving 
cf  the  eighth  section  of  the  statute  ? 

Upoa  this  question  we  have  had  more  difficulty  in  arriving  at  a 
satisfactory  conclusion.  It  is  very  clearly  established  by  the  evidence, 
that,  at  the  time  the  arrangement  was  concluded  with  the  executors, 
under  which  Drummond  was  accepted  by  them  as  the  purchaser, 
and  110,000  of  the  purchase-money  was  paid,  a  considerable  part  of 
the  money  so  paid  was  furnished  by  Oreen,  the  complainant ;  not  as 
a  loan  to  Drummond  to  be  repaid,  but  as  part  of  the  purchase- 
money,  with  the  intention  of  securing  to  Oreen  an  interest  in  the 
property  as  part  owner. 

It  has  been  argued  that  the  effect  of  this  transaction  was  to  create 
a  resulting  trust  in  the  property  in  favor  of  Green,  to  the  extent  or 
in  the  proportion  of  the  money  so  paid  or  furnished  by  him,  thus 
bringing  the  case  within  the  provisions  of  the  eighth  section  of  iW 
statute;  it  being  well  settled  that  such  constructive  or  resulting 
trusts,  arising  by  operation  of  law,  may  be  proved  by  parol  evidence. 
The  language  of  the  eighth  section  is  as  follows : 

''  Provided  always,  that  where  any  conveyance  shall  be  made  of 
^^ly  lands  or  tenements,  by  which  a  trust  or  confidence  shall  or  may 
saise,  or  result  by  the  implication  or  construction  of  law,  or  be  trans- 
ferred or  extinguished  by  an  act  or  operation  of  law,  then,  and  in 
every  such  case,  such  trust  or  confidence  shall  be  of  the  like  force 
and  effect  as  the  same  would  have  been  if  this  statute  had  not  been 
made,  any  thing  hereinbefore  contained  to  the  contrary  notwith- 
standing.'' 

One  of  the  classes  of  trusts  coming  within  the  purview  of  this  sec- 
tion is  thus  defined : 

"Where,  upon  a  purchase  of  property,  the  conveyance  of  the  legal 
estate  is  taken  in  the  name  of  one  person,  while  the  consideration  is 
given  or  paid  by  another,  the  parties  being  strangers  to  each  other, 
a  presumptive  or  resulting  trust  immediately  arises  by  virtue  of  the 
transaction,  and  the  person  named  in  the  conveyance  will  be  a  trus- 
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tee  for  the  party  from  whom  the  oonsideration  proceeds."  Hill  on 
TnisteeSy  92,  m.  "Jn  snch  case  the  payment  of  the  consideration 
money  may  be  proved  by  parol,  as  before  the  statute.  The  payment 
of  the  money  is  the  foundation  of  the  tmsf    4  H.  ft  J.  556. 

We  consider  it  well  settled,  npon  reason  and  authority,  that,  if  a 
part  of  the  purchase-money  be  so  paid,  there  will  arise  in  the  same 
manner  a  resulting  trust  pro  tanto  in  favor  of  the  party  so  paying. 
But  the  question  here  presented  is,  whether  a  trust  of  this  kind  can 
arise  npon  an  executory  contract  merely ;  or  where  there  has  been 
no  conveyance  of  the  legal  title. 

The  judge  of  the  superior  court  decided  that,  there  being  no  deed 
or  conveyance  of  the  legal  title  from  the  executors  to  Drummond,  r. 
resulting  trust  could  not  arise  under  the  eighth  section  of  the  statute. 

A  very  full  and  careful  examination  of  the  authorities  has  con- 
vinced us  that  the  decision  of  the  judge  below  on  this  question  is 
correct. 

The  words  of  the  statute  seem  plainly  to  apply  only  to  cases  where 
^a  conveyance  shall  be  made  of  lands.*'  Trusts  of  this  descriptioL 
<f  must  arise,  if  at  all,  at  the  time  of  the  execution  of  the  conveyance.'' 
In  all  cases  there  must  be  a  mutation  of  the  legal  title,  and  the  trust 
arises  by  operation  of  law  ''from  contemporaneous  circumstances, 
giving  a  different  direction  to  the  equitable  title  from  that  taken  by 
Che  legal  title." 

In  support  of  these  positions  the  following  authorities  may  be 
dted :  3  Sug.  on  Vendors,  174^  note  1 ;  Lewin  on  Trusts,  ch.  8,  p.  176 ; 
Dyer  Y.  Dyer,  2  OoXy  92;  Jacksonj.  Morse,  16  JohnB.  199;  Murray  \. 
Rogersy  3  Paige,  398 ;  Page  v.  Page,  8  N.  H.  187 ;  Baker  v.  Vining, 
30  Maine,  121 ;  Dorsey  v.  Clarke,  4  H.  &  J.  551. 

The  contract  of  purchase  by  Drummond  from  the  executors,  and 
the  ratification  of  the  sale  by  the  orphans'  court,  gave  him  only  an 
equitable  interest  in  the  land;  to  convey  the  legal  estate  a  deed  from 
the  executors  is  necessary ;  and  until  the  whole  purchase-money  is 
paid  they  are  not  bound  to  execute  a  deed.  While  the  contract  of 
purchase  remained  executory,  and  before  the  conveyance  of  the  legal 
estate  to  Drunmiond,  no  resulting  trust  within  the  meaning  of  the 
eighth  section  of  the  statute  could  arise  or  be  created  in  favor  oi 
Green. 

The  case  of  Cecil  Bank  v.  Snively,  23  Md.  253,  has  been  cited,  and 
relied  on  by  the  appellant  in  support  of  the  position,  that  such  a  trust 
may  arise  upon  an  executory  contract  of  sale,  without;  a  conveyance. 

Vol.  I.— 3 
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In  that  case  an  attachment  upon  judgment  against  Lee  &  Welbf 
was  laid  upon  property  claimed  by  Lawrence  Sniyely,  under  a  con- 
tract of  purchase  by  him  from  Price  and  Bidgway,  trustees,  to  whom 
it  had  been  conveyed  by  Lee  ft  Welby,  with  power  to  selL 

The  eyidence  was  that  Snively,  though  nominally  the  purchaser, 
tiady  in  fact,  bought  for  Lee  ft  Welby ;  that  they  furnished  and  paid 
all  the  purchase-money,  so  far  as  it  had  been  paid,  and  that  Snively 
stated  he  claimed  ho  interest  in  the  property,  and  held  the  contract 
only  for  the  benefit  of  Lee  ft  Welby.  The  effect  of  the  decision  was, 
that  this  evidence  was  sufficient  in  law  to  show  that  Lee  ft  Welby 
had  an  interest  in  the  property  liable  to  the  attachment  In  the 
argument  of  the  case  the  interest  of  Lee  ft  Welby  was  treated  as  a 
trust  created  by  construction  or  operation  of  law;  no  point  was 
made  upon  the  words  of  the  statute,  as  to  the  effect  of  the  absence 
of  a  conveyance ;  in  the  opinion  that  fact  was  not  adverfced  to,  and 
the  general  principles  applicable  to  such  trusts  were  stated  and  dis- 
cussed, perhaps  unnecessarily,  as  they  were  not  essential  to  the 
decision  of  the  case. 

There  could  be  no  doubt  of  the  right  of  the  attaching  creditors  to 
treat  the  property  as  in  fact  belonging  to  Lee  ft  Welby,  who,  accord- 
ing to  the  proof,  were  the  real  purchasers,  Snively  being  merely  a 
nominal  purchaser,  and  holding  the  contract  for  their  benefit  It 
would  have  been  a  fraud  upon  the  creditors  to  have  denied  to  them 
the  benefit  of  their  attachment 

The  judgment  in  Cecil  Bank  v.  Snively  stands  upon  grounds  inde- 
pendent of  the  eighth  section  of  the  statute  of  firands,  and  is  not  m 
conflict  with  the  principles  here  announced  as  governing  the  con- 
struction of  the  statute. 

It  follows  from  what  has  been  said — 

1st  That  the  appellant  is  not  entitled  to  claim  a  specific  execu- 
tion of  the  agreement,  whereby,  as  alleged  in  the  bill,  it  was  agreed 
between  him  and  Drummond  that  he  should  become  a  joint  pur- 
chaser of  the  property,  and  hold  to  the  extent  of  one  moiety.  Such  an 
agreement,  under  the  statute  of  frauds,  can  be  proved  only  by  writing. 

2d.  It  also  follows,  fbr  the  reasons  before  stated,  that  the  appellant 
18  not  entitled  to  relief  upon  the  ground  of  a  resulting  or  oonstmoi- 
ivo  trust  in  the  property,  under  the  eighth  section  of  the  statuiie. 

It  remains  to  be  considered  whether,  under  the  pleadings  and 
proofs  in  the  cause,  the  appellant  is  entitled  "x)  any,  and  what,  relief 
'n  a  court  of  equity. 
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A  specific  execution  of  the  alleged  agreement  being  denied,  the 
question  is,  whether  the  bill  should  be  retained  for  the  purpose  of 
awarding  compensation  for  the  purchase-money  paid  and  advanced 
by  him? 

It  has  been  said  to  be  a  general  rule  of  equity  that  "  no  one  shall 
STail  himself  of  a  l?.w  made  for  his  protection  so  as  to  injure  another, 
and,  especially,  not  to  enrich  himself  at  his  expense.''    3  Rand.  258. 

^  The  statute  of  frauds  was  intended  to  protect  parties  against 
feigned  or  incomplete  agreements.  But,  when  one  party  induces 
another,  on  the  faith  of  a  parol  contract,  to  place  himself  in  a'Worse 
situation  than  he  would  hare  been  if  no  agreement  had  existed,  and 
especially  if  the  former  derives  a  benefit  therefrom,  at  the  expense 
of  the  latter,  and  avails  himself  of  his  legal  advantage,  he  is  guilty 
of  a  fraud,  and  uses  the  statute  for  a  purpose  not  intended,  the 
injury  of  another  for  his  own  profit  The  fhiud  does  not  consist  in 
availing  himself  of  the  statute  to  protect  himself,  but  in  using  it  to 
•ppropriate  to  himself  what  justly  belongs  to  another."  3  Band.  259. 

To  prevent  such  injustice,  courts  of  equity,  in  cases  where  the 
{Mirty  is  not  entitled  to  specific  performance,  often  grant  relief  by 
decreeing  just  compensation;  that  is,  by  decreeing  the  repayment 
4Rf  the  money  expended  on  the  £uth  of  the  contract.  Many  cases 
might  bd  cited  in  which  such  relief  has  been  granted. 

Some  confiict  has  arisen  upon  the  question  as  to  the  particular 
circumstances  under  which  a  court  of  equity  will  entertain  jurisdic- 
tion and  grant  relief,  by  awarding  compensation  to  a  party  who  fails 
to  maintain  his  bill  for  specific  performance.  "  Such  relief,"  as  stated 
by  Judge  Story  (2  Eq.  J.  g  794),  "  is,  ordinarily,  to  be  decreed  in 
equity  only  as  incidental  to  other  relief  sought  by  the  bill  and 
granted  by  the*  court,  or  where  there  is  no  adequate  remedy  at  law, 
or  where  some  peculiar  equity  intervenes." 

In  this  case  it  seems  to  us  doubtful  whether  the  appellant  could, 
by  any  proceeding  at  law,  recover  the  money  paid  and  advanced  by 
him  under  the  contract;  for  there  he  would  be  met  by  the  pro- 
visions of  the  statute,  which  would  preclude  him  from  giving 
evidence  of  such  parol  contract. 

The  money  not  being  advanced  as  a  loan  to  be  repaid,  but  ex« 
pended  in  pursuance  of  the  agreement  for  the  joint  purchase  of 
land,  in  order  to  maintain  an  action  at  law  to  recover  back  tlui 
money,  it  would  be  necessary  to  prove  the  contract  under  which  it 
was  paid,  which  he  would  be  irecluded  from  proving  by  ^arol,  by 
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reason  of  the  proyisions  of  the  statute,  and  thus  his  remedy  aft 
might  fail  and  justice  be  denied."   3  Band,  259,  260;  Whtie, 
y.  Coombsy  eai^r,  27  Md.  489. 

In  such  case,  according  to  the  authorities,  a  court  of 
ought  to  give  relief,  because  there  is  no  remedy  at  law,  or  • 
inadequate  and  precarious  one. 

In  Wliite  &  Tudor's  Leading  Cases  in  Equity  (65  Law  Lib.  SR); 
the  rule  upon  which  courts  of  equity  proceed  in  such  cases,  is' tfant 
stated: 

''When  the  specific  execution  of  a  parol  agreement  cannot  be 
decreed  in  consequence  of  the  uncertainty  in  its  terms,  or  of  the 
statute  being  relied  on,  the  court  will,  if  there  is  no  remedy  at  law, 
or  it  is  uncertain  or  embarrassed,  or  under  circumstances  of  special 
equity,  decree  compensation  to  the  extent  of  the  purchase-money 
paid,  and  the  value  of  beneficial  and  lasting  improrements." 

This  proposition  was  cited  with  approbation  by  the  couri  cft 
lypeals  in  Bowie  r.  Sianestreet,  6  Md.  431.  The  relief  granted  m 
that  case  was  based  upon  this  principle  of  equity. 

In  PhiUips  t.  Thompson,  1  Johns.  Oh.  131,  and  Parkhurst  n 
Van  Cortlandi,  id.  273,  which  were  bills  for  specific  performanze^ 
Chancellor  Kbnt,  though  denying  the  relief  prayed  in  the  former, 
because  the  plaintiff  failed  in  proving  the  agreement,  and  in  the  lat- 
ter because  the  proof  of  the  agreement  was  imperfect,  yet  retained  the 
bills  in  both  cases,  and  in  one  directed  an  issue  of  quantum  damni" 
ficatusy  and  in  the  other  referred  the  case  to  a  master,  to  ascertain 
the  amount  due  for  expenditures  made  on  the  faith  of  the  oontract, 
so  that  compensation  might  be  decreed.  The  case  of  Parhhurit  t. 
Van  Oortlandt  was  cited  by  the  court  of  appeals  in  Bowie  t.  Stone- 
street,  and  the  principles  therein  asserted  were  reoogniaed. 

The  court  of  appeals  proceeded  upon  the  same  principle  in  award* 
ing  compensation  in  the  case  of  Eakle  r.  Ealde,  decided  at  April 
term,  1867,  and  in  the  more  recent  case  of  Nelson  t.  Hagerstown 
jSani,  27  Md.  62,  76. 

We  refer  also  to  Anthony  v.  Lef twitch,  3  Band,  238;  Payne  ▼• 
Graves,  5  Leigh.  561 ;  Johnston  v.  Olancy,  and  others,  4  Blaokfoidt 
94,  99;  Kin^s  Heirs  r.  Thompson  and  wife,  9  Peters,.  204;  and^to 
the  cases  cited  by  Chancellor  Kent  in  Parhhurst  t.  Van  CortlandU 

These  authorities  sufficiently  establish  the  jurisdiction  and  poneer 
of  a  court  of  equity  to  grant  relief  to  the  appellant,  in  the  present 
case,  by  decreeing  compensation.  ^ 
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The  aieasnre  of  oompenaation  to  which  he  will  be  entiUed  is  a 
deoiiee  for  the  money  paid  and  expended  by  him  in  the  purchase  of 
the  pfoperty^  with  interest  thereon* 

WliOe^  in  our  opinion,  the  proof  is  perfectly  clear  and  conclusive 
that  a  portion  of  the  cash  payment  made  to  the  executors  was  fur- 
nisbad  bf  him,  apd  that  the  amount  so  furnished  exceeded  13,000; 
there  is  an  absence  of  satisfactory  eridence  with  regard  to  the  pre- 
cise amount  thereof,  and  it  will  be  necessary  to  refer  the  case  to  the 
anditcNr,.  m  tiiat  an  account  thereof  may  be  stated  upon  the  proof 
now  in  the  cause,  and  other  proof  to  be  taken  under  the  court's 
order  for  that  purpose;  and  for  the  amount  so  ascertained,  with 
interest  thnreon,  the  appellant  will  be  entitled  to  a  decree  as  against* 
the  personal  representatiye  of  Leyin  J.  Drummond,  deceased ;  and 
in  default  of  payment  thereof  out  of  the  personal  estate  of  Lerin  J« 
Drummond^  he  will  be  entitled,  as  a  general  creditor,  by  proper  pro* 
oeedmgs  for  that  purpose,  to  enforce  its  payment  out  of  the  real 
estate  of  said  Drummond,  in  the  same  manner  as  any  general  credi- 
tor  might  do.  Inasmuch  as  we  hare  determined  that  the  property 
mentie&ed  in  the  proceedings  is  not  chargeable  with  any  trust  in 
faTor  of  the  ^^llant,  it  follows  that  he  is  not  equitably  entitled  to 
any  apecifie  lien  thereon  for  the  amount  so  to  be  recovered  by  him. 
Rat»  as  was  decided  in  the  case  of  Bowie  v.  Stonestreei,  he  is  to  be 
?onsI(Smed  as  a  general  creditor  against  the  assets  of  the  estate,  for 
the  amount  which  may  ultimately  be  decreed  to  be  due  him  upon 
the  principlea  before  s1»ted. 

And  forasmuch  as  the  appellant  is  not  entitled  to  any  relief  as 
against  the  defendants  Benjamin  Silver,  James  Silver  and  Silas  B. 
Silver,  executors,  the  bill  as  to  them  must  be  dismissed,  and  the 
decree  of  the  superior  court,  so  far  as  it  dissolved  the  injunction 
heretofore  granted,  ought  to  be  affirmed.  But  as  there  was  error  in 
dismissing  the  bill,  the  decree,  in  that  respect,  will  be  reversed,  and 
in  order  that  further  proceedings  may  be  had  in  the  court  below,  in 
accordance  with  the  opinion  of  this  court,  the  cause  will  be  re- 
manded. 

Affirmed  in  part,  and  reversed  in  party  and  cause  remanded. 
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MiuBf  appellant^  v.  Abmstbong  et  dU 

(niid.9r.) 
JMl* —  Cknuinuium  <^  iehednde  m. 

4ji  lnaolT«iU  dobtor  made  a  deed  of  aangnment,  wherein  U  was  recited  thai  ili«> 
aaaignor  **  is  faidebted  to  divers  persons,  eta,  and  is  diesirotts  of  providing  for 
the  payment  thereof  by  assignment  ot  aUWs  property.*'  And  in  the  grantr 
ing  daase  the  proper^  was  described  as  *'  all  his  goods,  etc,  ehotes  in  aMmr 
and  property  of  every  name  and  nature  whatever  belonging  to.  him,  and 
which  are  more  particularly  and  ftilly  enumerated  in  the  schedule  hereta 
annexed,  marlced  schedule  A." 

HMy  that  the  general  words  of  the  deed  were  Ihnited  and  oontrolled  by  the 
schedule,  and  that  a  sum  of  money  not  named  in  the  schedule  did  not  pa» 
to  the  assignee  under  the  deed. 

Appeal  from  superior  court  of  Baltimore  city. 

One  McNabby  residing  in  South  Carolina^  being  insolrent^  made  » 
deed  of  trust  to  the  appellant  (Mims)  for  the  benefit  of  his  creditors. 
Annexed  to  this  deed  was  a  schedule,  in  which  was  enumerated- 
certain  property  and  money.  AH  of  this  property  and  money  w&a- 
received  by  the  assignee,  who  disposed  of  the  property,  and  from  tLe 
proceeds  and  the  money  received  from  the  assignor  divided  to  thfr 
creditors,  under  direction  of  a  committee  thereof,  sixteen  and  two  • 
thirds  per  cent  of  their  claims. 

Afterward,  one  Walker,  at  the  request  of  certain  creditors,  among 
whom  was  one  of  the  appellees,  followed  McNabb,  and,  meeting  him 
in  San  Antonio,  Texas,  compelled  him  to  surrender  a  sum  of  money 
in  his  possession,  which  was  subsequently  divided  among  four  firms, 
including,  to  whom  McNabb  was  indebted,  the  firm  composed  of 
the  appellees,  paying  their  respective  claims  in  full.  The  appellees, 
upo^  receiving  payment  in  full  of  their  debt,  returned  to  the  com- 
mittee of  creditors  the  dividend  previously  received.  The  appellant 
claimed  that  the  money  collected  by  Walker  was  a  part  of  the  assets 
of  McKabb,  which  passed  under  the  deed  of  trust,  and  brought  this 
action  to  recover  the  portion  of  such  money  received  by  the  appellee. 

The  verdict  and  judgment  in  the  superior  court  was  in  favor  of 
the  defendant. 

Robert  A.  Dobbin  and  George  Wm.  Brown,  for  appellant 

Wm.  Henry  Norria  and  /.  Nevett  Steele,  for  appellees. 
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AiATsy,  J.^  delivered  the  (qpuiion  of  the  court 

Tliie  is  an  action  for  money  had  and  reoeiTed*  instituted  by  the 
appellant  against  appellees^  to  recover  money  received  by  the  latter 
in  payment  of  a  debt  di^e  them,  alleged  to  have  been  assigned  to  the 
former  by  previous  asagnment^  of  the  debtor. 

Ibe  prayer  of  the  plaintiff,  which  vas  refused,  asked  the  court  to 
mstruct  the  jury  tbal^  if  they  found  the  fact  of  the  execution  of  the 
deed  of  asrignment,  ^ven  in  evidence;  and  that  the  defenc^ant^ 
were  creditors  of  HcNabb,  the  assignor  at  the  time  of  the  execution 
of  such  as^giiment;  and  that  Walker,  the  witness,  obtained  from 
HcNabb  certain  money,  as  stated  by  him  in  his  evidence,  and  out 
of  such  money  paid  to  the  defendants  the  entire  debt  which  McNabb 
owed  to  them ;  and  that  the  money  which  Walker  so  obtained  from 
McNabb  belonged  to  McNabb,  or  was  the  proceeds  of  property  which 
belonged  to  him  at  the  time  when  he  executed  the  deed  of  assign- 
ment; then  such  money,  by  virtue  of  such  deed,  passed  to  the 
plaintiff,  and  he  is  enUtled  to  recover  from  the  defendants  the  amount 
which  they  so  received  from  Walker,  less  the  amount  which  they 
1  ave  paid  to  the  plaintiff,  with  interest. 

By  the  granting  of  the  defendants'  prayer,  the  court  instructed 
the  jury  that,  by  the  deed  oQered  in  evidence,  nothing  was  conveyed. 
to  the  plaintiff  by  McNabb,  except  property  enumerated  in  the 
schedule  annexed  thereto;  and  if  the  jury  believed  that  all  such 
property  was  received  by  the  plaintiff,  and  that  no  part  thei*  ^f,  or 
its  proceeds,  was  in  the  possession  of  the  defendants  when  this  suit 
was  brought^  then  their  verdict  should  be  for  the  defendants. 

The  deed  referred  to  was  an  assignment  by  McNabb,  a  defaulting 
debtor  to  the  plaintiff,  as  trustee,  for  the  benefit  of  creditors;  and 
the  first  and  most  material  question  is,  whether  the  money  alleged 
to  have  been  received  by  the  defendants,  subsequent  to  the  making 
of  the  deed,  in  discharge  of  their  prior  claims  against  McNabb,  was 
part  of  the  property  conveyed  by  the  deed  of  assignment  to  the 
plaintiff;  for,  if  not,  there  is  no  color  of  right  in  the  plaintiff  to 
maintain  the  action,  and  it  would  follow  necessarily  that  the  court 
was  right  in  rejecting  the  prayer  of  the  plaintiff,  and  in  granting 
that  of  the  defendants. 

The  deed,  in  its  recital,  states  that  McNabb,  the  assignor,  ''is  in« 
debted  to  divers  persons  in  divers  sums  of  money,  which,  by  reason 
>f  sundry  losses  and  misfortunes,  he  has  become  unable  U  pay  in. 
full,  and  is  desirous  of  providing  for  ^he  payment  thereot,  r^  fiur 
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he  can,  in  a  jast  and  equitable  manner,  by  assignment  of  aU  his 
property  and  effects  for  that  purpose.''.  -  And»  in  the  granting  clausef 
the  proi)erty  is  described  as  ''all  and  singular  his  goods,  chattek^ 
promissory  notes,  debts,  wares,  merchandise,  securities  and  vouchers, 
for  and  affecting  the  payment  of  money,  claims,  demands,  <;Ao«d«  in 
nbitdfiSy  and  property  of  every  ftame  and  nature  whatever,  of  and 
Ivlonging  to  him,  and  which  are  fnore  particularly  and  fully  enumer- 
(jsd  in  the  schedule  Hereto  annexed^  marked  stJtedule  A.  To  have 
and  to  hold,"  etc.  The  schedule  referred  to  is  annexed  to  the  deed, 
and  was  signed,  sealed  and  delivered  by  McKabb  in  ^  the  presence 
of  witnesses,  and  with  all  the  formalities  of  the  deed,  and  was  duly 
proved  and  admitted  to  record  with  the  deed,  of  which  it  formed 
part,  according  to  the  law  of  South  Carolina.  - 

In  this  schedule,  thus  executed,  the  only  money  mentioned  is  the 
sum  of  $3,944,  which  is  admitted  by  the  plaintiff  came  into  his 
hands ;  and  it  is  conceded  that  the  money,  $8,352.85,  obtained  from 
McNabb  by  Walker,  under  the  circumstances  detailed  in  evidence, 
and  out  of  which  the  defendants'  claim  was  paid,  is  not  embraced 
in  the  schedule.  But  it  is  contended  that,  notwithstanding  this 
sum  of  $8,352.35  was  omitted  from  the  schedule,  yet  it  passed  to  the 
plaintiff  under  the  general  and  comprehensive  terms  used  in  the 
granting  clause  of  the  assignment,  and  that  the  defendants  have  no 
right  to  retain  the  amount  received  by  them  in  discharge  of  their 
claim  against  McNabb. 

Did  the  right  to  this  money  pass  to  the  plaintiff  under  the  deed  ? 
We  think,  upon  a  proper  construction  of  the  instrument,  it  did  not 

It  is  now  settled,  by  all  the  authorities  upon  the  subject,  that  a 
schedule,  executed  and  referred  to  as  in  this  case,  forms  a  part  of 
the  deed ;  and  that  being  so,  the  well-established  rule  of  interpreta- 
tion is  applicable,  that  where  general  words  are  followed  by  a  special 
clause,  the  latter  will  restrain  and  limit  their  operation.  It  is  a 
general  rule,  regarded  as  well  established  even  before  the  time  of 
Lord  Bacon,  that  where  the  instrument  contains,  in  the  first 
instance,  a  good  and  certain  description  of  the  thing  granted,  a  sub- 
sequent mistake  as  to  names,  quantity,  location,  or  some  mere 
incident,  will  not  be  allowed  to  vitiate  the  grant  The  subsequent 
mistaken  description  will  be  rejected  upon  the  principle  of  falsa 
dmHoneiratio  non  nocet  But  where  the  snbject  of  the  grant  is  first 
described  generally^  and  afterward  a  particular  description  ib  added, 
that  wilL  if  it  can  be  reconciled  to  what  precedes  it  r^^strain  and' 
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;liiiiit  the  operation  of  the  more  general  words  of  description.  Shep. 
Touch.  88 ;  Com.  Dig.  «  Parols "  (A.  7,  8).  Or,  as  the  rule  is  stated 
•bj  Lord  EL;.E2[BQfi0UGH  in  Connolly  y.  Vernon^  5  East,  78,  "  a  oir- 
isumstance^  misialpen  and  falsey  will  not  frustrate  the  grmU  cfpar- 
Oculars  sufficiently  once  e^certained.  But  here  (in  that  case)  the 
words  first  used  are  ^^n^a/  words,  not  descriptive  of  particular 
things ;  and,  according  to  Lord  Habd wicke,  in  Oascoigne  v.  Barker y 
3  Atk.  9,  ^  where  a  man  does  not  make  a  certain  definitive  descriptionv 
it  is  very  difficult  for  courts  of  justice  not  to  construe  subsequent 
restrictive  words  as  explanatory  of  the  former.'  And  this  distinc- 
tion is  to  be  found  in  Dyer,  50,  &,"  says  Lord  Ellexbobough. 

In  the  grant  before  us  the  general  descriptive  words  eknployed 
would  certainly  be  sufficient,,  in  the  absence  of  any  restrictive  clause, 
to  pass  all  the  debtor's  property;  but  we  must  suppose  that  the 
grantor  had  a  purpose  in  the  more  particular  description  which  he 
thought  proper  to  give  in  thie  schedule,  and  that  that  purpose  was 
what  he  declares  it  to,  be,  a  more  parti Qi|)ar;«ii4  full  description  of 
the  property  conveyed.  To  withhpld  this  meting  from  the  words 
of  reference  to  the  schedule  is  to  deny  to  them  all  import  whatever; 
and  that  is  justified  by  no  rule  of  construction. 

If,  instead  of  referring  to  the  schedule  for  a  particular  description 
of  the  property,  the  grantor  had  followed  the  general  description 
with  such  words,  as  " namely,"  "that  is  to  say,"  or  " as  follows,"  and 
set  out  in  the  body  of  the  assignment  itself  the  items  enumerated  in 
the  schedule,  there  could  hardly  have  been  a  doubt  but  that  the  pre- 
ceding general  words  of  description  would  have  been  restrained  and 
confined  to  the  subsequent  enumeration.  And  if  that  be  so,  how 
does  the  fact  that  the  schedule,  instead  of  being  incorporated  in  the 
body  of  the  deed,  is  on  a  separate  sheet  of  paper  annexed  thereto, 
change  in  any  manner  the  application  of  the  principle  ?  For  the 
schedule  being  part  of  the  deed,  we  should  read  it  as  if  inserted  in 
the  body  of  that  instrument.  And,  having  reference  to  the  actual 
intent  of  the  grantor,  as  a  sum  of  money  was  among  the  things 
enumerated  in  the  schedule,  though  not  the  money  sued  for,  it 
would  be  difficult  to  conclude,  especially  if  we  consider  the  conduct 
of  the  party,  that  he  had  any  design  of  passing  to  his  assignee  any 
other  money  than  that  mentioned. 

In  support  of  the  construction  which  we  place  upon  the  instru- 
ment before  us,  in  addition  to  the  authorities  cited,  we  deem  it  proper 
to  refer  briefly  to  a  few  of  the  many  decided  cases  where  scheduleft. 

Vol.  I.— 4 
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M  in  this  ca^  lia?e  been  referred  to,  and  made  to  control  the  more 
geiBeral  wordB  of  desmption  in  the  granting  clause  of  the  deed. 

Ia  the  cafle  of  Wood  y.  Bofpcliffe,  5  Eng.  Law  &  Eq.  471,  a  biU 
of  lale  purported  to  aaeign  to  6.  B.  '^all  the  household  goods  and 
fbrnitare  of  eveiy  kind  and  description  whatsoever  in  the  hoose 
No  2  Meadow  plac9>  more  particularly  mentioned  and  set  forth  in 
an  inventory  or  schedule  of  ey^fi  date,  and  given  up  to  the  said 
G.  B.  on  the  execution  thereof."  At  the  time  of  the  execution  of 
the  bill  of  sale,  one  chair  was  delivered  by  the  grantor  to  grantee  in 
the  name  of  the  whole  of  such  goods  and  fiimiture :  but  the  schedule 
lid  not  specify  all  the  goods  and  furniture  in  the  house ;  and  the 
court  of  exchequer  held,  after  full  argument  in  support  of  a  differ- 
ent construction,  that  the  bill  of  sale  only  operated  as  an  assignment 
of  the  goods  and  furniture  specified  in  the  schedule. 

In  the  case  of  Wilkes  v.  Ferris,  5  Johns.  335,  a  debtor,  by  assign- 
ment for  the  benefit  of  creditors,  assigned  "  all  the  goods,  property, 
wares,  merchandise,  chattels,  vessels,  debts,  sum  and  sums  of  money, 
claims  and  demands,  and  effects  belonging  to,  and  now  due  and 
owing  to,  the  said  H.  C,  or  to  which,  and  in  .which,  he  has  any  right, 
property,  claim  or  demand,  which  said  goods,  wares  and  merchan- 
dises hereby  granted  and  sold,  are  particularly  described  and  enumer- 
ated in  the  schedule  A,  signed  by  the  said  H.  C,  and  to  these  presents 
annexed."  As  the  proper  construction  of  that  assignment,  it  was  held 
that  the  general  words  in  the  deed  did  not  include  property  not  con- 
tained in  fche  schedule,  to  which  reference  was  made ;  ''  for,  though 
the  words  in  one  place  be  general,"  said  the  court,  '^yet  the  assign- 
ment immediately  goes  on  to  specify,  by  reference  to  the  schedule 
annexed,  the  specific  articles  of  property  assigned ;  and  it  therefore 
could  operate  only  upon  the  articles  specified ;  for,  as  the  court  said 
in  Munro  v.  Alaire,  2  Gaines,  327,  if  a  general  clause  be  followed  by 
special  wofds,  which  accord  with  the  general  clause,  the  deed  shall 
be  construed  according  to  the  special  matter." 

The  case  before  us  cannot,  by  any  fair  construction,  be  dia* 
tinguished  from  the  two  cases  just  cited,  of  Wood  v.  Rowcliffe  and 
WUkes  V.  Ferris;  and  we  think  those  cases  were  decided  in  accord- 
ance with  settled  rules  of  construction,  from  which  it  would  be 
dangerous  to  depart.  The  principle  applied  in  those  cases  is  full; 
recognized  and  applied  in  the  cases  of  Moire  v.  Brown,  14  Barb.  39 
Driscoll  V.  FiskSy  21  Pick.  503,  and  in  a  number  of  other  cases,  man 
of  which  are  referred  to  in  Burrill  on  Assign.  266-26H 
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The  caae  most  relied  on  by  the  appellant's  counsel,  as  supporting 
a  oontraiy  construction,  is  that  of  Piatt  t.  Lott,  17  N.  Y.  478,  where 
it  was  held  that  an  assignment  in  trust,  for  tiie  benefit  of  creditors,, 
of  all  a  debtor's  property,  which  was  therein  stated  to  be  "  more  fiiUy 
and  particularly  enumerated  and  described  in  a  schedule  annexed,'' 
passed  property  not  mentioned  in  the  schedule.  But,  upon  exami- 
nation of  that  case,  the  grounds  upon  which  the  judgment  proceed3d 
do  not  appear  to  be  eonsistent  with  previous  decisions.  It  was  con- 
eeded  that  the  ordinary  rule*is  as  we  have  stated  it ;  but,  proceeding 
upon  what  was  supposed  to  be  the  better  evidence  of  the  intent,  the^ 
general  and  comprehensive  words  used  in  the  grant,  it  was  concluded 
that  the  office  of  the  schedule,  though  made  part  of  the  deed,  waa 
only  matter  of  convenience,  and  intended  as  a  guide  to  the  assignee,. 
smi.  therefore,  should  not  be  allowed  to  qualify  or  limit  the  broader 
«anguage  previously  used.  This  suggestion,  with  reference  to  the 
purpose  of  the  schedule,  has  been,  apparently,  approved  in  some  of 
the  subsequent  cases ;  but  as  such  construction  appears  t<o  us  to  be- 
a  manifest  departure  from  an  established  rule  of  interpretation,  we 
are  not  at  liberty  to  adopt  it 

It  has  been,  however,  insisted  that,  as  the  words  of  reference  ta 
the  schedule  are  in  parenthesis,  they  should  not  be  allowed  the 
restrictive  force  that  they  might  otherwise  have,  as  the  sentence  in 
which  they  occur  would  be  complete  without  them.  But  whatever 
may  be  the  office  of  a  parenthesis,  in  a  grammatical  point  of  view^ 
in  a  legal  instrument,  every  word  used  is  entitled  to  have  its  proper 
and  ordinary  meaning  considered  in  the  construction. 

And,  accordingly,  in  the  case  of  Oascoigne  v.  Barker,  3  Atk.  9,. 
before  referred  to,  where  it  was  contended  that  subsequent  word» 
used  in  a  parenthesis  might  be  rejected.  Lord  Habdwicke,  in  deliv- 
ering his  judgment,  said:  "The  first  question  is,  whether  the  words 
in  the  parenthesis  are  to  be  taken  as  restrictive  of  the  first  words  of 
the  devise,  and  I  can  take  them  no  otherwise."  The  words  were 
certainly  intended  to  have  a  meaning,  and,  if  so,  we  must  attribute 
to  them  their  ordinary  signification.  The  words  here  used  were  not 
the  less  restrictive  because  they  were  placed  in  parenthesis. 

As  we  are  of  opinion  that  the  plaintiff  acquired  no  right  to  ihe 
money  sued  for,  under  the  deed  of  assignment,  the  judgment  oi  th( 
court  below,  which  was  for  the  defendants,  will  be  affirmed. 

Judgment  affiriMd* 
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'  Whbat  and  others,  appellants,  v.  Gboss.  ' 

(81Md.W.) 

Otmiraeti  made  by  letter.    Withdrawal (tfo^       MUtahe^faeL 

•' 
^There  parties  treat  by  correspondence  through  the  post,  an  offer  hy  one  Is  com- 
plete as  soon  as  the  letter  containing  notice  of  acceptance  is  sent 
The  party  making  the  offer  is  bound,  when  'the  other  party  has  accepted  It 

before  the  notice  of  withdrawal  reaches  him. 
4  mntoal  mistake  as  to  a  fiict  wholly  collateral  and  not  affecting  the  essence  of 
the  oontiract  will  not  invalidate  such  contract 

A'^PBAL  from  the  court  of  common  pleas  npon  a  judgment  m 
&?or  of  the  plaintiffs.    The  facts  of  the  case  are  stated  in  the 

opinion. 

' '      '        '     ■ 

Babtol,  0.  J.,  delirered  the  opinion  of  the  court 

This  suit  was  brought  by  the  appellee  to  recorer  the  pnoe  of  a 
horse  sold  to  the  appellants. 

The  plaintiff  resided  in  Frostburg,  and  the  defendants  were 
engaged  in  the  business  of  buying  and  selling  horses  in  Baltimore. 
The  contract  of  sale  was  made  by  correspondence  between  the 
parties  through  the  mails. 

The  &ctcl  of  the  case,  so  far  as  it  is  material  to  state  them,  were 
as  follows:  On  the  23d  of  August,  1867,  the  defendants  receiyed  the 
horse  into  their  possession,  to  be  sold  on  commission,  at  that  time 
apparently  sound  and  in  good  condition.  On  the  12th  of  Septem- 
ber, 1867,  they  addressed  a  letter  to  the  plaintiff,  stating  that  the 
horse  had  been  sick,  but  is  doing  well  at  this  time,  and  offering 
1140  for  him,  clear  of  all  expenses,  and  saying :  ^^You  can  draw  on 
us  at  sight  for  tUO,^^  This  letter  was  received  on  the  16th  or  16th 
of  September ;  on  the  16th,  the  plaintiff  signified  his  acceptance 
of  the  offer  by  drawing  on  the  defendants  for  1140.  The  draft  was 
sent  on  that  day,  and  on  the  17th,  the  defendants  refusing  to  pay 
the  draft,  it  was  protested. 

On  the  16th  of  September,  the  i^-ferdants  addressed  a  letter  to 
tlic  plaintiff^  withdrawing  their  offer  of  the  12th,  stating  that  **  when 
they  wrote  they  did  not  think  the  horse  was  so  bad,  but.  since  it 
had  turned  out  to  be  ^  farcy y  they  would  not  buy  it  at  any  p'-ice," 
and  directing  him  "  not  draw  on  them  for  the  money ;  that  they  will 
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not  pay  the  draft  until  they  see  how  the  horse  gets."  This  letter 
was  not  receiyed  by  the  plaintiff  till  after  he  had  acoepted  the  offer 
ccntamed  in  the  letter  of  the  l^th,  by  sending  the  draft 

In  the  argument  of  the  case^  two  positions  haye  been  taken  by 
the  defense.  ; 

1st.  That  there  was  nt)t  such  mutual  assent  between  the  parties 
as  to  constitute  a  binding  contract 

2d.  That  the  offer  by  the  defendants  was  made  through  mistake 
of  a  material  £Ekct  as  to  the  condition  of  the  horse,  and  the  nature 
of  the  disease  under  which  it  was  suffering;  and  was  withdrawn  as 
soon  as  the  mistake  was  discoyered,  and  the  acceptance  thereof  was 
not  binding  upon  them. 

1st  On  the  first  question  we  consider  the  law  well  settled,  that 
where  parties  are  at  a  distance  from  each  other,  and  treat  by  corres- 
pondence through  the  post,  an  offer  made  by  one  is  a  continuing 
offer  until  it  is  receiyed,  and  its  acceptance  then  completes  the 
aggregaiio  mentium  necessary  to  make  a  binding  bargain.  The  bar- 
gain is  complete  as  soon  as  the  letter  is  sent  containing  notice  of 
acceptance.  This  rule  applies  where  the  offer  and  acceptance  are 
unconditional. 

The  offer  may  be  withdrawn,  and  the  withdrawal  thereof  is  effect 
ual  so  soon  as  the  notice  thereof  reaches  the  other  party ;  but  if 
before  that  time  the  offer  is  accepted,  the  party  making  the  offer  is 
bound,  and  the  withdrawal  thereafter  is  too  late. 

In  this  case  it  appears  the  defendants'  letter  of  withdrawal  was 
sent  on  the  same  day  on  which  the  notice  of  the  plaintiff's  accept- 
ance of  their  preyious  offer  was  transmitted,  and  it  has  been  argued 
that  the  onus  is  on  the  plaintiff  to  show  that  the  sending  of  the 
acceptance  preceded  the  sending  of  the  letter  of  withdrawal  This 
position  is  not  correct ;  it  is  quite  immaterial  to  inquire  whether  the 
ddfendants'  letter  of  the  16th,  or  the  draft  of  the  same  date,  was 
first  sent 

Until  the  notice  of  the  withdrawal  of  the  offer  actually  reached 
the  plaintiff,  the  offer  was  continuing,  and  the  acceptance  thereof 
completed  the  contract 

This  point  was  expressly  decided  in  Tayhe  y.  Merchants^  Firs 
Ins*  Co.,  9  How.  390,  That  was  a  case  arising^upon  an  insurance 
contract,  but  the  reasoning  of  the  court  on  this  question,  and  the 
principles  decided,  are  applicable  alike  to  all  contracts  made  by 
eorrespondence  between  parties  at  a  distance  from  each  other. 


80  MABYLAND, 


WbMt  and  othen  t.  O1O0B. 


There  the  terms  upon  which  the  company  was  willing  to  insure 
were  made  known  by  letter,  and  it  was  held  ''that  the  contract  wa^ 
complete  when  the  insured  placed  a  letter  in  the  post-ofBce  accept- 
ing the  terms." 

llie  court  say,  page  400,  ^  we  are  of  opinion  that  an  offer  under 
the  circumstances  stated,  prescribing  the  terms  of  insurance,  is 
intended  and  is  to  be  deemed  a  valid  undertaking  on  the  part  of 
the  company  that  they  will  be  bound  according  to  the  terms 
tendered,  if  an  answer  is  transmitted  in  due  course  of  mail  accept- 
ing them,  and  thcU  it  cannot  be  withdrawn  unless  the  withdrawal 
reaches  the  party  to  whom  it  is  addressed^  before  his  letter  of  reply 
4innouncing  the  acceptance  has  been  transmitted!* 

We  refer  to  the  able  opinion  of  Mr.  Justice  Nelson  in  the  case 
just  cited,  without  attempting  to  repeat  the  reasoning  upon  which 
it  rests. 

The  rule  we  have  stated  as  governing  the  present  case  is  supported 
by  many  adjudged  cases,  some  of  which  are  cited  in  the  appellee's 
brief.  Of  tiiese  we  refer  to  Adams  v.  Lindsally  1  B.  &  Aid.  681 ; 
Mactier^s  Adtrirs  v.  Frithy  6  Wend.  103.  See  also  Dunhp  v.  Hig^ 
gins,  1  H.  of  L.  Gases,  381. 

2d.  The  second  ground  of  defense  which  was  chiefly  relied  on  in 
the  argument,  that  the  defendants  made  the  offer  under  a  mistake 
of  fact  as  to  the  actual  condition  of  the  horse,  and  were  therefore 
not  bound  by  it,  is,  in  our  judgment,  altogether  untenable.  Such 
an  error  or  mistake  as  that  in  no  manner  affects  the  validity  of  the 
•contract.  In  a  case  where  there  is  a  mutual  mistake  of  the  partiea 
as  to  the  subject-matter  of  the  contract,  or  the  price  or  terms,  going 
to  show  the  want  of  a  consensus  ad  idem,  without  which  no  contract 
can  arise,  such  a  defense  may  be  made. 

But  here  the  mistake  of  the  defendants  was  in  relation  to  a  &ct 
wholly  collateral,  and  not  affecting  the  essence  of  the  contract  itseUl 
The  vendees  cannot  escape  from  the  obligation  of  their  contract 
because  they  have  been  mistaken  or  disappointed  in  the  quality  of 
the  article  purchased.  In  the  absence  of  a  warranty  the  principle 
of  caveat  emptor  applies,  and  the  buyer  takes  the  risk  of  quality 
upon  himself. 

In  support  of  so  fiuniliar  a  principle  no  authority  need  be  cited 

Judgment  affirmed. 
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OBXSirBOBF,  apfpellant,  y.  Unioh  B^kk  of  Baltimobb. 

Brinoijpal  and du/nty.    Belecue  of  Swntsy,    Bartpaipnent  c^  ^^inetpai, 

Whfle  a  creditor  cannot  release  or  compound  with  the  principiil  debtor  without 
iiflchaiging  the  surety,  before  a  surety  can  be  exonerrted  from  his  responsi- 
bflity  upon  the  ground  that  there  has  been  an  unauthorized  indulgence  given 
or  composition  made  with  the  principal  debtor,  it  must  be  shown  that  it  has 
been  effected  by  express  agreement  founded  upon  a  Talid  consideration  and 
legally  binding  on  the  creditor. 

Part  payment  of  the  amount  due  will  not  discharge  the  surety,  even  where  it  is 
agreed  that  such  part  payment  shall  hare  that  effect.  Where  a  party  is  bound 
to  pay  a  certain  sum  there  is  no  consideration  in  contemplation  of  law  for  a 
praaise  that  a  less  sum  shall  be  received  in  satisfiiction. 

Appbxl  from  the  superior  coart  of  Baltimore  city. 

In  1860  the  firm  of  Stettheimer  &  Affelder  assigned  to  the  appellee 
certain  ooUaterals  to  secure  any  liability  then  existing  or  to  arise 
thereafter^  with  full  power  to  the  assignee  to  collect  or  compromifle 
such  collaterals  if  said  firm  made  default^  and  apply  the  proceed! 
upon  the  firm's  liability.  In  1862  the  firm  failed,  and  in  October 
of  that  year  made  a  deed  of  trust  of  all  their  property  to  the  appellant 
for  the  benefit  of  their  creditors ;  at  that  time  the  appellee  had  on 
hand  a  portion  of  the  said  collaterals,  among  which  was  a  note  of 
Weiller  Brothers  ft  Co.,  which  had  matured  January  11, 1862,  and 
was  in  1865  compromised  by  the  appellee  with  them  for  fifty  cents 
on  the  dollar. 

A  part  of  the  liability  of  the  first  named  firm  to  the  appellees  oon- 
aiated  of  certain  notes  amounting  to  $3,186,42,  drawn  by  Steiner 
Brothers  ft  Go.,  and  discounted  fot  said  firm  of  S.  ft  A.  by  the  ap- 
pellees. These  notes  were  compromised  with  said  Steiner  Brothers 
in  1865,  for  fifty  cents  on  the  dollar.  One  other  note,  drawn  by  A. 
Heilbrun,  and  discounted  for  said  firm,  was  also  settled  for  fifty  cents 
on  the  dollar. 

The  appellee  had  also  discounted  for  Frick,  Phillips  ft  Go.  a  note 
of  S.  ft  A.,  to  the  payment  of  which  it  applied  money  realized  from 
the  collaterals.  The  appellee  collected  enough  to  pay  the  liabilities 
of  the  firm  of  S.  ft  A.  to  it  in  tall,  and  in  1866  delivered  to  the 
appellant  the  remainder  of  the  collaterals  which  were  not  collected 
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The  opinion  sufficiently  shows  the  questions  at  issue. 
Henry  Stochbridge  and  OharUa  Marshall,  for  appeUantii 
L.  Nevitt  SteeUy  for  appellee.  . 

Alyey,  J.y  delirered  the  opinion  of  the  court 

There  is  no  doubt  of  the  general  proposition,  that  if  the  creditor 
release  or  compound  with  the  principal  debtor,  without  the  con- 
sent of  the  surety,  although  the  principal  debtor  may  be  in  insolreht 
circumstances,  and  the  arrangement  with  him  be,  in  truth,  to  the 
surety's  advantage,  it  will  nevertheless  discharge  the  latter  from  all 
responsibility.  The  question  whether  the  surety  has  been,  in  point 
of  fact,  actually  damnified  by  such  dealing  with  the  principal 
debtor  is  not  open  to  inquiry.  It  is  his  right  to  determine  for  him- 
self what  is,  or  is  not,  for  his  benefit  He  must  be  left  ft^  to 
consider  whether  he  will  have  recourse  to  his  remedy  against  his 
principal  or  not ;  and  if,  by  any  act  of  the  creditor,  this  right  be 
taVen  from  him,  the  law  allows  him  to  elect  to  consider  himself 
djbcharged  flrom  the  contract  altogether.  ^  For  it  is,^  says  Lord 
LouoHBOBOUOH,  in  the  leading  case  of  R$$s  v.  Berringtanj  2  Yes. 
Jr.  540,  ^Hhe  clearest  and  most  evident  equity  not  to  cany  out 
any  transaction  without  the  privity  of  him  who  must  necessarily 
have  a  concern  in  every  transaction  with  the  principal  debtor.  You 
cannot  keep  him  bound  and  transact  his  affairs  (for  they  are  as 
much  his  as  your  own)  without  Qonsulting  him.  You  must  let  him 
;idge  whether  he  will  give  that  indulgence  contrary  to  the  nature 
of  his  engagement 

But,  while  such  is  the  rule,  before  a  surety  or  indorser  can  be . 
exonerated  from  his  responsibility  upon  the  ground  that  there  has 
been  an  unauthorized  indulgence  given,  or  composition  made  with| . 
the  principal  debtor,  it  must  be  shown  that  such  indulgence  or 
composition  has  been  effected  by  some  express  agreement,  founded 
upon  a  valid  consideration,  and  which  is  legally  binding  on  the 
creditor.  Without  sufficient  consideration,  the  agreement  would  be 
a  nullity,  and  consequently  would  bind  no  one.    And  the  first, 
question  in  this  case  is,  whether  the  compromises  and  settlemente 
made  by  the  bank  with  Steiner  Brothers  A  Co.y  and  with  ffeUbruftf . 
whereby  fifty  cents  in  the  dollar  were  received  on  the  notes  dis- 
counted for  Stettheimer  <&  Affelder,  had  in  them  the  elemente  of 
binding  contracts,  and  such  as  could  be  enforced  by  the  parties 
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either  as  a  defense  or  as  a  cause  of  action ;  for  if  not,  Steitheimer  S 
Aff elder  remained  bonnd  as  indoraers,  notwithstanding  the  arrange- 
ment made  by  the  bank  with  the  makers  of  the  notes. 

There  is  no  principle  better  established  than  that  part  payment 
)f  the  amount  due,  whether  by  principal  or  surety,  will  not  discharge 
die  surety,  even  where  it  is  agreed  that  such  part  payment  shall  have 
that  effect;  for  the  surety  being  equally  bound  with  the  principal  for 
the  payment  of  the  whole,  neither  can  be  discliarged  upon  the  pay- 
ment of  less  than  the  whole,  except  it  be  by  some  agreement  founded 
upon  a  valid  and  sufficient  consideration.  Where  a  party  is  bound 
to  pay  a  certain  sum,  there  is  no  consideration  in  contemplation  of 
law  for  a  promise  that  a  less  sum  shall  be  received  in  satisfaction. 
Oeiser  v.  Ker^hnet,  4  Gill  &  Johns.  306 ;  Fitoh  v.  Suttouy  6  East, 
230 ;  Willci'M(m  v.  Byers,  1  A.  &  E.  106 ;  QMon  v.  Godwin,  7  il.  & 
Wels.  147 ;  Lincoln  v.  Bassett,  23  Pick.  164. 

in  this  case  the  notes,  at  the  time  when  the  compromises  were  made, 
were  overdue,  and  it  does  not  appear  that  there  was  any  legal  con- 
sideration whatever  for  the  relinquishment,  on  the  part  of  the  bank, 
of  the  balance  due  on  them,  after  the  receipt  of  one-half  their  face 
value.  There  was  no  deed  of  composition  with  creditors,  nor  any 
release  under  seal  given  by  the  bank  which  would  liave  imported 
consideration.  And  in  the  absence  of  some  sufficient  consideration, 
snch  an  agreement  as  that  proved  on  the  part  of  the  appellant,  and 
set  out  in  his  prayers,  made  merely  by  parol,  is  wholly  inox>erative, 
and  cannot  be  set  up  or  relied  on  by  the  makers  of  the  notes,  either 
as  against  the  bank  or  the  indorsers.  The  notes  have  never  in  fact 
been  surrendered  to  the  makers,  and  the  bank  was  not  bound  to  any 
active  diligence  in  their  collection,  m  order  to  give  it  the  benefit  of 
the  collaterals  deposited  with  it  by  the  indorsers. 

This  view  of  the  case  disposes  of  the  first,  second  and  third  prayeis 
of  the  appellant. 

His  fourth  prayer  we  understand  to  be  abandoned  It  might  well 
be  so,  because  the  note  therein  referred  to  was  clearly  within  the 
terms  of  the  contract  of  the  16th  of  May,  1860,  and  the  bank 
was  well  warranted  in  applyi  ng  the  proceeds  of  the  collateral  securities 
to  its  payment 

As  to  the  fifth  and  sixth  prayers  of  the  appellant,  relating  to  the 

bank's  holding  and  dealing  with  the  collateral  securities,  after  fnl) 

payment  of  its  claim  on  account  of  discounts,  they  were  properly 

granted.   For  any  loss  or  injury  sustained  by  reason  of  misapplication 

Vol.  I.  —  5 


84  MARYLAND, 


Saylor  v.  Plainc. 


of  the  collaterals  by  the  bank,  or  its  failure  to  account  after  applying 
!u  good  faith  a  sufficient  amount  of  such  collaterals  to  pay  its  claims 
against  Stettheimer  <&  AffeldeVj  the  appellant  was  certainly  entitled 
to  recover.  And  while  these  prayers  secured  to  the  appellant  the  full 
benefit  of  that  inquiry  before  the  jury,  it  is  no  objection  to  them, 
that  can  be  taken  by  the  appellant,  that  they  were  granted  in  con- 
nection with  objectionable  prayers  offered  by  the  appellant  and 
modified  by  the  court,  and  which  opened  a  wider  scope  of  inquiry 
for  the  appellant's  benefit 

The  court  below  is  right  in  granting  the  appellee's  first  prayer,  aa 
being  the  converse  of  the  appellant's  fourth,  which  was  not  maintain- 
able, as  we  have  seen. 

The  appellee's  second  prayer,  however,  should  have  been  refused, 
though,  in  the  view  we  have  of  this  case,  the  granting  of  it  was  by 
no  means  prejudicial  to  the  appellant ;  but,  on  the  contrary,  was  a 
concession  to  him  of  ground  of  recovery,  which  he  was  not  entitled 
to  occupy  before  the  jury.  The  action  of  the  court,  therefore,  in 
granting  this  prayer,  is  no  cause  for  reversal. 

And  as  to  the  third  and  fourth  prayers  of  the  appellee,  we  think 
it  clear  that  the  court  was  right  in  granting  them  both.  The  ap- 
pellee had  express  authority  to  compromise  with  parties  indebted  on 
the  collateral  securities,  and  we  have  said  that  agreements,  such  ai 
that  stated  in  the  fourth  prayer,  were  inoperative  for  want  of  suf- 
ficient legal  consideration.  Judgment  affirmed. 


Saylor,  appellant,  T.  Plainb  et  aL 

(31Md.  168.) 
WtUs — construction  of.    Trusts — extrinsic  eoidenee. 

The  heir  is  always  to  be  favored  at  law,  and  not  to  be  excluded  on  mere  con- 
jecture. On  the  contrary,  there  must  be  satisfactory  evidence  of  an  intention 
to  give  a  beneficiary  interest  to  the  devisee. 

Where  a  tnist  results  by  operation  of  law,  as,  for  instance,  where  there  is  a  devise 
or  bequest  to  a  person  **  upon  trust,"  and  no  trust  is  declared,  etc.,  in  such  easel 
the  trust  results  to  the  heirs  at  law  or  personal  representatives,  and  eztriniln 
evidence  will  be  rejected. 

Appeal  from  the  circuit  court  of  Frederick  county,  in  equity. 
The  facts  appear  from  the  opinion. 
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WnL  P.  Miauhby,  for  appellant. 
Wm.  J.  Ross,  for  appellees. 

RoBiKSOX,  J.,  delivered  the  opinion  of  the  court 

Jonathan  Plaine  died  in  the  year  1835,  having  hj  will  diBp<»8ta 
of  his  property  as  follows : 

"  I  give  and  bequeath  unto  my  wife,  Lydia  Plaine,  all  my  property, 
both  real  and  personal,  that  now  belongeth  or  in  any  wise  apper- 
taineth  unto  me,  or  that  may  or  shall  at  any  time  hereafter  belong 
unto  me,  to  be  wholly  hers  during  her  widowhood,  out  of  which 
property  she  is  to  pay  all  of  my  legal  debts,  and,  at  the  termination 
of  her  widowhood,  I  give  and  bequeath  unto  Martin  Diehl,  Jacob 
Saylor,  Thomas  Ogle  and  Abraham  Wolfe,  of  Martin,  all  the  prop- 
erty, both  real  and  personal,  that  my  wife  shall  possess  at  the  termi- 
nation of  her  widowhood,  to  dispose  of  according  to  his  or  their 
verbal  directions,  should  her  widowhood  terminate  in  death ;  but, 
should  her  widowhood  terminate  in  marriage,  I  give  and  bequeath 
unto  the  said  Diehl,  Saylor,  Ogle  and  Wolfe  only  three-fourths  of 
the  property,  both  real  and  personal,  that  shall  be  possessed  by  the 
said  Lydia  Plaine  at  the  termination  of  her  widowhood  by  marriage, 
and  the  said  three-fourths  to  be  disposed  of  according  to  the  verbal 
directions  of  the  said  Diehl,  Saylor,  Ogle  and  Wolfe,  or  either  of . 
them ;  and  the  remaining  one-fourth  I  will  and  bequeath  unto  the 
said  Plaine,  to  be  wholly  hers,  to  make  use  of  as  she  may  see  or 
think  proper." 

Lydia  Plaine,  the  widow,  lived  until  1866,  and,  after  death,  there 
^as  found  among  her  papers,  carefully  put  away,  an  instrument  of 
writing,  signed  by  the  testator,  Jonathan  Plaine,  without  date,  con- 
taining directions  to  the  said  Diehl,  Saylor,  Ogle  and  Wolfe  as  to 
the  manner  in  which  he  desired  them  to  dispose  of  the  property  upon 
the  termination  of  the  widowhood  of  his  wife,  either  by  marriage  or 
death.  On  the  back  of  this  instrument  was  found  the  following 
mdorsement : 

"  This  paper,  with  the  contents,  is  not  to  go  to  court,  but  to  be  kept 
\t  home  in  the  hands  of  the  executors,  or  Diehl,  Saylor,  Ogle  or  Wolfe." 

The  first  question  to  be  decided  is  whether  Diehl,  Saylor  and 
olhers  take  a  beneficial  interest  in  the  property  under  the  Till,  or 
was  it  devised  to  them  in  trust  ?  We  deem  it  unnecessary  to  review 
the  many  cases  in  which  this  question  has  arisen  upon  the  con- 
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Btrnctioii  of  wills.  It  is  sufficient  to  say  that  no  positive  rale  can 
be  laid  down  which  shall  determine  in  all  cases  what  terms  or 
expressions  will  carry  a  beneficial  interest,  or  what  will  create  a 
trust  Courts,  refusing  to  be  governed  by  arbitrary  rules  or  mere 
technical  phraseology,  will  look  to  the  whole  will  in  order  to  usoer- 
iain  the  intention  of  the  testator. 

The  words  '^ trust,"  or  "trustees,"  have,  it  is  true,  a  defined  and 
technical  meaning,  and  are  more  generally  as  well  as  more  properly 
used;  but  it  is  well  settled  that  there  is  no  magic  in  particular 
words,  and  any  language  which  satisfactorily  indicates  an  intention 
to  stamp  upon  the  devise  the  character  of  a  trust  will  be  sufficient 

If  the  intention  be  not  plainly  expressed,  or  if  the  language  used 
be  ambiguous,  there  are  certain  well-established  rules  which  courts 
will  invoke  to  aid  them  in  the  construction  of  the  instrument. 

The  heir  is  always  fEivored  in  law,  and  is  not  to  be  excluded  on 
mere  conjecture.  On  the  contrary,  there  must  be  satisfactory  evi- 
dence of  an  intention  to  give  a  beneficial  interest  to  the  devisee,  and 
not  merely  negative  evidence,  that  no  benefit  was  intended  to  the 
heir.  "For,**  says  Lewin  on  Trusts,  181,  "the  trust  results  to  him 
not  so  much  on  the  ground  of  intention,  but  because  the  devisor  has 
declared  no  intention." 

In  regard  to  the  will  before  us,  although  it  is  inartificially  drawn,, 
and  its  provisions  somewhat  curious,  yet,  looking  to  its  whole  con- 
text, we  think  there  can  be  but  little  doubt  as  to  its  proper  con- 
struction. 

In  the  first  place  the  testator  devises  to  his  wife  during  her  widow- 
hood all  the  property,  real  and  personal,  with  remainder  over  to 
Diehl,  Saylor,  Ogle  and  Wolfe,  "to  dispose  of  according  to  his  or 
their  verbal  directions.** 

In  the  event  of  her  marriage,  he  gives  to  her  one-fourth  of  the 
property,  "  to  be  wholly  hers  to  make  use  of  as  she  may  see  or  think 
proper,**  and  the  remaining  three-fourths  to  the  said  Diehl  and 
others,  '*to  be  disposed  of  according  to  the  verbal  directions  of  the 
said  donees,  or  either  of  them.** 

Now  we  cannot  fail  to  observe  the  striking  difference  in  the 
language  used  in  the  devise  to  the  wife,  and  in  the  limitation  over 
to  Diehl  and  others*  In  the  former  he  directs  that  the  property 
shall  be  wholly  hers,  to  make  use  of  as  she  may  see  or  think  proper. 
The  intention  to  give  the  wife  a  beneficial  interest  is  plainly  expressed^ 
and  the  langu^ige  used  is  clear  and  unambiguous.    The  property  is 
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to  be  **  wholly  htrs**  during  the  widowhood^  and  in  the  event  of 
marriage  one-fourth  is  to  be  **v}hoUy  hers,  to  make  use  of  as  she 
may  see  or  think  proper/'  But  in  the  limitation  over  to  Diehl, 
liaylor,  Ogle  and  Wolfe^  these  significant  words  are  entirely  omitted. 
He  does  not  say  that  the  property  shall  be  whoUy  theirs  upon  the 
iermination  of  the  intermediate  estate,  but  devises  it  to  them  ^'  to  he 
disposed  of  according  to  their  verbal  directions,  or  the  directions  of 
either  of  them." 

If  it  were  the  purpose  to  limit  the  estate  over  to  them  in  fee,  why 
authorize  them  to  dispose  of  it  according  to  their  verbal  directions? 
Oan  we  presume  that  the  testator  did  not  know  that  a  devise  of  the 
fee  necesBarily  carried  with  it  the  power  of  disposing  of  the  property 
in  any  manner  which  the  devisees  might  see  proper  F 

Again :  is  it  reasonable  to  presume  that  he  intended  to  give  to 
each  a  beneficial  interest,  and  at  the  same  time  to  authorize  either 
one  of  them  to  dispose  of  the  whole  property  without  the  consent 
or  acquiescence  of  the  other  devisees  equally  interested? 

Looking,  therefore,  to  the  face  of  this  sfarange  and  curious  will, 
and  comparing  its  several  provisions  with  each  other,  we  think  it 
may  be  fairly  inferred  that  the  testator  did  not  design  to  give  to 
these  donees,  who  were  neither  his  heirs  or  next  of  kin,  but  strangers 
in  blood,  a  beneficial  interest  in  the  property,  but  that  they  should 
take  it  in  trust. 

If  so,  and  the  terms  of  the  trust  are  not  declared,  or  are  too  vague 
to  be  executed,  the  next  question  to  determine  is,  whether  the  instru- 
ment of  writing,  found  among  the  papers  of  the  widow,  and  con- 
taining directions  to  the  donees  as  to  the  disposition  of  the  property, 
can  be  admitted  as  a  declaration  of  the  trust  ? 

The  law  ha^  wisely  thrown  around  the  execution  of  wills  and 
testamentary  papers  certain  solemnities,  the  observance  of  which  is 
necessary  to  their  validity.  In  the  disposition  of  real  estate  it  pro- 
vides that  they  shall  be  signed  by  the  testator,  and  attested  by  three 
or  four  credible  witnesses. 

Now,  if  this  unattested  paper,  found  thirty  years  after  the  death 
of  the  testator,  is  to  be  received  as  a  declaration  of  trust ;  if  it  is  to 
be  engrafted  on  the  will,  and  to  give  effect  to  the  same ;  if,  in  fact^ 
it  is  to  control  the  disposition  of  the  real  estate  of  the  testator,  would 
it  not  be  a  palpable  violation  of  the  statute  ? 

The  law  upon  this  subject  is  thus  briefly  stated  by  Lewin  on  Trusts^ 
%  69:  ''Should  the  testator  devise  the  estate  in  such  language  that 
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the  will  passes  the  legal  estate  only  to  the  devisee,  and  manifests  an 
intention  of  not  conferring  the  equitable,  in  short,  stamps  the 
devisee  with  the  character  of  trustee,  and  yet  does  not  define  the 
particular  trusta  upon  which  he  is  to  hold.  In  this  case,  no  paper 
not  duly  attested  (except,  of  course,  papers  existing  at  the  date  of 
the  will,  and  incorporated  by  reference)  will  be  admissible  to  prove* 
what  were  the  trusts  intended.  Nor  will  the  devisee  be  allowed  to 
retain  the  beneficial  interest  himself;  but,  while  the  legal  estate 
passes  to  him,  the  equitable  will  result  to  the  testator's  heirs  at  law." 

In  Briggs  v.  Penny y  3  De  Oex  &  Smale,  525,  the  testatrix  bequeathed 
to  Sarah  Penny  all  the  rest  and  residue  of  her  personal  estate,  '^well 
kno^ving  that  she  will  make  a  good  use  and  dispose  of  it  in  a  manner 
in  accordance  with  my  wishes." 

After  the  death  of  the  testatrix,  four  papers  were  found  in  her 
writing-desk,  all  in  her  handwriting,  and  without  date.  These 
papers  contained  directions  to  the  said  Sarah  Penny  as  to  the 
manner  in  which  the  testatrix  desired  her  to  dispose  of  the  prop- 
erty bequeathed  in  her  will. 

Two  questions  arose  in  the  case.  First,  did  Sarah  Penny  take  a 
beneficial  interest  under  the  will,  or  was  it  a  bequest  in  trust? 
Secondly,  if  a  trust,  could  the  four  unattested  papers  be  admitteid 
for  the  purpose  of  ascertaining  the  terms  of  the  trust  ? 

The  vice-chancellor  held  that  the  bequest  was  in  trust,  but  refuecd 
to  admit  either  of  the  four  papers  for  the  purpose  of  ascertaining 
or  declaring  the  terms  of  the  trust.  He  denied  that  they  had  any 
force  or  efficacy  as  an  agreement,  a  gift,  or  a  declaration  of  trusty  or 
in  any  other  manner. 

The  same  question  was  also  decided  in  Adlingtan  v.  CanUf 
3  Atk.  141. 

An  exception  to  this  general  rule,  which  excludes  informal  papers 
and  parol  evidence,  has  been  recognized  in  cases  where  the  testator 
devises  or  bequeaths  property  to  a  party,  under  an  agreement  or 
understanding  that  he  would  hold  it  in  trust  for  another.  In  such 
cases,  courts  will  not  permit  the  devisee  to  rely  upon  the  statute  for 
the  purpose  of  perpetrating  a  fraud.  It  was  upon  this  principle 
that  Podmore  v.  Ounning,  10  Eng.  Gh.  247,  and  other  cases  of 
that  class  were  decided. 

Another  exception  has  been  admitted,  where  the  law  raises  a 
trust  by  presumption.  Before  the  statute  1  William  IV,  ch.  40,  the 
i^xecntor  was  entitled  to  the  undisposed  of  residuary  estate,  but  it 
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was  held  that,  whenever  there  was  abeqaest  to  the  execator,  the  law 
raised  a  presumption  that  he  was  to  hold  the  residue  of  the  estate 
for  the  next  of  kin  or  parties  entitled.  In  such  cases,  it  has  beeii 
held  that  parol  evidence  is  admissible  for  the  purpose  of  rebutting 
the  trusty  but  it  has  scarcely  ever  been  received  without  eliciting 
some  expression  of  disapprobation.  There  is  certainly  no  disposition 
on  the  part  of  the  courts  to  extend  the  exception. 

Where,  however,  the  trust  results  by  operation  of  law,  as,  for  in- 
stance, where  there  is  a  devise  or  bequest  to  a  person  **  upon  trust,'' 
and  no  trust  is  declared,  or  upon  certain  trusts  that  are  too  vague  to 
be  executed,  or  upon  trusts  to  be  thereafter  declared,  and  no  decla- 
ration is  made,  or  upon  trusts  that  are  unlawful,  in  such  cases,  a 
trust  results  to  the  heirs  at  law  or  personal  representatives,  and  ex- 
trinsic evidence  will  not  be  received.  Lewin  on  Trusts,  183 ;  Lang- 
ham  V.  Sandfordy  17  Ves.  442;  Walton  v.  WaUoUy  14  id.  322; 
Rackfidd  v.  Careless,  2  P.  Wms.  158. 

The  property  in  this  case  being  devised  and  bequeathed  to  the 
donees  upon  trust,  the  terms  of  which  are  not  declared  in  the  will, 
it  must  follow  that  a  trust  arises  by  operation  of  law  in  fieivor  of  the 
heirs  of  the  testator  in  regard  to  the  real  estate,  and,  as  to  the  per- 
sonal property,  in  favor  of  the  personal  representatives. 

The  decree  of  the  court  below  will,  therefore,  be  affirmed  in  part» 
and  reversed  in  part,  and  the  cause  remanded,  in  order  that  a  decree 
may  be  passed,  in  conformity  with  the  opinion  of  this  court 

Decrw  affirmed  in  part,  and  reversed  in  party  and  the  cause  re* 
landed. 
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BftAJTSON,  appellant,  y.  Hill,  adm*r,  d  A 

(81  MO.  181.) 

Wtti^  contiruethn  of,    Wordi  ^mtrvkcrMp. 

Where  a  gift  is  to  take  effect  in  iKMseflsion  immediately  upon  the  daatli  d  Um 
testator,  words  of  surriTorahip  refer  to  that  time. 

Where  the  gift  is  not  hnmediate,  there  being  a  prior  life  carried  oat,  tmt  woitli 
of  perpetuity  qualify  those  of  survivorship,  the  survivor  wHl  not  take  Um 
whole  gift  to  the  exclusion  of  the  heirs  or  representatives  of  hii  co-lsfataSL 

Appeal  from  the  circuit  court  of  Baltimore  coonty. 

The  facts  appear  firom  the  opinion. 

L.  L.  Conrad  and  Bernard  Carter,  for  appeUaat* 

Wm.  B.  Hill  and  Wm.  Daniel,  for  appellees. 

Robinson,  J.,  delivered  the  opinion  of  the  court 

The  question  to  be  decided  in  this  case  arises  upon  the  oonatnuK 
tion  of  the  following  clauses  in  the  will  of  the  late  Mary  Smith. 

^^Item.  I  give  and  bequeath  unto  my  beloved  sister,  Margaret 
Branson,  for  and  during  her  natural  life,  the  rents,  issues  and 
profits  of  my  whole  estate,  real,  personal  and  mixed,  consisting  of 
several  houses,  lots  and  personal  effects ;  and  it  is  my  will  and 
o^sire,  that,  after  the  death  of  my  said  sister,  I  give  and  tiequeath 
to  Oharles  Emmery  Branson  and  Mary  E.  Branson,  childreu  of  my 
nephew,  Joseph  Branson,  or  the  survivors  of  them,  the  one  moiety, 
or  half  part,  of  my  whole  estate  to  them  and  their  heirs  forever. 

''  Item.  And  it  is  my  will,  that,  after  the  death  of  my  sister 
aforesaid,  I  give  and  bequeath  the  other  moiety,  or  half  part,  of  my 
estate  to  David  Allen  Mantz  and  William  Henry  Mantz,  children 
of  my  niece,  Sophia  Mantz,  or  the  survivors  of  them,  their  heirs 
and  assigns,  forever. 

**  Item.  It  is  further  my  will  and  desire,  that,  if  all  the  above- 
named  legatees  should  die  before  they  arrive  at  age,  and  without 
lawful  issue,  then,  and  in  that  case,  I  give  and  bequeath  the  prop- 
erty  aforesaid  to  the  surviving  children  of  my  nephew,  Joseph 
Branson,  and  my  niece,  Sophia  Mants.,  ;o  them  and  their  heirs  for- 
ever, share  and  share  aliko 
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''And  I  do  further  order  and  direct,  after  the  death  of  my  said 
«i8ter«  that  the  rents,  issues  and  profits  of  my  estate  be  deposited  in 
the  sayings  institution  at  interest,  and  there  remain  until  the 
youngest  of  the  first-named  legatees  should  arrive  at  full  iige,  when 
a  dividend  will  be  made,  and  the  property  given  up  to  them." 

The  testatrix  died  in  1843,  leaving  Margaret  Branson,  the  lift 
tenant,  and  the  parties  in  remainder  living  at  the  time  of  her  death. 

Charles  E.  Branson,  the  first-named  legatee  in  remainder,  died  in 
1855,  and  before  the  termination  of  the  life  estate  of  Margaret 
Branson,  leaving  a  widow  and  child^  and  his  sister,  Mary  R  Bran- 
son, the  co-legatee  in  remainder,  surviving  him. 

What  estate  did  Charles  E.  Branson  take  under  this  wiU  ?  is  the 
sole  question  presented  by  this  appeaL  Did  it  vest  in  interest  upon 
the  death  of  tiie  testatrix,  and,  being  personal  estate,  pass  as  such  to 
his  personal  representatives ;  or  was  it  contingent  upon  his  surviving 
the  life  tenant,  Margaret  Branson  ? 

If  the  former,  the  decree  must  be  affirmed ;  if  the  latter,  having 
died  before  the  termination  of  the  life  estate,  his  sister,  Mary  E. 
Branson,  the  surviving  co-legatee  in  remainder,  would  take  the 
entire  moiety,  to  the  exclusion  of  the  appellees. 

While  it  is  insisted,  on  the  one  hand,  that  the  words  ''  or  the  sur* 
pivor  of  them"  refer  to  the  termination  of  the  life  estate,  and  that 
the  legatees  only  who  may  be  living  at  that  time  can  take,  it  is 
urged  with  equal  confidence,  on  the  other,  that  they  refer  to  the 
death  of  the  testatrix,  and  that  the  provisions  and  language  of  the 
will  plainly  indicate  that  it  was  the  intention  they  should  take  in 
interest  at  that  time. 

Few  questions  in  regard  to  the  construction  of  wills  have  given 
rise  to  greater  difficulty  than  the  proper  meaning  of  the  words 
of  survivorship,  as  used  in  the  will  before  us,  and  the  decisions  are 
conflicting  and  irreconcilable  with  each  other. 

Where  the  gift  is^to  take  effect  in  possession  immediately  upon 
the  death  of  the  testator,  it  is  plain  the  words  of  survivorship  must 
refer  to  that  time,  there  being  no  other  period  in  the  devise  to 
which  they  could  relate. 

But  where  the  gift  is  not  immediate  (i.  e.,  in  possession),  there 
being  a  prior  life,  or  other  particular  interest  carried  out»  so  thai 
there  is  another  period  to  which  the  words  could  refer,  the  question 
becomes  one  of  greater  difficulty.    2  Jarman  on  Wills. 

An  examination  of  the  earlier  English  cases  will  show  that  the 
Vol.  I.  —  6 
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ooarts  uniformly  held  that  words  of  survivorship  in  wills  of  both 
real  and  personal  estate  referred  to  the  death  of  the  testator.  Some 
of  the  cases  went  upon  the  particular  phraseology  and  context  of 
the  will ;  others  upon  the  probable  intention  of  the  testator,  making 
allowances  for  the  deficiency  and  inaccuracy  of  expression  so  com- 
monly to  be  found  in  testamentary  instruments,  and  the  policy  of 
the  law  which  favors  the  vesting  of  estates;  and  others,  again,  upon 
the  ])resumption  that  the  testator  did  not  intend  to  cut  off  from  the 
provisions  of  his  will  the  children  and  descendants  of  such  of  the 
primary  legatees  or  devisees  as  might  happen  to  die  before  the  ter- 
mination of  the  intermediate  estate.  1  Eq.  Ga.  Ab.  293 ;  Rose  v.  HilU 
3  Burr.  1881 ;  3  B.  0.  P.  195 ;  GoodtitU  v.  Whitly,  1  Burr.  228 ;  Marr- 
yat  V.  Townly,  1  Ves.  102 ;  Habergham  v.  Vincent y  2  Ves.  Jr.  204; 
Perry  v.  WoodSy  3  Ves.  204 ;  Brown  v.  Bigg,  7  id.  279 ;  Doe  ex  dem.  v. 
Pr^fy  8  B.  &  0.  231 ;  Maherly  v.  Strode,  3  Ves.  450. 

But,  strong  as  may  be  the  array  of  authorities  in  favor  of  this 
construction,  and  extending,  as  they  do,  for  a  period  of  more  than 
two  hundred  years,  it  must  be  admitted  that,  in  the  latter  English 
decisions,  especially  where  there  is  a  gift  of  personal  estate  to  a  per- 
son for  life,  and  after  the  termination  of  such  interest  to  certain 
persons  nominatim,  or  to  a  glass,  there  is  a  strong  inclination  to 
refer  the  words  of  survivorship  to  the  period  of  distribution,  or  to 
the  termination  of  the  intermediate  estate.  That  is  to  say,  the 
legatees  surviving  at  that  time  take  to  the  exclusion  of  the  per- 
sonal representatives  of  such  as  may  have  died  before  that  period 
and  to  this  modem  rule  of  construction  such  eminent  elementary 
writers  as  Mr.  Jarman  and  Mr.  Redfield  give  their  unqualified 
approval.  Brograve  v.  Winder,  2  Ves.  Jr.  634  ;  Newton  v.  Ayscoughy 
19  Ves.  534;  Cripps  v.  Wolcott,  4  Mad.  11 ;  Neathway  v.  Reed,  17  E. 
C.  L.  and  Eq.  151 ;  Pope  v.  Whitcomh,  3  Russ.  124 ;  Ooddard  v.  Lotlt- 
bridge,  16  Beav.  529;  Twining  \.  Twining,  15  Sim.  i39,  510;  and 
Smith  V.  Osborne,  and  others,  6  House  of  Lords'  Cases,  393. 

In  this  country,  however,  the  weight  of  authority  seems  to  be  in 
favor  of  the  earlier  rule,  which  refers  the  words  of  survivorship  to 
the  death  of  the  testator,  and  this,  too,  without  recognizing  any 
distinction  between  real  and  personal  estate.  Moore  v.  Lyons,  25 
Wend.  119 ;  Ross  v.  Drake,  37  Penn.  373 ;  Hansford  v.  JEUioti, 
9  Leigh,  79 ;  Blanchard  v.  Blanchard,  1  Allen,  223. 

So  far,  however,  as  regards  the  construction  of  the  will  before  us, 
it  is  unnecessary  to  decide  which  of  these  two  rules  is  the  better 
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nutaincd  by  authority  and  reason,  because  all  the  cases  concur  in 
Baying  that  the  intention  must  be  carried  out  if  it  can  be  fairly 
ascertained  firom  the  language  and  provisions  of  the  will. 

It  is,  then,  to  the  instrument  itself  to  which  we  must  at  last  resort, 
m  order  to  ascertain  its  true  meaning;  and  if  this  can  be  done,  refer* 
ence  to  rules  often  arbitrary,  and  decisions  sometimes  irreconcilable, 
will  be  altogether  unnecessary. 

With  this  aniyersally  acknowledged  principle  as  our  guide  there 
can  be  but  little  difficulty  in  the  construction  of  the  will  before  us. 

In  the  first  clause  the  testatrix  bequeaths  to  Margaret  Branson, 
her  sister,  for  life,  the  usufruct  of  the  estate,  and  after  her  death  to 
Charles  E.  and  Mary  E.  Branson,  children  of  her  nephew,  Joseph 
Branson,  "  or  the  survivors  of  them/*  the  one  moiety  or  half  part  of 
her  whole  estate,  "^o  theni  and  their  heirs  forever  J* 

Now,  with  these  words  of  perpetuity  qualifying  the  terms  "  or  sur* 
vivor  of  themy*  can  it  be  said  that  she  intended  in  the  event  of  one 
of  the  primary  legatees  dying  before  the  termination  of  the  life  estate, 
bat  leaving  children,  that  the  surviving  legatee  should  take  the  entire 
moiety  of  the  estate  ?  The  bequest  is  not  to  Charles  E.  and  Mary  E., 
or  th :  ?urvivors  and  his  heirs,  but  to  "  them  and  their  heirs  forever! 

In  Moorey,  Lyons.  25  Wend.  119,  the  devise  was  of  real  estate  to 
one  for  life,  and  after  her  death  to  her  three  daughters,  Susan,  Jan6 
and  Betsy,  or  "  to  the  survivors  or  survivor  of  them,  their  or  her 
heirs  and  assigns  forever!*  Almost  the  identical  words  used  in  this 
will,  and,  although  the  court  approved  of  the  rule  which  referred  the 
survivorship  to  the  death  of  the  testator,  yet  it  was  held  that,  apart 
from  any  arbitrary  rule  of  construction,  the  terms  of  the  will  plainly 
indicated  that  the  testator  intended  that  the  children  of  either  of 
the  three  daughters  who  might  die  during  the  continuance  of  the 
intermediate  estate  should  take  an  equal  share  with  the  surviving 
sisters. 

And  in  Hansford  v.  Elliott,  9  Leigh,  79,  where  there  was  a  bequest 
of  personal  property  to  the  wife  for  life,  and  "  at  her  death,  for  the 
whole  personal  estate  to  be  divided  equally  among  my  surviring 
children,  by  name,"  Judge  Parker,  in  delivering  the  opinion  of 
the  court,  said :  "  The  bequest  is  to  children  specifically  named ;  I 
cannot  believe  the  testator  meant  to  make  a  tontine  among  them, 
and  if  all  but  one  died  before  the  mother,  for  that  one  to  take  all  in 
t^xcJusion  of  grandchildren  or  their  descendants." 

If,  however,  it  be  conceded  that  the  language  and  provisions  in  the 
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first  clause  of  the  will  do  not  plainly  indicate  that  the  testatrix  de- 
signed the  legatees  shoald  take  an  interest  transmissible  to  their 
Acirs  or  personal  representatiyes,  irrespective  of  their  snrviying  the 
life  tenant,  we  think  all  doubt  is  removed  when  it  is  read  in  con- 
nection with  the  third  clause,  in  which  the  entire  estate  is  Mmited 
over,  upon  the  dying  of  all  of  the  above-named  legatees  '^  before  they 
•arrive  at  age  and  without  issue,*^ 

Now  suppose  all  of  them  had  died  leaving  children,  before  the 
termination  of  the  life  estate  of  Margaret  Branson,  if  the  con- 
struction insisted  upon  by  the  appellant  be  correct  it  would  follow 
that  the  children  could  not  take,  because  the  estate  had  never  vested 
in  their  parents,  nor  could  those  entitled  in  remainder,  upon  the 
legatees  dying  without  issue,  because  the  contingency  never  happened. 

We  should  thus  have  a  case  of  intestactfy  where  it  is  plain  no  in- 
testacy was  ever  intended^  and  the  third  clause  in  the  will,  with  ita 
limitation  over,  would  likewise  be  entirely  defeated.  Gould  a  con- 
struction be  more  repugnant  to  the  intention  of  the  testator,  which 
speaks  to  us  from  the  four  corners  of  this  will  ?. 

We  are  of  opinion,  therefore,  that  Oharles  E.  Branson  took  an 
•estate  in  interest  upon  the  death  of  the  testatrix,  and,  being  per- 
sonal property,  it  passed  upon  his  death  to  his  personal  representa- 
tives. 

This  construction  gratifies  the  intention  of  the  testator,  and 
-gives  effect  to  each  and  every  provision  of  the  will. 

It  accords  with  the  settled  rule  of  construction  in  favor  of  the 
^arly  vesting  ot  legacies,  and  is  consistent  with  the  policy  of  the  law 
which  opposes  joint  tenancy,  with  its  distinctive  features  of  jus 
accrescendi,  or  right  of  survivorship. 

Taking  this  view  of  the  case  upon  its  merits,  we  have  deemed  it 
unnecessary  to  express  any  opinion  as  to  whether  the  question  pre- 
sented in  this  appeal  was  concluded  by  the  decree  of  February  7th, 
1867,  and  we  are  not  to  be  understood  as  overruling,  or  as  question- 
ing in  any  respect,  the  correctness  of  the  decision  in  Vichers  and 
wife  V.  Tracey,  22  Md.  196. 

For  these  reasons,  the  decree  will  be  affirmed. 

Decree  qffirm§d^ 
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MABYUun)  Fna  Iksuranob  Co.,  appellant,  y.  Whttbfobd  $i  aL 

en  ud.  US.) 

Iiuurance.    Haeardoui  article. 

An  insoTanoe  polI<7,  containing  dauses  which  forbid  the  keeping  l^  the  fofored 
open  his  premises  of  ^  hazardous  '*  articles,  bat  which  has  indorsed  upon  it  hf 
the  company  permisnon  **  to  keep  one  barrel  of  benzine  or  turpentine  in  tin 
tanty^  is  not  violated  by  the  introduction  of  a  barrel  of  benzine  in  a  wooden 
banel  upon  the  premises  for  the  purpose  of  immediate! j  emp^ing  the  same- 
faito  a  tin  can. 

Appeal  from  the  saperior  court  of  Baltimore  city. 

Action  on  a  policy  of  insurance.  The  fibcts  are  sufficiently  statedi 
in  the  opinion. 

Wnu  A.  Fisher  and  /.  Nevitt  Steele^  for  appellant 

8,  Teakle  Wallace  and  Wm.  Schley,  for  appellees. 

SiBWABT,  J.y  deliyered  the  opinion  of  the  court 

The  party  insured  in  this  case,  according  to  the  terms  of  theii 
pohcy,  were  not  to  keep  in  the  buildings  occupied  by  them  any 
ar^clesy  goods  or  merchandise  denominated  hazardous,  or  extra  or 
specially  hazardous,  in  the  conditions  of  insurance  annexed  to  the 
policy,  except  as  provided  in  the  policy,  or  thereafter  agreed  to  by 
the  insurers  in  writing  upon  the  policy. 

The  original  contract  between  the  parties  was  modified  by  the 
indorsement  upon  the  policy  of  the  24th  November,  1865,  specially 
referring  to  the  article  described  as  ^'benzine.'' 

This  indorsement  is  in  the  following  language:  ^Permission 
giyen  to  keep  one  barrel  of  benzine  or  turpentine  in  tin  cans,  and 
one-half  barrel  of  varnish,  for  use  in  No.  9  Commerce  streef 

As  we  comprehend  the  import  of  this  indorsement,  the  quantity 
mentioned  of  benzine  was  authorized  to  be  used  on  the  premises,, 
and  unquestionably  the  insured  had  the  permission  to  keep  one 
barrel  of  benzine  in  tin  cans  upon  the  property,  without  incurring 
risk  of  forfeiture  of  any  of  their  rights  under  the  policy  of  insurance. 

A  fair  and  reasonable  construction  must  be  given  to  the  indorse 
ment,  so  far  as  the  intention  of  the  parties  can  be  deduced  from  the* 
terms  employed. 
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Policies  of  insurance,  like  other  contracts,  should  have  such  prac« 
tical  and  ordinary  interpretation  as  to  carry  into  effect  the  obvions 
understanding  of  the  parties  concerned  in  them.  This  indorsement 
id  not  a  warranty y  but  2k  permission  given  by  the  insurers,  and  to  be 
substantially  complied  with  on  the  part  of  the  insured,  to  enable 
them  to  claim  the  benefit  of  the  privilege* 

Judging  of  this  indorsement  by  the  rules  of  ordinary  construction, 
\»  r.  think  there  can  be  no  doubt  of  the  real  meaning  and  purpose  of 
the  parties  to  allow  the  quantity  of  one  barrel  of  benzine  to  be  kept 
for  use  on  the  premises,  but  for  better  security  against  fire,  from  the 
dangerous  character  of  the  article,  the  benzine  was  required  to  be 
kept,  not  in  the  wooden  barrel,  but  in  a  suitable  metallic  vessel, 
either  in  tin  cans  or  in  one  tin  can,  equally  safe  and  proper,  and 
better  calculated  than  the  wooden  vessel  to  prevent  accident  from 
its  use.  It  was  proven  at  the  trial  that  benzine  is  the  product  from 
the  distillation  of  coal  oil  or  petroleum,  the  most  volatile  of  which 
is  called  gasoline;  that  benzine  is  inflammable  and  explosive* when 
in  contact  with  the  atmosphere,  and  vaporizes  from  agitation. 

According  to  the  testimony  of  those  familiar  with  its  character 
and  properties,  the  keeping  of  benzine  in  one  tin  can  large  enough 
to  hold  the  quantity  of  a  barrel,  or  less  amount,  is  quite  as  safe,  if 
not  more  so,  than  to  keep  it  in  tin  cans. 

There  was,  therefore,  a  substantial  compliance  with  the  provisions 
of  the  indorsement  in  keeping  the  quantity  specified  in  one  tin  can. 

If  there  could  be  any  rational  doubt  of  this  being  the  purport  of 
'  Ai'  language;  apposite  analogy  will  fortify  the  construction  we  put 
upon  the  indorsement. 

A  representation  is  substantially  complied  with  by  the  adoption 
of  precautions  which,  if  not  those  exactly  stated  in  the  application, 
may  be  such  as  tend  to  accomplish  the  same  purpose,  and  considered 
equally  efficacious ;  for  example,  when  it  is  stated  that  ashes  are 
taken  up  in  iron  hods,  it  would  be  a  substantial  compliance  if  brass 
or  copper  were  substituted. 

So  when  it  is  represented  that  casks  of  water,  with  buckets,  are 
kept  in  each  story,  if  a  reservoir  be  placed  above  with  pipes  to  con- 
vey water  to  each  story,  and  found  by  skillful  and  experienced  per- 
sons to  be  equally  efficacious,  it  would  be  a  substantial  complianoa 
Angeil  on  Ins.  195;  referring  to  Houghton  v.  Manufacturer^  Ins. 
Co.y  8  Mete.  (Mass.)  122. 

Under  the  permission  to  keep  the  benzine  for  use,  to  the  extent 
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specified,  the  insured  were  not  restricted  in  their  right  to  procure  it 
in  any  usual  way ;  and  the  purchase  or  procuring  of  a  barrel  of  it 
from  merchants  or  other  persons  having  it,  and  its  introduction 
and  transfer  from  the  wooden  barrel  to  the  tin  can,  were  allowed  to 
the  insured  by  every  fair  intendment. 

If  it  had  been  the  intention  of  the  parties  to  make  the  permission 
more  restrictive,  proper  terms  to  that  effect  should  have  been  em- 
ployed. 

We  perceive  no  valid  objection  to  the  prayer  of  the  appellee, 
insisting  that  the  insurers  were  not  exempted  from  their  liability 
Tor  the  loss  in  this  instance  because  of  the  introduction  of  benzine 
in  the  wooden  barrel,  its  transfer,  and  the  keeping  of  it  on  the 
premises  of  the  insured,  as  described  in  the  prayer. 

Certainly,  its  temporary  introduction  into  the  barrel  was  not  the 
keeping  of  it  in  the  wooden  barrel,  and  cannot,  in  any  just  sense, 
oe  considered  violative  of  the  terms  of  the  indorsement. 

The  concluding  portion  of  the  appellees'  prayer  is  also  unobjec- 
tionable, as  the  fire  may  have  been  attributable  to  the  want  of 
ordinary  care,  or  the  fault  and  negligence  of  the  appellees,  or  their 
employees  or  agents,  yet,  in  the  absence  of  fraud  or  design,  their 
right  of  recovery  was  not  barred  thereby. 

Fires  frequently  occur  from  some  negligence  of  the  party  assu  ».*»•% 
or  his  agents,  and  the  underwriters  insure  against  this  unless  they 
choose  to  stipulate  otherwise,  which  has  not  been  done  in  this  case. 

A  loss  by  fire  occasioned  by  the  fault  and  negligence  of  the  insured 
or  his  servants,  and  without  fraud  or  design,  is  a  loss  within  the 
policy,  upon  the  general  ground  that  the  fire  is  tlie  proximate  cause 
of  the  loss,  and  also  upon  the  ground  that  the  express  exceptions  in 
policies  against  fire  leave  this  within  the  scope  of  tlie  general  terms 
of  such  policies.  Columbia  Ins,  Co.  v.  Lawrence,  10  Peters,  578 ; 
Johnson  v.  Berkshire  Mutual  Fire  Ins.  Co,,  4  Ala.  388. 

There  is  no  exception  in  the  policy  here  to  exempt  the  appellants 
from  their  obligation  to  indemnify  the  insured  on  account  of  such 
negligence. 

But,  on  the  contrary,  the  appellants  promise  to  make  good  all 
loss  or  damage,  within  the  limits  of  insurance,  as  shall  happen  by 
fire,  except  any  loss  by  fire  "by  means  of  any  invasion,  insurrection, 
riot,  or  civil  commotion,  or  of  any  military  or  usurped  power." 

These  express  exceptions  necessarily  exclude  others  to  be  implied, 
extending  to  negligence  or  fault  on  the  part  of  the  insured ;  wLcr?^ 
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there  is  a  fraud  or  design,  and  not  mere  carelessness,  occasioning  the 
fire,  other  considerations  may  fortify  exemption  and  exonerate  the 
company  insuring. 

No  allegation  of  fraud  is  made  or  proved  in  this  instance. 

The  prayers  of  the  insurers  could  not  be  properly  granted  by  the 
court,  insisting,  as  they  did  by  the  first,  that  the  habit  of  tlie 
insured,  as  they  needed  benzine,  of  bringing  it  upon  the  premises 
in  a  wooden  barrel,  and  then  transferring  it  to  the  can,  as  described 
in  the  prayer,  did  amount  to  keeping  it  on  the  premises  in  a  wooden 
barrel,  and  constituted  a  breach  of  the  permission,  construing  it  as 
a  warranty ;  and,  by  the  second  prayer,  upon  the  similar  theory  of  a 
warranty,  that  because  the  appellee,  the  insured,  usually  kept  ben- 
zine in  a  quantity,  not  exceeding  one  barrel,  in  one  large  tin  can, 
and  at  the  time  of  the  fire  were  having  the  can  filled  from  a  barrel 
of  benzine  on  the  premises,  they  violated  or  committed  a  breach  of 
the  indorsement. 

The  mere  fact  of  the  barrel  of  benzine  being  on  the  premises  for 
the  purposes  described  could  not,  upon  any  fair  construction  of  the 
terms  of  the  contract,  amount  to  keeping  benzine  in  a  wooden  bar- 
rel upon  the  premises. 

Nor  could  its  being  kept  to  the  amount  of  a  barrel,  in  one  tin 
can,  be  reckoned  other  than  a  substantial  compliance  with  the 
indorsement  upon  the  policy,  and  such  as  the  parties,  it  may  be 
presumed,  would  have  expressly  agreed  to  at  the  time  of  the 
indorsement,  if  required. 

Under  the  terms  of  the  original  policy,  the  keeping  of  any  of  the 
prohibited  articles,  or  the  storing  thereof,  on  the  insured  premises^ 
only  operated  to  make  void  the  policy,  so  long  as  they  were  so  used, 
but  the  policy  was  not  absolutely  forfeited  by  the  storing  or  keeping 
of  the  forbidden  article. 

What  may  have  been  the  habits  of  the  insured  in  regard  to  the 
keeping  of  the  benzine,  could,  neither  under  the  terms  of  the 
original  policy  or  the  indorsement,  have  any  application,  unless,  ai 
the  time  of  the  occurrence  of  the  firey  the  barrel  of  benzine  was 
actually  stored  or  kej)t  upon  the  premises  in  the  wooden  barrel 

The  hypothesis  of  facts  assumed  in  the  prayers  of  the  insurers,  as 

well  as  their  theory  of  construction  of  the  contract  between  the 

parties,  was  liable  to  objection,  and  the  court  below  very  correctly 

refused  to  grant  them. 

Judgment  affirmed. 
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B10HABDB5  ezeontor,  eta,  appellant,  y.  Jaoesos. 

(SlMd.9BQL) 

Beal  EfkUs  Brokeir's  GfrnmimoM, 

A  looker  employed  to  sell  real  estate  must  produce  a  person  who  ultimately 
becomes  a  purchaser  before  he  is  entitled  to  his  commisdons,  unless  his  failure 
to  do  so  is  occasioned  by  the  fault  of  the  yendor. 

Appbal  from  the  court  of  common  pleas. 

Action  against  appellant's  testator,  one  Byrd,  to  recover  for  aerviceB 
of  appellee  as  real  estate  broker.  Byrd  employed  appellee  to  obtain 
a  purchaser  for  certain  real  estate.  He  introduced  one  Johnson 
who  was  willing  to  purchase  and  enter  into  a  written  contract  so  to 
da  Johnson  subsequently  refused  to  complete  the  contract,  because 
he  was  advised  by  his  counsel  that  the  title  was  not  good,  and  for  no 
other  reason.  The  superior  court  of  Baltimore,  afterward,  in  an 
action  concerning  the  same  property,  decided  that  the  title  ofTered 
Byrd  was  a  clear  one  in  fee  simple. 

F.E',  Winstonf  Jr^  and  Wm.  Shepard  Bryan,  for  appellant. 

Bpoi9WOod  Oarland  and  Albert  Ritchie^  for  appellee. 

Brbnt,  J.,  delivered  the  opinion  of  the  court 

We  have  very  carefully  considered  the  argument  of  the  counsel  for 
the  appellee,  in  which  he  urges,  with  great  zeal  and  ingenuity,  that 
the  case  of  Kimherly  v.  Henderson  d  Lupion,  29  Md.  612,  should  be 
overruled.  He  has  fidled  to  convince  us  that  there  is  any  error  in 
that  decision.  It  is  ftilly  sustained  by  the  authorities  cited  in  the 
opinion,  and,  we  think,  correctly  states  the  law. 

It  is  there  held  that  a  broker,  employed  to  sell  real  estate,  must 
produce  a  person  who  ultimately  becomes  a  purchaser,  before  he  is 
entitled  to  his  commissions.  It  is  not  sufficient  that  he  should  enter 
into  an  agreement  to  purchase,  but  he  must  actually  purchase,  by 
oomplying  with  the  terms  agreed  upon,  unless  his  failure  to  do  so  ii 
occasioned  by  the  fault  of  the  vendor. 

In  this  case,  as  in  Kimherly  v.  Henderson  A  Ltipion,  the  person 
introduced  by  the  broker  entered  into  an  agreement  to  purchase,  but 
he  afterward  failed  to  consummate  it 
Vol.  I.  —  7 
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There  can  be  no  doubt  that  the  title  of  the  vendor  was  a  >tilid  one, 
»ind  there  is,  therefore,  no  force  in  the  position  taken  by  the  appellee 
that  the  failare  to  consummate  the  purchase  was  occasiont^dthronsrh 
the  fault  of  the  vendor,  who  did  not  sell  a  good  title. 

As,  therefore,  the  appellee  failed  in  introducing  to  Byrd,  a  peiHon 
who  ultimately  became  the  purchaser  of  the  premises  which  be  had 
employed  him  to  sell,  there  was  error  in  the  instruction  of  tlie  court 
l»elow,  and  the  judgment  must  be  reversed.  The  reversal  will  be 
without  procedendo,  as  the  record  discloses  a  case  in  which  the  upr 
pellee,  who  was  plaintiff  below,  is  not  entitled  to  recover. 

Judgment  revernJ. 


Wabd,  appellant,  y.  Thb  Statb. 
(siiCcLfra.) 


I  • 


OfrnfitSkiUonal  law.    Ih^  beUoeen  the  gkOss.    8taU  iasou,    BighU  ^jdUtenB/^ 

other  itates, 

...  .     .  .    •  ■  _     .       ■  .      ...,.,...       •  ■ . - 

By  an  act  passed  in  1868,  it  was  provided  that  no  person  not  being  a  pflrmaQ49ii^ 
resident  of  ttiis  state  shall  sell,  etc.,  within  the  limits  of  Baltimore,  any  goods, 
etc,  other  tliah  agricultmiil  products  tod  articles  manufactoried'  in  the  state 
of  Maryland,  etc,  either  by  card,  sample  or  list,  without  first  obtaining  a 
license  so  to  do.    The  riite  of  license  is  $900. 

EM,  that  such  license  is  a  tax  upon  a  particular  branch  of  business  carried  pn 
in  a  particular  mode  within  the  limits  of  the  state  by  a  particular  class  of 
persons,  and  not  a  tax  upon  goods  or  merchandise  imported  into  the  state 
either  from  foreign  countries  or  from  other  states. 

That  such  a  tax  is  not  repugnant  to  that  clause  of  the^  eighth  section  of  article 
one  of  the  United  States  constitution,  which  grants  congress  the  power  to. 
regulate  commerce  among  the  several  states 

That  such  tax  is  not  repugnant  to  the  clause  of  the  second  section  of  article 
four  of  the  United  States  constitution,  which  declares  that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  the  dtixens 
of  the  several  states. 

Appbal  flrom  the  criminal  court  of  Baltimore  county. 

The  firsts  appear  from  the  opinion. 

George  0,  Mound  and  A.  Stirling,  Jr.,  for  the  appellant: 
The  law  under  consideration  requires  the  non-resident  to  pay  for 
his  license  to  sell  goods  by  sample,  etc.,  the  sum  of  three  hundred 
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dollars,  which  is  twice  as  large  a  sum  as  it  exacts  from  the  resident 
engaged — whether  selling  hy  sample  or  otherwise — in  the  most  ex- 
tensive mercantile  transactions.  Code  of  Pub.  Oen.  Laws,  art.  50,  §  55. 

The  power  to  exact  from  the  non-resident  more  money  for  a  license 
to  sell  goods  than  from  the  resident  involves  the  power  to  prohibit 
the  non-resident  from  selling  altogether.  Brown  et  ah  v.  State  of 
Maryland,  12  Wheat  439 ;  Mc  Oulloch  v.  State  of  Maryland,  4  id.  316 ; 
NorrU  v.  The  City  of  Boston,  7  How.  283 ;  Gibbons  Y.Ogden,  9  Wheat 
196 ;  Oroves  v.  Slaughter,  15  Pet  511 ;  Holmes  v.  Jennison,  14  id.  570 ; 
State  of  Louisiana  v.  S.  H.  Kennedy  £  Go.,  19  La.  397 ;  and  particu- 
larly the  opinion  of  McLean,  J.,  in  Smith  v.  Turner,  7  How.  283. 

Commerce  among  the  several  states  is  traffic  among  the  several 
states;  it  may  mean  more  than  traffic,  but  it,  at  the  kast,  means: 
80  much.     Oibbons  v.  Ogden,  9  Wheat.  189.    Congress  has  regulated 
traffic  between  the  citizens  of  the  different  states.    '^  It  has  been  well 
remarked,  that  the  regulation  of  commerce  consists  as  much  in. 
negative  as  in  positive  action."    McLean,  J.,  in  Smith  v.  TktrTisr. 

The  question  of  difficulty  is  not  whether  the  state  may,  as  in  this . 
case,  charge  more  to  the  non-resident  than  the  resident  for  a  license 
to  sell  and  introduce  into  this  state  goods  located  in  another  statcv 
but  whether  she  can  require  for  such  a  purpose,  or  from  any  one,  a 
license  au  all.  It  may,  with  considerable  confidence,  be  asserted  that 
she  cannot  Brown  et  al  v.  State  of  Maryland,  12  Wheat  419 ;  State  - 
of  Louisiana  v.  S.  H.  Kennedy  di  Co.,  19  La.  397 ;  Commonwealth  of 
Pennsylvania  v.  T%e  Philadelphia  and  Reading  R.  R.  Co^  reported 
in  Baltimore  Daily  Law  Transcript  May  12th,  1869. 

The  law  in  question  violates  the  second  section  of  the  fourth  arti- 
cle of  the  constitution  of  the  United  States,  which  declares  that 
^  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states."  Oooley's  Oonst  LioL 
16,  397,  and  the  authorities  cited  in  the  margin ;  Corfield  v.  Coryell^ 
4  Wash.  C.  C.  371 ;  Campbell  v.  Morris,  3  H.  &  McH.  664;  Oran* 
dallY.  State,  10  Conn.  343,  344. 

Isaac  D.  Jones  (attorney-general),  for  the  appellee : 
Commerce  ''among  the  several  states"  does  not  comprehend  any 
nonunerce  which  is  purely  internal  between  man  and  man  in  a  single 
eiate.  or  between  different  parts  of  the  same  state,  and  not  extending 
to  or  affecting  other  states.  Commerce  among  the  states  means  com- 
merce which  concerns  more  states  than  ona    It  is  not  an  apt  phrase 
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to  indicate  the  mere  interior  traffic  of  a  single  state.  The  com* 
pletely  internal  oommeroe  of  a  state  may  be  properly  considered  aa 
reserved  to  the  state  itself.  2  Story  on  the  Const  §  1061 ;  Gib- 
Ions  Y.  Offdeny  9  Wheat  194;  Brown  y.  Maryland,  12  id.  446,  447; 
]  Eenf  8  Com.  436,  437. 

Again,  the  power  to  regulate  commerce  is  not  at  all  like  that  to 
lay  taxes.  The  latter  may  well  be  concurrent,  while  the  former  is 
exclusiye.  The  power  of  congress  in  laying  taxes  is  not  necessarily 
or  naturally  inconsistent  with  that  of  the  states.  Each  may  lay  a 
tax  on  the  same  property  without  interfering  with  the  action  of  the 
other.    2  Story  on  the  Const  §  1064 ;  Gibbons  y.  Ogden,  9  Wheat  1. 

The  constitution  of  the  United  States  treats  the  power  to  lay 
taxes  and  the  power  to  regulate  commerce  as  distinct  and  inde- 
pendent powers.    2  Story  on  the  Const  §  1065. 

It  is  further  contended  by  the  appellant  that  the  law  in  question 
Tiolates  the  proyision  of  the  constitution  of  the  United  States 
which  declares  that  'Hhe  citizens  of  each  state  shall  be  entitled  to- 
all  priyileges  and  immunities  of  citizens  in  the  several  8tate&' 

The  claim  of  the  appellant,  as  set  up  in  this  case,  is  to  come  into 
this  state  and  enjoy  more  privileges  and  immunities  than  are 
accorded  to  citizens  of  the  state.  The  meaning  of  this  provisioD 
is,  that  the  citizens  of  one  state  were  not  to  be  deemed  aliens  in 
another  state,  nor  entitled  to  take  or  hold  real  estate  or  other  privi- 
leges except  as  other  aliens.  The  intention  was  to  confer  a  general 
citizenship,  and  to  communicate  all  the  privileges  and  immunities 
which  citizens  of  the  same  state  would  be  entitled  to  under  the  like 
aroumstances.    3  Story  on  the  Const  §  1800. 

''It  means  that  the  citizens  of  all  the  states  shall  have  the  pecu- 
liar advantage  of  acquiring  and  holding  real  and  personal  property, 
and  that  such  property  shall  be  protected  and  secured  by  the  laws 
of  the  state  in  the  same  manner  as  the  property  of  the  citizens  of  the 
state  is  protected.'*    Campbell  v.  Morris,  3  H.  &  McH.  554 

The  state  has  the  exclusive  right  to  restrict  the  right  of  suffrage 
and  holding  office  to  the  citizens  of  the  state  who  have  resided 
therein  for  the  time  prescribed.  It  has  the  same  right  to  restrict 
her  merely  interior  traffic,  and  to  prescribe  the  terms  upon  which 
aon-resident  traders  shall  be  allowed  to  engage  in  that  bnsin( 

MiLLBB,  J.,  delivered  the  opinion  of  the  court 

The  appellant  was  indicted  for  that,  not  being  a  permanent 
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dent  :>f  this  state,  he  did,  on  the  4th  of  December,  1868,  sell,  by 
sample,  within  the  limits  of  Baltimore  city,  certain  goods,  wares 
and  merchandise,  described  in  the  indictment,  other  than  agricul- 
tnral  products  and  articles  manufactured  in  the  state  of  Maryland, 
without  first  obtaining  a  license  so  to  do,  contrary  to  the  provisions 
of  ike  act  of  1868,  ch.  413.  It  was  admitted  that  the  appellant, 
being  at  the  time  a  citizen  of  the  United  States,  and  a  citizen  of 
and  residing  in  the  state  of  New  Jersey,  did  commit  the  act  and 
deed  charged  in  the  indictment,  by  selling  by  sample  twelve  bridle 
fronts  and  six  leather  blinkers  for  horse  harness,  without  a  license, 
and  thereby  violated  this  act  of  the  general  assembly  of  Maryland. 
The  case  was  submitted  for  the  purpose  of  obtaining  the  opinion 
and  judgment  of  the  court  upon  the  question,  whether  this  act  is 
constitutional  and  valid.  The  court  below  adjudged  the  party 
guilty,  and  imposed  the  fine  prescribed  in  the  law,  and  from  this 
judgment  this  appeal  was  taken,  and  has  been  argued  on  notes  by 
counsel  for  the  appellant,  and  by  the  attorney-general  for  the  state. 

The  law  enacts  that  '*  no  person,  not  being  a  permanent  resident 
of  this  state,  shall  sell,  or  offer  for  sale,  or  expose  for  sale,  within  the 
limits  of  the  city  of  Baltimore,  any  goods,  wares  or  merchandise;, 
other  than  agricultural  products  and  articles  manufactured  in  the 
state  of  Maryland,  within  the  limits  of  said  city,  either  by  card^ 
sample  or  other  specimen,  or  by  written  or  printed  trade  list  or 
catalogue,  whether  such  person  be  the  maker  or  manufacturer 
thereof  or  not,  without  first  obtaining  a  license  so  to  do."  The  rata 
of  license  is  fixed  at  three  hundred  dollars,  to  run  one  year  from 
date,  and  the  penalty  for  so  selling  without  license  is,  for  each 
offense,  not  less  than  four  hundred  nor  more  than  six  hundred 
dollars.  The  same  provision,  so  far  as  applicable  to  a  case  like  this, 
is  contained  in  the  Code,  art.  56,  §§  37,  etc.,  and  has  been  the  law 
of  the  state  since  1852,  a  period  of  seventeen  years.  No  question 
has  hitherto  been  raised  as  to  the  power  of  the  legislature  to  enact 
such  a  law.  It  is  now  assailed  upon  the  ground  of  repugnancy  to 
two  provisions  of  the  constitution  of  the  United  States. 

1st  To  that  clause  of  the  eighth  section  of  the  first  article  which 
grants  to  congress  the  power  '*  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian  tribes." 

2d.  To  that  clause  of  the  second  section  of  the  fourth  article  which 
declares  that  ''the  citizens  of  each  state  shall  be  entitled  to  aU  ' 

privileges  and  immunities  of  citizens  of  the  several  states." 
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Before  examining  the  decisions  of  the  supreme  court,  which, 
upon  such  questions,  are  hinding  and  authoritative  expositions  of 
the  constitution,  and  to  which  the  courts  of  all  the  states  should 
yield  respectful  ohedience,  it  is  proper  to  ascertain  what  the  law 
before  us  is,  and  what  it  seeks  to  accomplish.  It  is  not  a  law  which, 
upon  its  face,  purports  to  levy  a  tax  by  way  of  license  to  sell,  upon 
either  foreign  or  domestic  imports,  while  remaining  in  the  hands  of 
the  importer  in  original  packages.  The  indictment  does  not  charge^ 
nor  does  the  record  show,  that  the  goods  sold  by  the  appellant  were 
goods  of  this  description.  Nor  does  the  law  purport  to  be  a  tax 
upon  the  transit  of  goods  through  the  state  for  traffic  or  commercial 
purposes.  But  it  is  a  tax  upon  a  particular  business  or  trade  carried 
on  entirely  within  the  limits  of  the  state.  Maryland,  in  common 
with  other  states,  has  subjected  to  taxation,  by  way  of  license,  and 
as  a  source  of  revenue,  every  kind  of  business  or  trading  carried  on 
within  her  limits.  With  respect  to  her  own  citizens,  her  laws  pro* 
vide  that  no  person  or  corporation  within  this  state,  other  than  the 
grower,  maker  or  manufacturer,  shall  barter  or  sell  any  goods,  wares^ 
or  merchandise,  without  first  obtaining  a  license  in  the  mode  pre- 
scribed, and  these  licenses  are  graded  according  to  the  amount  of 
merchandise  or  stock  on  hand,  held  by  each  person  at  the  principal 
season  of  sale.  There  is  nothing  in  this,  or  any  other  law  of  the 
state,  which  prohibits  or  restrains  non-resident  merchants,  manu- 
facturers or  traders,  or  their  agents,  from  bringing  their  goods 
here,  and  selling  them  in  the  same  mode  and  under  the  same  license 
as  residents  of  the  state.  A  custom,  however,  has  grown  up  in  recent 
times  with  merchants  and  manufacturers,  in  the  large  manufacturing 
and  commercial  cities  and  states,  of  traveling  or  sending  agents 
or  runners  through  other  states  and  cities,  with  samples,  cards, 
catalogues,  or  trade  lists  of  their  goods,  and  thereby  selling,  by  retail 
or  wholesale,  large  quantities  of  merchandise  located  beyond  the 
limits  of  the  states  where  they  thus  sell,  and  not  subject  to  the  local, 
state,  county  or  municipal  taxation,  as  are  like  goods  in  the  hands 
of  resident  merchants  or  traders,  to  the  great  detriment  of  the  busi- 
ness and  trade  of  the  latter.  Large  sales  are  thus  made,  and  an  ex- 
tensive and  lucrative  business  is  thus  carried  on,  and  it  is  the  object 
of  the  law  in  question  to  search  and  subject  to  taxation,  by  means  of 
a  license,  the  trade  and  business  thus  transacted  within  the  limits  of 
the  principal  city  of  this  state.  It  is,  therefore,  a  tax  upon  a  particular 
business  or  trade,  carried  on  in  a  particular  mode  within  the  limits 
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of  the  state,  by  a  particular  class  of  persons,  and  not  a  tax  npon  goods 
or  merchandise  imported  into  the  state,  either  from  foreign  countries 
or  from  other  states,  and  the  question  is  as  to  the  power  of  the  state 
to  impose  such  a  tax. 

L  In  reference  to  the  first  clause  of  the  constitution  of  the  United 
States,  above  quoted,  all  the  decisions  of  the  supreme  coart  agree  that 
it  confers  upon  congress  no  power  of  regulation  or  direct  control 
oTcr  the  internal  commerce  or  domestic  trade  of  the  states.  License 
Tax  Casesy  5  Wall.  470.  As  said  by  Mr.  Justice  McLean,  in  de- 
livering the  opinion  of  the  court  in  the  case  of  Nathan  v.  Louisiana^ 
8  How.  80,  82,  "  The  right  of  a  state  to  tax  its  own  citizens  for  the 
prosecution  of  any  particular  business  or  profession  within  the  state 
has  not  been  doubted ;  and  we  find  that  in  every  state  money  or 
exchange  brokers,  venders  of  merchandise  of  our  own  or  foreign 
manufacture,  retailers  of  ardent  spirits,  tavern  keepers,  auctioneers, 
those  who  practice  the  learned  professions,  and  every  description  of 
property  not  exempted  by  law,  are  taxed.  The  taxing  power  of  a 
state  is  one  of  its  attributes  of  sovereignity ;  and,  where  there  has  been 
no  compact  with  the  federal  government,  or  cession  of  jurisdiction 
for  the  purposes  specified  in  the  constitution,  this  power  reaches  all 
the  property  and  business  within  the  state,  which  are  not  properly 
denominated  the  means  of  the  general  government ;  and  as  laid  down 
by  this  court,  it  may  be  exercised  at  the  discretion  of  the  state."  Such 
is  the  emphatic  language  of  the  supreme  court  on  this  subject.  Nor  is 
it,  we  apprehend,  less  within  the  power  of  a  state  to  tax,  in  the  shape 
of  a  license,  any  trade,  business  or  occupation,  when  carried  on  in 
its  borders  by  those  who  are  not  permanent  residents  of  the  state, 
whether  foreigners  or  citizens  of  other  states.  Most  of  the  states 
have  exercised  such  power  in  the  enactment  of  laws  requiring 
licenses  from  hawkers  and  peddlers,  in  the  imposition  of  a  tax,  either 
direct  or  by  way  of  license,  upon  the  agents  of  foreign  insurance 
companies,  tmd  other  corporations  doing  business  within  their  limits, 
and  by  laws  similar  in  character  to  the  one  now  under  consideration. 
In  Brown  v.  Maryland,  12  Wheat.  419,  a  law  of  this  state,  which 
required  all  importers  of  foreign  articles  to  take  out  a  license  to 
sell  their  importations  in  the  original  bale  or  package,  was  held  to 
be  invalil,  because  repugnant  to  the  prohibition  upon  the  states  to 
lay  impodts  or  duties  on  imports  or  exports  without  the  consent  of 
C01  gress.  The  same  law  was  also  declared  to  be  in  violation  of  the 
dajse  giving  to  congress  the  power  to  regulate  commerce  with 
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foreign  nations,  and  among  the  seyeral  states,  but  the  court  said 
that  though  the  importer  could  not  be  required  to  have  a  license  for 
selling  a  package  of  dry  goods  in  the  form  in  which  it  was  imported, 
yet  this  state  of  things  is  changed  if  he  sells  them  or  otherwise 
mixes  them  with  the  general  property  of  the  state,  by  breaking  up 
his  packages,  or  traveling  with  them  as  an  intinerant  peddler.  This 
decision,  as  explained  by  G.  J.  Tansy,  in  the  License  Oases,  6  How* 
575,  draws  the  line  between  foreign  commerce,  which  is  subject  to 
the  regulation  of  congress,  and  the  internal  or  domestic  commerce 
of  a  stete,  oyer  which  congress  can  exercise  no  control,  and  which 
belongs  to  the  states ;  and  the  same  yiew  appears  to  haye  been  taken 
by  G.  J.  Ghase,  in  Pervear  y.  OommonweaUhf  5  Wall.  475.  It 
would  be  a  strained  construction  of  the  power  to  regulate  commerce 
*^  among  the  several  states,"  to  hold  that  it  confers  upon  congress  the 
power  to  authorize  the  citizens  of  one  state  to  travel  through  another 
and  sell  their  goods,  either  carried  with  them  or  by  sample,  without 
license,  while  the  citizens  of  the  state  where  they  thus  travel  and 
trade  can  be  rightfully  subjected  to  a  state  tax  on  their  goods,  and 
a  state  license  to  sell  them.  But,  whether  the  clause  in  question 
confers  such  powers  or  not,  it  is  suflScient  that  it  has  never  been 
exercised  by  congress,  and,  therefore,  state  laws  and  state  regulations 
on  the  subject  are  valid ;  for  the  mere  grant  of  such  power  to  con- 
gress, so  far  as  it  relates  to  a  case  like  the  present,  is  not  of  itself  a 
prohibition  to  the  states,  so  as  to  render  all  state  laws  on  the  subject 
null  and  void.  This  point,  notwithstanding  the  difference  of  opinion 
thereon  at  one  time  existing  among  the  judges  of  the  supreme 
court,  and  most  conspicuously  manifested  in  the  Passenger  Cases^ 
7  How.  283,  was  settled  by  the  decisions  in  Cooley  v.  The  Board  of 
Wardens,  etc,  12  How.  299,  and  in  Orandall  v.  Staie  of  Nevada,  6 
Wall.  35.  No  such  effect  can  be  given  to  the  recent  legislation 
of  congress  imposing  burdens,  by  way  of  license  fees  or  taxes,  on  va* 
rious  occupations,  with  a  view  of  raising  revenue.  It  has  been  de« 
oided  that  these  laws  imposed  a  license  fee  only  as  a  species  of  tax- 
ation, without  payment  of  which  the  business  could  not  be  lawfully 
carried  on,  but  which,  nevertheless,  did  not  propose  to  make  any  busi- 
ness lawful  which  was  not  lawful  before,  or  to  relieve  it  from  any 
burdens  or  restrictions  imposed  by  state  legislation.  License  Tax 
Cases,  5  WalL  462 ;  Pervear  v.  Commonwealih,  id.  475 ;  OommontaeaUh 
V.  ffolbrook,  1 0  Allen,  200.  The  law  befor^  us  being  such  as  we  have 
mdicated,  a  tax  byway  of  license  upon  a  particular  trade  or  business 
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carried  on  entirely  within  the  limits  of  the  state,  by  persons  not  per- 
manent residents  of  the  state,  we  are  clearly  of  opinion  it  is  not 
invalid  or  unconstitutional  by  reason  of  this  clause  of  the  constitu- 
tion of  the  United  States. 

2.  Is  it  repugnant  to  the  clause  entitling  the  citizens  of  each 
state  to  all  privileges  and  immunities  of  citizens  of  the  several  states  P 

Before  adverting  to  the  decisions  upon  this  clause,  it  is  proper,  in 
this  connection,  to  notice  the  argument  that  the  law  discriminates, 
«nd  imposes  a  higher  rate  of  taxation  upon  manufactures  of  other 
states,  and  goods  located  beyond  the  limits  of  Maryland,  and  upon 
those  who  sell  them,  than  is  imposed  on  similar  goods  located  in 
Maryland,  and  sold  here  by  resident  traders.  It  is  to  be  observed 
that  no  direct  state  tax  can  reach  goods  outside  of  the  limits  of  the 
state ;  but  if  we  assume  the  effect  of  the  law  is  to  make  discrimina- 
tion in  favor  of  the  resident  trader,  and  to  protect  the  manufactur- 
ing and  business  welfare  of  the  state,  we  know  of  no  decision,  of 
either  state  or  federal  courts,  which  would  authorize  us  to  pronounce 
it  unconstitutional  and  void  for  that  reason.  In  Brown  v.  Mary- 
land, G.  J.  Mabshall  expressly  declined  to  give  an  opinion  as  to 
the  validity  of  a  law  imposing  a  tax  discriminating  between  foreign 
and  domestic  articles,  and  he  said  this  with  reference  to  importa- 
tions firom  a  sister  state.  In  the  License  Cases,  5  How.  504,  the 
laws  of  several  states  imposing  taxes,  licenses  and  restrictions  upon 
the  sale  of  spirituous  liquors  were  sustained  as  constitutional  and 
valid,  and  we  do  not  perceive  why  the  reasoning  of  the  judges,  who 
upheld  the  validity  of  restrictions  thus  imposed  by  state  legislation, 
may  not  apply  with  equal  force  to  other  cases.  A  trade  in  other 
articles  may  be  carried  on  in  the  limits  of  a  state  in  such  mode  and 
by  such  means,  by  persons  not  its  permanent  residents,  as  to  pros- 
trate the  commercial  and  manufacturing  interests  and  business 
energies  of  its  citizens,  impede  the  growth  of  its  cities,  and  be 
highly  detrimental  to  the  general  welfare  and  prosperity  of  its 
people ;  and,  if  so,  may  not  restrictions  and  discriminating  taxa- 
tion, if  not  amounting  to  actual  prohibition,  be  legitimately 
imposed  upon  it  by  state  authority  ?  Indeed,  Mr.  Justice  McLean, 
in  illustrating  his  views  in  these  cases,  makes  the  pertinent  remark : 
''A  state  cannot,  with  a  view  to  encourage  its  local  manufactures^ 
prohibit  the  use  of  foreign  articles,  or  impose  such  a  regulation  as 
shall  in  effect  ^be  a  prohibition.  But  it  may  tax  such  property  as  it 
laxes  other  similar  articles  in  the  state,  either  specifically  or  in  the 
Vol.  I.- 
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form  of  a  license  to  sell.  A  license  may  he  required  to  sell  foreign 
articles^  when  those  of  a  domestic  m^anufacture  are  sold  without  one.^ 
Discriminations  to  this  extent  are  made  in  the  license  laws  of  almost 
eyery  state.  In  the  case  of  Tlie  People  y*71iurber,  13  111.  544,  where 
a  law  imposing  a  tax  of  three  per  cent  on  premiums  charged  by 
agents  of  foreign  insurance  companies  was  assailed,  the  court  held 
it  not  to  be  a  tax  on  property,  but  a  burden  imposed  on  the  agent 
for  the  right  of  exercising  a  franchise  or  privilege  within  the  state, 
which  the  legislature  would  have  the  right  to  withhold  or  inhibit 
altogether.  "  It  would  be  strange,'*  says  the  court,  "  if  the  legisla^ 
ture  had  not  the  power  to  prescribe  the  terms  upon  which  foreign 
corporations  should  be  permitted  to  come  into  this  state  and  carry 
on  their  business,  or  even  to  prohibit  them  altogether.**  And  in 
B.  M.  Charlton,  26,  it  was  decided  by  Judge  Berrien,  in  1816,  that 
a  law  imposing  a  tax  of  fifty  cents  on  the  hundred  dollars  on  all 
goods,  wares  and  merchandise,  not  the  produce  of  the  state,  which 
shall  be  sold  on  commission  in  the  city  of  Savannah  by  any  person 
residing  in  its  limits,  was  a  legitimate  exercise  of  power  by  the  state, 
as  a  regulation  of  its  own  internal  trade  and  commerce. 

But,  without  pursuing  this  series  of  decisions  further,  let  us  see 
if  there  is  any  thing  in  the  clause  as  to  '^  privileges  and  immunities,'' 
which  is  contravened  by  the  act  before  us.  The  supreme  court  have 
declined  to  give  a  general  construction  to  this  clause.  In  Conner  v. 
Elliotty  18  How.  693,  they  said:  "We  do  not  deem  it  needful  to 
attempt  to  define  the  meaning  of  the  word  privileges  in  this  clause 
of  the  constitution.  It  is  safer  and  more  in  accordance  with  the 
duty  of  judicial  tribunals  to  leave  its  meaning  to  be  determined  in 
each  case,  upon  a  view  of  the  particular  rights  asserted  and  denied 
therein.  And  especially  is  this  true,  when  we  are  dealing  with  so 
broad  a  promsion^  involving  matters  not  only  of  great  delicacy  and 
importance,  but  which  are  of  such  a  character  that  any  merely 
abstract  definition  could  scarcely  be  correct,  and  a  failure  to  make 
it  so  would  certainly  produce  mischief.*'  A  partial  construction  was 
given  by  this  court  in  Campbell  v.  Morris^  3  H.  &  McH.  554,  to 
the  effect  that  "  it  means  that  the  citizens  of  all  the  states  shall  have 
the  peculiar  advantage  of  acquiring  and  holding  real  as  well  as  per- 
sonal property,  and  that  such  property  shall  be  protected  and  secured 
by  the  laws  of  the  state,  in  the  same  manner  as  the  property  of  the 
citizen  of  the  state  is  protected.  It  means  such  property  shall  not 
be  liable  to  any  taxes  or  burdens  which  the  property  of  the  oitiiei 
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18  not  subjected  to.  It  may  also  mean  that,  as  creditors,  they  shall 
be  on  the  same  footing  with  the  state  creditor  in  the  payment  of  the 
debts  of  a  deceased  debtor.  It  secures  and  protects  personiu  rights." 
In  the  enumeration  made  by  Judge  Washington,  in  Corfield  ^,  ^or^ 
yell,  4  Wash.  C.  C.  381,  are  included  "the  right  of  a  citizen  of  one 
state  to  pass  through  or  reside  in  any  other  state,  for  the  purpose 
of  trade,  agriculture,  professional  pursuits,  or  otherwise ;  to  claim 
the  benefit  of  the  writ  of  habeas  corpus  ;  to  institute  and  maintain 
actions  of  any  kind  in  the  courts  of  the  state ;  to  take,  hold  and  dis- 
jjose  of  property,  either  real  or  personal ;  and  an  exemption  from 
higher  taxes  or  impositions  than  are  paid  by  the  other  citizens  of  the 
state."  And  in  Crandall  v.  Tfie  State,  10  Conn.  344,  C.  J.  Daggett 
held,  that  should  a  citizen  of  Connecticut  purchase  a  farm  in  Mas- 
sachusetts, and  the  legislature  of  Massachusetts  tax  the  owner  of 
that  farm  four  times  as  much  as  they  would  tax  a  citizen  of  Massa- 
chusetts, because  the  one  resided  in  Connecticut  and  the  other  in 
Massachusetts,  or  should  a  law  be  passed  by  either  of  those  states 
that  no  citizen  of  the  other  should  reside  or  trade  in  its  limits,  such 
laws  would  be  unconstitutional  as  violatire  of  this  clause  in  the  con- 
stitution of  the  United  States. 

These  decisions  certainly  show  that  the  provision  is  effective  to 
prevent  the  property,  real  or  personal,  owned  by  a  non-resident, 
and  located  in  the  state,  from  being  subjected  to  any  higher  rate  J 
state  taxation  than  similar  property  of  resident  owners,  but,  in  our 
judgment,  they  do  not  cover  the  present  case.  The  law  before  ua 
is  not  a  tax  upon  either  person  or  property,  but  on  a  particular 
trade  or  btcsiness  carried  on  in  the  state,  and  cannot,  in  our  opinion, 
be  regarded  as  imposing  a  higher  rate  of  taxation  upon  non-residents 
than  upon  citizens,  either  in  respect  to  person  or  property.  Nor  do 
we  perceive  it  to  be  in  any  other  respect  unjust,  unfair  or  discrimi- 
nating in  operation  and  effect.  We  have  shown  that  the  state  ha^ 
power  to  impose  a  license  tax  on  all  trade  or  business  carried  on 
in  its  borders,  whether  by  its  own  citizens  or  those  of  other  states. 
The  resident  owner  or  trader  is  required  to  take  out  a  license  to 
carry  on  his  business  or  trade,  and  his  property  and  goods  here 
situated  are  also  subject  to  state,  county  and  city  taxation.  There 
IS  nothing  upon  the  face  of  the  law,  or  in  this  record,  to  show  that 
the  non-resident  trader,  doing  the  business  thus  taxed,  is  thereby 
subjected  to  heavier  taxation  than  the  resident  merchant  carrying 
on  the  like  retail  or  wholesale  business.    It  certainly  cannot  be  said 
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to  be  an  immunity  or  privilege  secured  by  this  clause  of  the  consti- 
tution, that  a  non-resident  merchant  or  trader  shall  be  permitted  to 
•come  into  a  state,  and  trade  or  do  business  therein,  and  pay  neither 
a  license  tax  on  his  trade  nor  a  tax  on  his  property,  while  the 
tfesident  merchant  must  pay  both ;  to  have  all  the  advantages  of  a 
resident  trader  and  escape  all  taxation  to  which  the  latter  is  sub- 
jected. The  law  does  not  prevent  his  bringing  his  goods  here,  and 
eelling  them  in  the  same  mode,  and  subject  to  the  same  tax,  as  that 
imposed  on  all  the  citizens  of  the  state,  but  simply  provides  that 
if  he  keeps  his  goods  elsewhere,  and  seeks  to  carry  on  the  business 
of  selling  them  here,  by  card  or  sample,  he  shall  pay  a  certain  tax, 
by  way  of  license,  for  so  doing,  and  there  is  nothing  to  show,  and 
nothing  in  our  license  laws  from  which  it  can  be  inferred,  that  the 
rate  of  license  thus  required  exceeds  in  amount  the  taxes  to  which 
the  resident  trader  is  subjected. 

We  do  not,  however,  rest  our  decision  altogether  upon  this  ground, 
for  we  are  further  of  opinion  that,  even  if  this  law  is  to  be  regarded 
as  restrictive  and  discriminating  in  its  character  and  design,  it  still 
simply  imposes  a  tax  on  a  particular  business  carried  on  in  a  par- 
ticular mode  within  the  limits  of  the  state,  which  it  is  perfectly 
competent  for  the  legislature  to  regulate  and  restrain,  and  in  so 
doing  has  violated  neither  of  the  clauses  of  the  constitution  of  the 
United  States  to  which  reference  has  been  made.    The  judgment 

is  accordingly  affirmed. 

Judgment  affirmed. 


Bakk  of  Oommeboe,  appellant,  v.  Owens. 

(fi  Md.  no.) 

Ikwer  in  mortgage  estate.^ 

V^ere  the  wife  unites  with  the  husband  in  a  mortgage  of  real  estate  belonging 
to  him,  and  the  property  is  sold  under  a  decree  of  foreclosure,  she  is  entitled 
to  dower  in  the  surplus  only  after  the  payment  of  the  mortgage. 

Where  the  purchaser  of  the  equity  of  redemption  redeems  the  property,  the 
widow  is  only  entitled  to  dower  by  contributing  her  proportion  of  the  morl- 
gage  debt 

Appeal  from  the  superior  court  of  Baltimore  city. 

One  Dr.  Owens,  with  the  concurrence  of  his  wife,  the  appellee^ 

^  In  ICaryland,  the  widow  takea  for  life  one-third  of  all  the  hmdi  of  which  the  hatband 
edMd during coverton.    Doraey's  Iaw««  toI.  L,  p.  701,  S 10;  Md.  Code,  art  4fi,  S &•  —  Rb^- 


AP&IL  TEBM,  1869.  61 

Bank  of  Commeroe  y.  Owena. 

executed  two  mortgages  upon  certain  lands  belonging  to  him  in 
1863.  In  1866y  the  appellant,  haying  recoyered  judgment  against 
Dr.  Owens  for  a  debt,  issued  an  attachment  thereupon,  which  waa 
on  the  1st  of  February  leyied  on  the  mortgaged  lands.  On  th''  12tb 
of  the  same  month,  Dr.  Owens,  without  his  wife's  concurrence^ 
made  a  deed  of  trust  for  the  benefit  of  his  creditors.  Under  the 
proyisions  of  this  deed,  the  lands,  consisting  of  two  farms,  were- 
■old.  One  fScurm  was  purchased  by  the  appellee,  and  the  appellant 
subsequently  became  the  purchaser  of  the  other.  The  lands  sold 
for  more  than  the  amount  of  the  mortgages,  neither  of  which  were 
then  due,  leaying  a  surplus  to  be  applied  in  the  attachment  Dr.. 
Owens  haying  died,  the  appellee  filed  a  petition  claiming  dower  out 
of  the  whole  proceeds  of  the  sale  of  both  farms,  which  was  allowed^ 
notwithstanding  the  objection  of  the  appellant. 

JET.  U.  Kennard  and  3.  Teachle  Wattis,  for  appellant 

Wm,  C.  Schley  and  Wm.  Schley ,  for  appellee. 

BoBiKBOK,  J.,  deliyered  the  opinion  of  the  court 

Two  questions  arise  upon  this  appeal:  First,  is  the  appellee 
entitled  to  dower  P  and,  secondly,  if  so,  is  she  dowable  in  the  whole 
proceeds  arising  from  the  sale  of  the  mortgaged  premises,  or  in  flir 
surplus  only,  after  the  payment  of  the  mortgage  debts  ? 

On  the  part  of  the  appellant,  it  is  insisted  that,  by  the  execution^ 
of  the  mortgages,  she  parted  with  her  inchoate  right  of  dower  in 
the  legal  estate,  and  that,  by  the  subsequent  assignment  of  the  hus-^ 
band  under  the  deed  of  trust,  her  dower  was  barred  in  the  equitable 
estate.  In  other  words,  it  is  held,  that  the  wife  is  not  entitled  to* 
dower  in  an  equitable  estate  under  the  proyisions  of  section  5  of 
article  45  of  the  Code,  unless  it  is  held  by  the  husband  at  the  time 
of  his  death. 

We  do  not  understand,  howeyer,  the  cases  of  Hopkins  ei  oLy* 
Fretf,  2  Oill,  363,  and  MiUer  y.  Stump,  3  id.  310,  to  go  to  thie 
extent 

In  the  former,  it  was  decided  that  the  widow  was  not  entitled,, 
because  the  husband  parted  with  the  equitable  estate  prior  to  the 
passage  of  the  act  of  1818,  ch.  193,  under  which  she  claimed. 

And,  in  MiUer  y.  Stumpy  although  it  was  held  that  she  could  ict 
reeoyer  it  as  against  the  purchaser,  yet  the  court  said :  "  It  may  be 
tskod  whether  she  cannot  claim,  in  lieu  of  the  one-third  of  the  land,. 
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a  portion  of  the  Burplus.  In  some  cases,  it  may  be  argned  that  the 
widow  is  entitled  to  a  portion  of  the  surplus.  It  is  not  necessary, 
however,  upon  this  appeal,  to  inquire  if  such  be  the  law  of  this  case. 
If,  indeed,  she  be  entitled  to  receive  any  thing,  she  is  not  to  receive 
it  of  the  purchaser." 

Here  is  a  very  strong  intimation  that  the  widow  may  be  entitled 
to  dower  in  the  surplus.  Certainly,  it  cannot  be  said  that  the  court 
decided  that  she  was  neither  entitled  to  dower  in  the  land  nor  in 
the  surplus.    The  latter  was  left  as  an  open  question. 

But,  in  this  case,  it  must  be  remembered,  the  husband  was  seized 
of  >  a  legal  title,  upon  which  the  wife's  inchoate  right  of  dower 
attached  by  the  common  law.  And  can  it  be  said  that,  pledging 
this  right  to  secure  her  husband's  indebtedness,  she  thereby  puts  it 
in  his  power,  or  that  of  his  creditor,  to  defeat  it  altogether  ?  To 
this  view  we  cannot  yield  our  assent.  The  husband  may  assign  the 
equity  of  redemption,  but  no  act  of  his  could  deprive  the  widow 
of  the  right  to  redeem  to  which  she  is  entitled  under  the  com- 
mon law. 

Moreover,  in  this  case,  it  cannot  be  held  that  the  husband  parted 
•^ith  the  equitable  estate,  within  the  supposed  meaning  of  the  courts 
in  MiUer  v.  Stump.  There  was  no  sale  here  by  him  for  a  money 
consideration,  but  the  assignment  was  made  to  trustees,  in  order 
that  they  might  sell  and  apply  the  proceeds  toward  the  extinguish- 
ment of  the  very  mortgages  in  favor  of  which  the  wife  had  pledged 
her  dower  right.  It  was,  in  fact,  but  a  conversion  of  the  equity 
of  redemption  into  money,  for  the  benefit  of  creditors. 

Now,  would  it  not  be  a  construction  equally  strange  and  unjnst 
to  say  that  the  widow  is  not  entitled  to  dower  in  the  legal  estate 
because  she  parted  with  it  by  joining  her  husband  in  the  execution 
of  the  mortgages?  nor  can  she  claim  it  in  the  equitable  estate, 
because  that  was  conveyed  by  the  husband  to  trustees  to  sell,  and 
apply  the  proceeds  to  the  extinguishment  of  the  mortgages.  So,  that 
between  the  two,  the  dower  is  altogether  defeated. 

It  will  be  observed  that  we  have  treated  the  mortgagee  as  holding 
the  legal  title ;  for  such  we  understand  to  be  his  estate  by  the  com- 
mon law. 

In  the  case  of  the  Oeorge^a  Creek  Coal  and  Iron  C&s  Lessee  v.  Dei* 
mold,  1  Md.  225,  where  there  was  a  mortgage  with  a  covenant  that 
the  mortgagor  should  remain  in  possession  and  receive  the  rents 
and  profits  until  forfeiture,  it  was  held  that  such  a  covenant  operated 
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a  re-demise,  and  that,  until  the  breach,  the  mortgagee  could  not 
maintain  ejectment  against  the  mortgagor,  because  to  sustain  such 
An  action  he  must  not  only  hare  the  legal  title,  but  the  right  of 
possession. 

There  is  nothing  in  the  decision  of  this  case  that  conflicts  with 
the  relations  of  the  mortgagor  and  mortgagee  as  they  existed  at 
common  law. 

It  is  our  opinion,  therefore,  in  this  case,  that  the  assignment  by 
the  husband  under  the  deed  of  trust  does  not  defeat  the  appellee's 
right  of  dower. 

If  this  be  so,  then  in  what  is  she  to  be  endowed  ? — the  whole  pro- 
<3eeds  of  the  sale,  or  the  surplus  only? 

We  have  not  been  able  to  find  any  decision  in  England  upon  this 
question,  and,  in  fact,  it  was  not  until  the  statute  of  3  and  4  William 
lY,  ch.  105.  that  the  wife  was  entitled  to  dower  in  an  equitable  estate. 

In  this  country,  however,  where  the  dower  right  in  the  equity  of 
redemption  is  established  by  judicial  decision,  or  conferred  by  statu- 
tory provision,  we  find  a  number  of  cases  directly  bearing  upon  tlie 
point 

Without  extending  this  opinion  by  an  examination  of  all  the 
authorities,  we  jbhink  it  may  be  said  that  they  fully  establish  this 
general  principle,  that  where  the  wife  unites  with  the  husband  in  a 
mortgage  of  real  estate  belonging  to  him,  and  the  property  is  sold 
under  a  decree  of  foreclosure,  she  is  entitled  to  dower  iu  the  surplus 
only  after  the  payment  of  the  mortgage. 

In  support  of  this  we  refer  to  Smith  v.  Jackson,  2  Edw.  Ch.  28 ; 
Titus  V.  Neilson,  5  Johns.  Oh.  452;  Tabele  v.  Tabele,  1  id.  45; 
Jennison  v.  ffapgood,  14  Pick.  345 ;  Hartshorne  v.  ffartshorne,  1 
Green's  Ch.  349 ;  Hinchman  v.  Stiles,  1  Stock.  Oh.  349 ;  Harrow  v. 
Johnson,  3  Met  578 ;  Hawley  v.  Bradford,  9  Paige,  201 ;  Vartie  v. 
Underwood,  18  Barb.  561 ;  and  Mantz  v.  Buchanan,  1  Md.  Ch. 
Dec.  206. 

We  think,  also,  the  rule  is  well  settled,  that  where  the  purchaser 
of  the  equity  of  redemption  redeems  the  property,  the  widow  is  only- 
entitled  to  dower  by  contributing  her  proportion  of  the  mortgage  debt 
In  1  Scribner  on  Dower,  508,  it  is  thus  stated :  ^^  The  rule  exacting 
eontribution  from  the  widow,  where  a  person  deriving  title  through 
the  husband  has  redeemed  th<)  lands  from  a  mortgage  binding  upon 
her  interest,  as  a  condition  upon  which  she  will  be  let  into  dower 
is  fully  established  in  numerous  decisions  in  this  country.'' 
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In  Swains  y.  Penne,  5  Johns.  Gh.  482,  the  chancellor  said :  '^  The 
plaintiff  was  a  party  to  the  mortgage  to  Dnnn,  and  her  claim  to 
dower  was  only  in  the  equity  of  redemption,  or  the  interest  which 
her  husband  had  remaining  in  the  land  after  satisfaction  of  the  mort-^ 
gage.  The  redemption  was  for  her  benefit  so  far  as  respected  her 
dower.  To  allow  her  dower  in  the  land  without  contribution,  would 
be  to  giye  her  the  same  right  that  she  would  haye  been  entitled  to  if 
there  had  been  no  mortgage,  or  as  if  she  had  not  duly  joined  in  it.*^ 

In  this  case,  the  husband  conyeyed  to  the  trustees  the  equity  of 
redemption,  and  under  the  terms  of  the  deed  they  could  sell  nothing- 
more.  The  purchaser  took  it  subject  to  the  liens  and  incumbrancer 
then  existing — ^the  mortgagees' — ^the  lien  of  the  appellee,  a  judgment 
creditor,  and  the  claim  of  the  widow  to  dower,  whateyer  it  might  be. 
If  the  purchaser  redeemed  the  mortgages,  or  if  they  are  redeemed  hj 
the  trustees  out  of  the  proceeds  of  the  sale,  is  it  not  too  clear  for 
argument  that  the  widow  could  only  be  let  into  dower  as  against  him 
by  contributing  her  proportion  of  the  mortgage  debt  ?  If  waiying  her 
dower  in  the  land,  she  consents  to  look  to  the  proceeds  of  sale,  how 
does  it  change  the  aspect  of  the  case  ?  The  equity  of  ledemptionr 
being  the  only  interest  which  the  trustees  could  sell,  that  interest  is 
represented  by  the  surplus  after  the  payment  of  the  mortgages.  In 
that  only  can  she  be  entitled  to  dower  as  against  the  creditors  of  the 
husband. 

But  it  was  urged  that  the  wife  haying  pledged  her  separate  estate 
for  the  debts  of  her  husband,  she  is  entitled  to  the  ordinary  rights 
and  priyileges  of  a  surety.  This  we  admit  is  the  established  law  of 
this  state.  Johns,  y.  Rsardon  and  ioifsj  11  Md.  465.  But  is  the  in- 
choate right  of  dower  recognized  in  the  law  as  'Hhe  separate  estate 
of  the  wife  ?  "  It  certainly  does  not  come  by  settlement,  or  gift»  or 
deyise,  or  in  course  of  distribution. 

It  is  recognized  as  a  right  of  an  appreciable  interest  and  it  is  not 
liable  for  the  debts  of  the  husband ;  yet  it  is  an  interest  purely  con- 
tingent ;  the  enjoyment  of  which  depends  on  her  suryiying  the 
husband. 

In  ffawlsy  y.  Bradford,  9  Paige,  201,  this  precise  point  arose  in  a 
case  where  the  wife  had  united  with  her  husband  in  a  mortgage. 
The  chancellor  said:  '^I  am  not  aware  of  any  decision,  howeyer,  in 
which  the  principle  of  suretyship  has  been  applied  to  a  case  like  the 
present  And  the  two  cases  which  came  before  my  learned  pre- 
decessor. Chancellor  Kent,  were  disposed  of  upon  the  supposition 
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tiiat  ihe  wife,  who  had  joined  the  husband  in  a  mortgage  of  his  es- 
tate, was  not  entitled  to  have  such  mortgage  satisfied  out  of  the 
husband's  interest  exclusiyely,  so  as  to  give  her  the  full  benefit  of 
her  dower  in  the  whole  premises,  and  not  in  the  equity  of  redemption. 
The  master  was,  therefore,  right  in  supposing  that  Mrs.  Bradford  was 
not  entitled  to  be  endowed  of  the  whole  proceeds  of  the  mortgaged 
premises,  but  only  of  the  surplus  which  remained  after  paying  the 
mortgage  debt  and  the  costs  of  foreclosure." 

In  Hinchman  v.  Stiles^  1  Stock.  Oh.  454,  the  chancellor  said:  ^'11 
is  now  insisted  that  the  widow  is  entitled  to  the  whole  of  the  five 
hundred  and  fifteen  dollars  and  seyenty-four  cents.  This  cannot  be 
so.  She  is  entitled  to  nothing  more  than  her  dower  in  the  equity 
of  redemption.  This  sum  represents  that  equity  of  redemption.  She 
is  entitled  to  interest  on  the  third  of  it,  and  no  more." 

And  in  Variie  y.  Underwood,  18  Barb.  661,  where  the  wife  had  mort- 
gaged her  separate  estate,  and  also  united  with  her  husband  in  a  mort- 
gage of  property  belonging  to  him,  it  was  held  that  she  was  entitled  to 
be  substituted  to  the  rights  of  a  surety  only  as  to  the  separate  property, 
and  as  to  the  proceeds  arising  from  the  sale  of  the  husband's 
property  she  was  entitled  to  dower  in  the  surplus  only,  after  the  extin* 
gaishment  of  the  mortgage. 

We  are  of  opinion,  therefore,  in  this  case,  that  the  appellee  cannot 
be  substituted  to  the  rights  of  a  surety,  and,  as  against  the  creditors 
of  the  husband,  she  is  entitled  to  dower  only  in  the  surplus  after  the 
mortgages  are  paid. 

We  are  aware  that  the  dower  right  is  highly  &yoied  in  law,  and 
we  haye  been  anxious  to  affirm  this  decree,  but  a  carefhl  examination 
of  the  authorities  obliges  us  to  say  that,  in  our  opinion,  it  is  erroneous 
and  must  be  reyersed. 

D$cn0  reversed,  'nd  cause  remanded. 
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OmzBKS'  Bake  of  Baltdicbb,  appellant,  y.  Qrafflust  it  A 

(SlMd.lHn. ) 
Utage — money  paid  under  mittakd  (fffac^ 

To  permit  iisage  to  goyem  and  modify  the  law  in  relation  to  the  dealiDgi  of 
partiea,  it  must  be  uniform,  certain  and  sufficiently  notorious  to  warrant  the 
legal  presumption  that  the  parties  contracted  with  reference  to  it 

Where  money  is  paid  by  a  party  under  the  belief  that  facts  are  difiTerent  from 
what  they  actually  are,  and  the  party  is  not  in  truth  bound  to  pay  the  money, 
he  is  entitled  to  have  the  same  refunded  if  duly  diligent  in  giving  notice  of 
the  mistakei 

Appeal  from  the  superior  court  of  Baltimore  city. 

The  tAcU  are  sufficiently  set  forth  in  the  opinion. 

Robert  D.  Morrison  and  /•  Nevitt  Steele,  for  appellant. 

M,  R.  Walter  and  S.  TeakU  WaUis,  for  appellee. 

SxBWABTy  J.,  delivered  the  opinion  of  the  court 

Orafflin  &  Son,  the  plaintiffs  below,  held  the  draft  of  J.  P.  McQuil- 
len  on  John  Currier,  Jr.,  of  Newburyport,  Massachusetts,  bearing 
date  May  dlst,  1867,  and  payable  ninety  days  after  date,  at  the  Shaw- 
mut  Bank,  Boston,  to  their  order,  which  was  indorsed  by  them,  and 
discounted  for  them  by  the  Citizens'  National  Bank  of  Baltimore^ 
the  defendant  below. 

Before  its  maturity  it  was  presented  for  acceptance,  and  not  being 
accepted  was  protested  for  non-acceptance. 

When  the  draft  matured  it  was  protested  for  non-payment 

The  bank  informed  the  Orafflins  on  the  4th  of  September,  after 
the  maturity  of  the  draft,  that  it  had  not  been  paid,  and  requested 
them  to  make  it  good,  which  was  done  by  a  deposit  of  funds  for 
that  purpose.  On  the  next  day  the  bank  sent  down  the  draft,  with 
the  protests,  for  non-acceptance  and  non-payment,  and  the  Orafflins 
gave  their  check  on  the  bank  for  the  amount 

These  adyances  of  money  were  made  by  the  Orafflins,  as  alleged  by 
them,  in  utter  ignorance  that  the  draft,  before  its  maturity,  had  been 
protested  in  July  for  non-accceptance,  of  which  fact  they  had  not 
been  informed. 

So  soon  as  they  ascertained  such  had  been  the  case,  thev  promptly 
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infonned  the  bank  that  they  had  advanced  the  money  to  make  good 
the  draft  in  ignorance  of  the  fSacts,  and  demanded  the  retnm  of  the 
money  they  had  so  paid.    The  bank  reftised  to  return  the  money. 

This  action  was  brought  to  recover  back  the  money  paid  under 
6uch  circumstances,  and  the  verdict  and  judgment  being  against  the 
bank  it  has  brought  up  this  appeal. 

Exceptions  were  taken  by  both  parties  to  the  rulings  of  the  court 

The  plaintiffs  below  excepted  to  the  refusal  of  the  court  to  grant 
their  first  and  second  prayers  and  to  the  court's  instruction  on  the  sub- 
ject of  usage.  The  defendant  excepted  to  the  refusal  of  the  court  to 
grant  its  five  prayers  and  to  the  second  instruction  given  by  the  court. 

The  first  prayer  of  the  plaintiffs  below  was  properly  refused,  because 
it  asserted  that  the  fact  of  the  ignorance  of  the  plaintiffs  of  the  non- 
acceptance  and  protest  of  the  draft  in  question  was  sufficient  to  entitle 
them  to  recover. 

Upon  the  non-acceptance  and  protest  of  the  draft  in  July,  when 
it  was  presented  before  its  maturity,  if  due  notice  of  the  &ct  had 
oeen  placed  in  the  post-office,  addressed  to  them,  such  notice  would 
nave  been  sufficient. 

Whether  the  plaintiffs  actually  received  the  same  or  not  was 
mimaterial,  because  the  holder  of  the  draft  would  have  discharged 
tts  duty  by  giving  notice  in  the  manner  aforesaid. 

The  second  prayer  of  the  plaintiffs  was  properly  rejected. 

Because  the  plaintiffs  had  been  constant  customers  of  the  bank, 
which  had  discounted  for  them  many  like  drafts,  and  immediately 
sent  them  on  for  acceptance,  when  the  law  did  not  require  it,  was 
no  just  reason  to  compel  the  bank,  at  the  risk  of  being  held  liable 
for  negligence,  to  pursue  a  similar  course  in  the  future. 

The  concession  of  such  a  favor,  although  repeated  in  sundry 
instances,  ought  not  to  be  construed  to  operate  as  imposing  upon 
the  bank  the  imperative  duty  of  its  constant  repetition,  and  as  con- 
ferring upon  the  plaintifEs  the  absolute  right  to  demand  and  insist 
npon  its  continuance.  However  much  the  plaintiffs  might  be  dis- 
appointed in  their  expectations  upon  the  subject,  the  legal  relatione 
of  the  parties  were  not  changed  thereby. 

If  such  transactions  between  parties  could  be  interpreted  as 
4)hanging  or  modifying  the  well-established  rules  of  law,  the  neces- 
sary effect  of  such  a  theory  would  be  to  make  the  business  habits  of 
the  parties,  however  unreasonable  or  preposterous,  the  standard  to 
govern  their  contracts  in  the  place  of  the  provisions  of  the  law. 
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Under  such  a  state  of  things  questions  might  constantly  arise  as 
to  the  number  of  the  repeated  acts  between  the  parties  necessary 
aiid  competent  to  establish  nsagb  sufficient  to  waive  or  suspend  the 
uniform  rules  of  law  otherwise  applicable  to  their  dealings. 

Courts  of  justice,  in  place  of  expounding  the  law,  would  be  oon* 
inually  occupied  and  i>erplexed  in  the  ascertainment  of  the  apodal 
aw  the  parties  had  adopted  to  be  applied  to  their  transactions. 

Is  it  not  infinitely  better  that  the  law  should  be  established  and 
recognized  as  the  guide,  and  haye  its  uniform  application,  and  that 
parties  in  their  diyersified  dealings  should  be  regulated  and  goyemed 
by  its  wise  and  exact  operation  ? 

The  defendant's  first  and  third  prayera  were  properly  rejected, 
because  they  asserted  that  no  evidence  had  been  given  of  the  want 
of  due  notice  to  the  plainti£Es  of  the  protest  of  the  draft  for  non- 
acceptance. 

Evidence  had  gone  to  the  jury  tending  to  show  that  notice  of  that 
foot  had  not  been  given  to  the  plaintiffs. 

There  is  no  cause  of  reversal  as  to  the  refusal  of  defendant's  second 
prayer,  because  it  had  substantially  the  benefit  of  the  law  claimed 
by  that  prayer,  in  the  court's  instruction  to  the  jury. 

The  defendant's  fourth  and  fifth  prayers  were  correctly  reftised. 

If  the  juiy  were  satisfied  firom  the  evidence  that  the  plainti£Es  paid 
the  money  to  redeem  the  dishonored  draft,  under  the  circumstances 
described  in  the  testimony,  through  inadvertence,  mistake,  or  in 
ignorance  of  the  foots  in  the  case,  but  about  which  they  might  have 
better  informed  themselves  by  an  inspection  of  the  papers  left  with 
them  by  the  defendant,  still,  the  plaintiffs  are  not  to  be  held  abso- 
lutely bound  and  oonduded  by  such  recognition  of  the  clainL 

If  the  error  or  mistake  exists,  or  is  shown  to  have  occurred^  or  the 
plaintifb  paid  the  money,  believing  the  foots  to  be  different  from 
what  they  actaaUy  were,  and  they  were  in  truth  not  bound  to  have 
paid  the  money,  they  are  entitled  to  have  the  same  refunded,  if  duly 
diligent  in  giving  notice  of  the  mistake.  While  ''a  party  cannot 
recover  money  voluntarily  paid,  with  a  full  knowledge  of  all  the 
foda^  although  no  obligation  to  make  each  payment  exists,  yet  a 
payment  cannot  weU  be  said  to  be  made  volnnlarily  when  made  is 
oonseqnence  alone  of  a  folse  view  of  the  facts.  The  assent  is  only 
induced  by  the  conviction  then  prevailing  in  the  mind  that  the 
particular  foots  existed,  and  is  scarcely  to  be  distinguished  firom  an 
lasent  or  agreement  to  pay  on  the  condition  the  foots  did  exist" 
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Where  the  plaintiff  ^s  right  to  have  the  error  rectified  is  made  ont> 
the  legal  relations  of  the  parties  stand  unaffected  by  any  thing 
done  in  ignorance  of  the  facts.  **  The  subsequent  discovery  of  the 
error  destroys  the  whole  basis  of  the  agreement^  and  the  parties  are 
restored  to  their  original  condition  and  rights." 

If  the  jury  were  satisfied  from  the  evidence  that  the  plaintiffs  paid 
the  money  in  question  in  ignorance  that  the  draft  had  been  presented 
in  July  and  was  not  accepted,  and  protested  for  non-acceptance,  and 
if,  in  &ct,  no  notice  was  duly  given  to  them  through  the  post-office 
or  otherwise,  they  are  entitled  to  recover  it  back.  B.  A  8.  B.  B.  Co. 
▼.  Faunce  A  Passmore,  6  GilL  68. 

We  concur  with  the  ruling  of  the  court  in  its  firs^  instruction,  that 
there  was  no  sufficient  evidence  of  any  usage  prevailing  with  the 
banks  in  the  city  of  Baltimore,  or  the  Citizens'  National  Bank,  the 
defendants  here,  to  justify  the  jury  in  inferring  that  such  usage 
entered  into  and  made  part  of  the  contract  between  the  parties  in 
relation  to  the  draft  in  question. 

To  permit  usage  to  govern  and  modify  the  law  in  relation  to  the 
dealings  of  the  parties,  it  must  be  uniform,  certain,  and  sufficiently 
notorious  to  warrant  the  legal  presumption  that  the  parties  made 
iheir  contract  with  reference  to  the  usage,  and  not  according  to  the 
general  and  established  law  applicable  to  the  case. 

The  evidence  for  such  purpose  should  be  very  strong  and  conclusive 
to  authorize  the  usage  to  regulate  and  control  the  contract  between 
the  parties  in  derogation  of  the  established  law. 

The  testimony  advanced  in  this  instance,  however  definite  as  to 
die  character  of  the  usage  in  question,  was  not  sufficient  to  show  that 
it  was  a  general  and  notorious  usage,  without  which  it  would  not  fur- 
nish the  criterion  by  which  to  determine  and  adjudicate  the  relative 
rights  of  the  parties  in  confiict  with  the  general  law  upon  the  subject 

The  court's  second  instruction  in  that  part  of  it  where  the  language 
^had  no  notice"  is  employed,  was  calculated  to  mislead  the  juiy. 

If  hotice  of  the  protest  of  the  draft  for  non-acceptance  was  duly 
sent  by  mail,  although  never  received  by  the  plaintiffs  in  point  of 
tact,  such  notice  was  all  that  was  required  to  be  given,  on  the  part  of 
the  defendant,  in  discharge  of  the  duty  imposed  upon  it  in  relation 
to  the  draft. 

But  the  jury,  from  the  phraseology  of  the  instruction  and  use  oi 
ihe  terms  **  had  no  notice,"  may  have  understood  it  as  instructing 
item  to  find  for  the  plaintiffs,  if  they  believed  from  the  evidence  the 
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plaintifb  had  in  fact  received  no  notice,  or  had  no  actual  knowledge 

of  the  non-acceptance  of  the  draft  and  the  protest  thereofl 

Under  this  yiew  of  its  character  and  tendency,  the  instruction  waa 

enroneons^and  we  most  reyerse  the  ruling  and  send  the  case  back  fo* 

a  new  trial. 

Judgm$ni  r everted  and  procedendo  awarded. 
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(lOOMaaikia) 
^rmmmory  noU,    I¥antf&r  without  indarmmmiL 

Where  a  promUmofry  note,  payable  to  the  order  of  a  person,  is  transferred  by  him 
before  matority,  bat  not  indorsed  until  after  matority,  sach  indorsement  does 
not  relate  baclc  to  the  tSme  of  the  transfer,  bat  the  transferee  holds  the  note 
sal^ect  to  aU  the  eqaiUes  between  the  original  parties. 

Oontract  on  a  promissory  note  for  $1,000,  signed  by  the  defendant^ 
payable  to  the  order  of  Jonathan  L.  Butteriok,  and  indorsed  by  him 
to  the  plaintiffs. 

It  appeared  that  the  defendant  intrusted  to  Batterick  his  signature 
to  a  blank  note,  with  authority  to  write  over  it  a  note  of  one  hundred 
dollars  for  the  benefit  of  one  Henry :  that  Bntterick  fraudulently 
filled  up  the  note  now  in  suit  so  as  to  make  it  one  for  the  sum  of  one 
thousand  dollars,  payable  to  his  own  order ;  that  he  passed  such  note 
before  maturity  to  the  plaintiffs  in  payment  of  a  former  note,  but  by 
mistake  did  not  indorse  the  same  until  after  it  became  due,  and  after 
the  plaintiffs  had  notice  of  the  fhiudnlent  character  of  the  transaction. 

The  court  below  held  that  the  plaintiffs  were  entitled  to  reooTor, 
to  which  ruling  the  defendant  excepted. 

O.  F.  Hoar,  for  defendant 

O.  F.  Verry,  for  plaintiff: 

The  plaintiA  may  maintain  this  action  in  their  own  name.  Ran- 
fer  T.  Caretfy  1  Met.  369 ;  Oroeher  t.  Whitney^  10  Mass.  316 ;  Mowry 


72  MASSACHUSETTS, 


Lancaster  National  Bank  y.  Taylor. 


?.  Toddy  1 2  id.  281 ;  Chicopee  Bank  v.  Ohapin,  8  Met  40 ;  Gard- 
ner V.  Oager,  1  Allen,  602.  The  facts  do  not  afford  any  defense  to 
the  note  in  the  hands  of  a  bonafideholder.  1  Parsons  on  Notes  and 
Bills,  110, 113,  280;  Putnam  v.  Sullivan^  4  Mass.  45;  Stoddard  v. 
Kimhaliy  6  Gush.  469 ;  FuUerton  v.  Sturges,  4  Ohio  St  629  ; 
Vounff  y.  OrotSy  4  Bing.  263,  and  12  J.  B.  Moore,  484 ;  Mbntoffue  t. 
Perhinsy  22  Eng.  Law  &  Eq.  616 ;  OruchUy  v.  ClarancBy  2  M.  &  S.  90. 

Foster,  J.  The  rale  that  the  indorsee  of  a  negotiable  promissory 
note,  who  has  taken  it  before  matnrity  for  yalne  and  withont  notice 
of  any  want  of  consideration  or  other  defect  rendering  it  yoid  in  its 
inception,  can  enforce  it  against  the  maker,  notwithstanding  it  was 
valueless  in  the  hands  of  the  original  payee,  is  founded  upon  the 
custom  of  merchants  and  the  statute  of  3  and  4  Anne,  c.  9.  It  is  an 
exception  to  the  general  rule  of  the  common  law;  according  to 
which  a  written  promise  can  be  enforced  only  in  the  name  of  the 
party  to  whom  it  is  made,  and  if  it  has  been  assigned,  although  the 
assignee  is  allowed  to  bring  an  action  upon  it  in  the  name  of  his 
assignor,  yet  he  has  no  greater  rights  than  the  assignor  possessed, 
and  the  instrument  remains  subject  to  eyery  defense  that  would 
haye  existed  if  no  assignment  had  taken  place.  The  ordinary  rule 
applies  to  all  notes  which  are  not  negotiable,  and  to  all  negotiable 
notes  which  are  not  duly  indorsed  for  yalue  before  maturity.  A 
note  not  negotiable  may  be  assigned  and  transferred  like  any  other 
chose  in  action,  but  can  be  sued  only  in  the  name  of  the  payee,  and 
is  liable  to  eyery  defense  existing  against  him.  A  negotiable  note, 
not  transferred  until  it  is  oyerdue,  may  be  sued  in  the  name  of  the 
indorsee,  but  as  to  defenses  must  be  treated  precisely  like  one  not 
negotiable,  and  a  negotiable  note  which  is  transferred  before  maturity, 
but  not  indorsed  until  afterward,  in  our  opininon  can  stand  on  no 
better  footing.  Whoeyer  receiyes  it  takes  i  contract  which  upon  its 
face  shows  that  it  is  subject  to  eyery  defence  that  could  haye  been 
made  between  the  original  parties.  There  is  no  custom  of  merchants 
in  fayor  of  such  an  assignee,  and  no  rule  of  law  by  which  he  is  en- 
titled to  greater  rights  than  the  payee.  If  the  contract  was  originally 
inyalid  for  want  of  consideration  or  other  cause,  so  will  it  be  in  any 
other  hands  into  which  it  passed  before  the  legal  title  is  transferred 
by  regular  indorsement  No  such  indorsement  haying  been  made 
before  the  note  is  oyerdue  and  dishonored,  any  subsequent  one  takes 
effect  only  from  its  date.    There  is  no  doctrine  known  to  the  mer- 
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csntfle  law  by  which  it  can  relate  back  to  the  time  of  the  equitable 
transfery  and  place  the  assignee  in  the  same  position  as  if  he  had  been, 
before  matarity,  the  holder  of  the  note  for  yalne. 

It  is  true  a  distinction  between  negotiable  and  nnnegotiable  notes 
has  been  recognized  in  regard  to  the  set-off  allowed  by  statute,  and, 
where  a  negotiable  note  was  transferred  for  value  before  it  was  dis« 
honored,  but  not  indorsed  till  afterward,  a  preyiously  existing  set- 
off of  a  distinct  demand  against  the  payee  was  not  allowed  to  preyaiL 
Ranger  y.  Cary,  1  Met.  360.  The  set-off  of  distinct  demands  is  a 
matter  regulated  by  statute  and  not  a  common-law  defense,  and 
the  court  carefully  limit  the  application  of  their  opinion,  saying  that 
^  here  is  no  question  of  want  or  failure  of  consideration  of  this  note ; 
no  offer  to  prove  payment  of  it ;  but  the  defendants  rely  on  an  account 
filed  in  off-sef  This  case  is,  therefore,  no  authority  against  the  con- 
clusion to  which  we  are  conducted  by  applying  the  elementary  prin- 
ciples of  the  law-merchant 

The  facts  m  the  present  action  show  that  the  defendant  intrusted 
to  Butterick  his  signature  to  a  blank  note,  with  authority  to  write 
oyer  it  a  note  of  one  hundred  dollars  for  the  benefit  of  one  Henry ; 
that  Butterick  fraudulently  filled  up  the  note  now  in  suit  so  as  to 
make  it  one  for  the  sum  of  a  thousand  dollars,  payable  to  his  own 
order,  and  passed  it  to  the  Lancaster  Bank  in  payment  of  a  former 
note,  that  is,  for  a  valuable  consideration.  But  Butterick  did  not 
then  indorse  the  note ;  and  it  remained  in  the  hands  of  the  ba^k 
unindorsed  till  after  its  maturity.  At  a  later  date,  when  the  note  was 
overdue  and  the  bank  had  notice  of  all  these  facts,  Butterick  did 
indorse  it;  undeniably  if  he  had  done  so  originally  the  defendant 
would  have  been  liable.  Having  placed  it  in  the  power  of  But- 
terick to  perpetrate  such  a  fraud,  the  injury  caused  by  the  de- 
fendant's own  negligence  must  have  been  borne  by  himself,  and  not 
by  the  bank,  which  was  in  no  fault,  and  guilty  of  no  want  of  due 
care.  But  the  defendant  is  liable  only  upon  and  to  the  extent 
of  the  contract  which  was  written,  and  not  for  one  which  might 
have  been  but  was  not  made.  The  bank  saw  fit  to  take  the  note, 
which  purported  to  be  in  favor  of  Butterick,  without  requiring 
him  to  indorse  it.  They  therefore  took  it  subject  to  any  defense 
which  might  be  made  to  an  action  in  Butterick's  name,  and  tn ' 
subsequent  indorsement  does  not  improve  their  position.  When  the 
note  came  into  the  hands  of  the  bank,  payable  to  the  order  of  But- 
te rick,  and  not  indorsed  by  him,  the  very  form  of  the  instrument 
Vol.  I. —10 
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gave  notice  that  no  one  could  bring  an  action  upon  it  except  in  the 
name  of  Bntterick,  and  that  it  was  subject  to  every  defense  affecting 
its  original  validity  which  could  have  been  made  to  it  while  it  con* 
tinned  in  his  hands. 

There  is  a  recent  English  case  in  which  this  identical  question  has 
been  determined  by  eminent  judges  of  great  experience  and  authority 
in  mercantile  law.  A  check  or  sight  drafb,  obtained  by  fraud  from 
the  defendant  by  one  Griffiths,  was  transferred  for  a  valuable  con- 
sideration to  the  plaintiff,  before  dishonor,  and  with  no  notice  to  him 
of  the  fraud.  But  the  actual  indorsement  of  the  paper  was  not  made 
till  the  instrument  was  dishonored  and  the  plaintiff  had  notice  of  its 
fraudulent  origin.  On  this  state  of  fieicts,  Ekle,  0.  J.,  said :  ''The  in- 
tention, no  doubt,  was  that  the  plaintiff  should  take  the  instrument 
as  indorsee ;  but  the  indorsement  was  omitted,  and  whOe  it  was  in 
the  hands  of  the  plaintiff  without  being  indorsed,  it  was  as  if  it  had 
been  an  ordinary  chattel  that  had  passed  by  an  equitable  and  not  by 
a  legal  assignment  All  the  rights,  therefore,  that  the  plaintiff  had 
at  that  time  at  law  were  such  as  Griffiths  had,  and  no  more.  Then 
Griffiths,  having  defrauded  the  defendant  of  the  bill,  co^ild  have  no 
right  to  it  as  against  the  defendant.  The  law  relating  to  negotiable 
instruments  is,  that  the  fact  of  delivery  gives  to  the  person  who 
takes  the  instrument  a  title  which  is  good  as  against  all  the  worlds 
notwithstanding  there  may  be  some  defect  in  the  title  ol  him  from 
whom  the  bill  is  taken,  provided  it  is  taken  by  indorsement  for 
value  and  without  notice  of  the  fraud,  which  constitutes  the  defect 
in  title.  Now  the  title  which  the  plaintiff  gained  on  the  delivery  of 
this  instrument  was  not  like  that  which  he  would  have  obtained  on 
the  delivery  of  a  negotiable  instrument  not  requiring  indorsement ; 
it  was  yet  incomplete,  but  capable  of  being  perfected  by  indorsement 
Before  he  had  obtained  the  indorsement  he  was  not  within  the  rule 
of  law  I  have  mentioned;  and  when  he  did  obtain  it  he  had  notice 
that  he  could  not  gain  any  title  to  the  bill  on  account  of  the  fraud 
practiced  on  the  drawer."  In  the  same  case,  Willes,  J.,  said :  ''  The 
general  rule  of  law  is,  nemo  dot,  qui  nan  hdbet;  but  in  the  case  of 
negotiable  instruments,  in  order  that  they  may  circulate  freely,  and 
that  persons  may  not  on  every  occasion  be  put  to  the  trouble  of  in 
quiring  into  their  origin  and  the  transactions  between  the  origina. 
parties  to  the  bill,  there  is  an  exception  to  the  above  rule,  and  a  per- 
son taking  a  bill  during  its  currency,  for  value,  and  without  notice 
of  any  fraud  perpetrated  by  him  from  whom  he  takes  it,  v  entitled 
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to  sae  any  person  whose  name  is  on  the  bill,  notwithstanding  that 
the  person  against  whom  he  brings  his  action  was  originally  de- 
frauded of  that  bilL  It  is  necessary^  however^  that  the  bill  shonld 
have  been  indorsed  to  the  holder  and  taken  by  him  during  its  cur« 
renoy,  and  not  after  it  became  due ;  for  a  person  who  takes  a  bill  in 
any  manner  after  it  has  become  due  takes  it  subject  to  all  the  equities 
between  the  antecedent  parties.  The  person  who  claims  the  benefit 
of  this  law  relating  to  bills  of  exchange  must  prove  that  he  is  entitled 
to  do  so ;  he  must  show  that  he  took  the  bill  by  indorsement  for  value 
and  without  notice  of  fraud.  This  is  a  doctrine  of  the  law-merchant 
in  favor  of  those  who  have  acquired  by  their  diligence  a  complete 
title.  The  plaintiff  has  failed  to  show  that  he  has  done  so,  and  can- 
not now  recover  upon  it"  Whistler  v.  Foster j  14  C.  B.  (N.  S.)  248. 
In  the  opinion  of  a  majority  of  the  court,  these  citations  express 
with  ftiUness  and  accuracy  the  rule,  and  the  limitations  of  the  rule^ 
of  the  law-merchant,  which  gives  to  the  bona  fide  indorsee  for  value 
before  maturity  of  a  negotiable  instrument  a  better  title  and  a  more 
complete  right  of  action  than  the  original  payee  of  the  instrument 
may  have  possessed.  The  learned  judge  at  the  trial  having  pro- 
ceeded upon  a  different  view  of  law,  the 

Bzeeptions  are  iUstain4JL 


"i"' 
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AL//iUOH  T.  BOSIOK  AKD  WOBOEfiTEB  BaILBOAD  CoMPAHT. 

(100  llMt.  SI.) 
WaittlwuMitMn — Ttt/po/nxBbMy  <f, 

Warehqusemen  are  responsible  for  due  care  in  storing  the  goods  intmsted  to 
them  in  a  place  of  reasonable  safety,  and  are  to  be  chaiged  only  upon  proof 
of  their  own  negligence,  or  that  of  their  servants  in  the  course  of  thdr  em* 
ployment 

Where  servants  of  warehousemen  are  present  during  the  destruction  of  the  ware- 
house by  fire  in  the  night-time,  their  n^lect  to  remove  goods  from  the  ware- 
house is  not  such  negligence  as  will  charge  the  warehousemen,  unless  it  be 
shown  that  such  was  a  part  of  the  service  for  which  the  servants  were  engaged. 

The  fiacts  appear  in  the  opinion  of  the  conit 

O.  S.  HdU  and  F.  P.  Oauldingy  for  defendants. 

H.  B.  Staphs  and  71  0.  Kent,  for  plaintiff 

HoAB,  J.  (after  settling  a  question  of  practioe).  The  action  is 
bronght  to  reoorer  the  yalne  of  goods  destroyed  by  fire,  which  were  ir 
(he  custody  of  the  defendants,  as  warehousemen.  The  goods  were  in 
ihe  flrvight-house  at  Milford,  which  was*bumed  in  the  night-time  with 
its  contents.  The  jQre,  for  which  it  is  agreed  that  the  defendants  were 
not  responsible,  was  caused  by  the  burning  of  another  building  in  the 
i:<^ighborhood ;  and  the  only  ground  of  liability  charged  at  the  trie  I 
was  the  negligence  of  their  agents  in  not  removing  the  goods  isori 
the  fineight-house  at  the  time  of  the  fiie. 

It  appeared  that  different  persons  in  the  defendants*  employment 
came  upon  the  ground  from  time  to  time,  and  eyidence  was  offered 
to  show  that  with  due  caie  and  diligence  they  might  have  saved  the 
plaintiff's  property.  There  was  no  evidence  that  the  general  agent 
who  had  charge  of  the  fireight-house  heard  the  alarm  or  was  present 
at  the  fire;  or  that  he  was  in  any  &ult  for  not  being  there.  The 
serrants  of  the  company  who  were  present  were,  a  clerk  employed  to 
check  flight  as  it  was  received  and  to  help  deliver  it;  a  baggage 
master  andbrakeman;  a  road-master  and  superintendent  of  the  re- 
pairs of  the  track;  another  baggage-master,  who  had  charge  cf  the 
fnMght-house  in  the  day-time,  and  locked  it  at  night,  but  did  noi 
««v))  the  key;  and  a  derk  employed  to  receive  freight 

*IMio  It^sntl  obligations  of  the  defendants  as  warehousemen  is  well 
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settled  by  the  authorities,  and  there  is  no  substantial  difference 
between  the  parties  respecting  its  nature  and  extent  They  are 
responsible  for  due  care  in  storing  the  goods  in  a  place  of  reason- 
able safety,  and  are  to  be  charged  only  upon  proof  of  their  own 
negligence,  or  that  of  their  servants  in  the  course  of  their  employ- 
ment.   That  they  are  not  insurers  against  loss  by  an  accidental  fire» 

As  the  defendants  furnished  a  suitable  warehouse,  properly 
secured,  in  which  the  goods  were  deposited,  they  had  done  then 
whole  duty,  until  the  time  came  when,  upon  reasonable  notice  of 
danger,  an  obligation  should  arise  to  remove  them.  Tohin  v.  Mur^ 
rtsouy  5  Moore  P.  0.  110.  They  were  not  chargeable  with  the 
negligence  of  any  of  their  servants,  unless  it  was  negligence  within 
the  scope  of  the  servants'  employment  And  a  true  test  of  this 
liability  may  be  found  in  the  question,  whether  any  one  of  the 
defendants'  servants  who  were  present  at  the  fire  would  be  answer- 
able to  his  employers  for  a  neglect  of  his  duty.  The  answer  to  this 
question,  upon  the  evidence  reported,  seems  to  us  perfectly  plain. 
It  was  no  part  of  the  service  for  which  either  of  them  was  engaged 
to  attend  to  the  removal  of  goods  from  the  freight-house  in  case  of  a 
fire  in  the  night  Neither  of  them  was  under  any  obligation,  by 
reason  of  his  employment,  to  rise  in  the  night  and  be  present  at  the 
fire.  Neither  of  them  had  any  custody,  or  responsibility  for  the* 
safeiy,  of  the  goods  at  that  time.  If  they  were  under  no  obligation 
to  be  present,  their  voluntary  attendance  imposed  upon  them  no> 
legal  liability  for  mere  omission  to  do  any  thing  when  on  the  spot 
It  is  a  mere  confusion  of  terms  to  say  that  the  servants  of  the  com- 
pany were  present,  and  neglected  to  remove  the  goods.  They  were- 
not  then  and  there,  in  any  legal  sense,  the  servants  of  the  company. 
Whatever  they  did  was  done  by  them  as  volunteers,  as  neighbors 
and  citizens.  They  had  the  full  control  of  their  own  time  and 
labors.  They  had  the  right  to  choose  for  themselves  whom  they 
would  assist,  and  whose  goods  they  would  try  to  save ;  and,  in 
making  the  choice,  they  in  no  manner  implicated  the  railroad,  or 
assumed  any  of  its  obligations. 

As  the  clerks,  brakeman  and  baggage-master,  and  superintendent 
of  track  repairs,  were  under  no  legal  liability  to  the  defendants  foi 
iheir  omissions  at  the  fire,  it  follows,  therefore,  that  the  defendants 
are  not  chargeable  with  their  neglect  any  more  than  with  the  neg-^ 
leot  or  inefficiency  of  any  other  persons  who  were  there ;  and  th«- 
wholo  foundation  of  the  action  fails.  New  trial  granted. 
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BuBBOUGHS  and  ano.  v.  Nobwioh  and  Wobobstes  Bailboad  Ckn. 

(1001fMt.M.) 

Oommon  earrien — responsibiUiif  for  good»  lost  on  eonnocUng  Unei. 

^  corporation,  established  for  the  transportation  of  goods  for  hire  between 
certain  points,  and  receiving  goods  directed  to  a  more  distant  place,  is  not 
responsible  beyond  the  end  of  its  own  line,  as  a  common  carrier,  but  only  as 
a  forwarder,  unless  it  make  a  positive  agreement  extending  its  liability. 

A  station  agent  of  a  railroad  corporation  has  not  authority  to  bind  such  corpo- 
ration as  common  carriers  beyond  the  line  of  its  own  road,  by  signing 
receipts  furnished  in  blank  by  a  shipper,  and  by  the  terms  of  which  the 
corporation  undertakes  to  forward  and  deliver  the  goods  to  the  order  of  the 
consignee  at  points  on  a  connecting  line,  where  it  appears  that  such  agent 
acted  without  special  authority,  and  without  the  knowledge  of  the  corpora- 
tion, and  that  the  ofQcers  of  such  corporation  had  f umiahod  such  agent  with 
blank  forms  of  receipts,  to  be  given  for  goods  shipped  beyond  their  own  line, 
by  which  it  was  provided,  that  in  case  of  loss  or  damage  of  the  goods,  the 
corporation  only  should  be  responsible  in  whose  actual  custody  the  goodfi 
should  be  at  the  time. 

A.  contract  between  two  connecting  lines  of  common  carriers,  which  provides, 
among  other  things,  that  the  gross  receipts  for  transportation  on  the  through 
line  should  be  divided  in  a  certain  proportion  between  the  two  corporationa, 
but  that "  loss  or  damage  occasioned  by  injuries  to  person  or  properly  on  said 
line  shall  be  borne  by  the  party  having  possession  of  the  same  at  the  time  the 
injuries  were  done,"  gives  a  person  who  delivers  goods  to  one  corporation* 
to  be  transported  to  a  point  on  the  route  of  the  other  corporation,  no  right 
of  action  against  the  first  corporation  for  the  loss  of  the  goods  while  in  the 
possession  of  the  second. 

Where  a  plaintiff  seeks  to  treat  a  "  fireight  tariff"  between  points  on  two  con- 
necting lines,  and  which  provides  for  the  responsibility  of  "the  line"  for 
goods  shipped  over  it,  as  a  contract  between  himself  and  the  defendants, 
varying  what  would  otherwise  be  the  l^gal  liability  of  the  latter,  he  is  bound' 
by  its  provisions,  and  a  declaration  in  such  tariff  that  "  the  line  "  will  not  be 
responsible  in  certain  cases  is  controlling  in  those  cases. 

The  facts  appear  in  the  opinion. 

71  L.  Nelson  and  W.  W.  Rice,  for  plaintiffiu 

F.  H.  Deiwey  and  F.  P.  Gouldtngy  for  defendants. 

Gbay,  J.  The  railroad  of  the  defendant  corporation  extends  from 
Worcester  in  this  commonwealth  to  New  London  in  the  state  of 
Oonnecticnt.    The  Norwich  and  New  York  Transportation  Com- 
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panj  is  a  corporation  established  in  Connecticut,  owning  and  running 
steamboats  between  New  London  and  the  city  of  New  York.  The 
two  corporations  carried  on  the  business  of  transporting  goods  for 
hire  by  means  of  said  railroad  and  steamboats,  under  a  written  con- 
tract between  them,  and  advertised  the  route  thus  formed  as  the 
Norwich  line,  to  distinguish  it  from  other  lines  to  and  from  Now 
York ;  and  freight-tarifb,  signed  by  the  agents  of  both  companiesi, 
were  posted  in  the  defendants'  stations.  The  plaintiffs  delivered  to 
the  defendants  at  their  station  in  North  Oxford  in  this  commonwealth 
six  bales  of  goods,  marked  and  addressed  to  Turnbull,  Slade  &  Com- 
pany, New  York,  to  be  carried  for  hire  over  said  line  to  New  York. 
These  goods  were  carried  in  due  course  of  business  over  the  defend- 
ants' railroad  to  New  London,  and  there,  by  the  agent  of  the  Nor- 
wich and  New  York  Transportation  Company,  placed  on  board  one 
of  its  steamboats,  which  started  with  the  goods  on  board,  bound  for 
New  York,  but  on  its  passage  through  Long  Island  Sound  came  into 
collision  with  a  sailing  vessel,  and  was  thereby  disabled,  set  on  fire, 
burned  to  the  water's  edge,  and  sunk,  and  the  plaintiffs'  goods 
destroyed.  The  plaintiffs  seek  to  charge  the  defendants  for  this  loss 
as  common  carriers. 

The  law  is  well  settled  in  this  commonwealth,  and  in  most  of  the 
United  States,  that  a  corporation  established  for  the  transportation 
of  goods  for  hire  between  certain  points,  and  receiving  goods 
directed  to  a  more  distant  place,  is  not  responsible,  beyond  the  end 
of  its  own  line,  as  a  common  carrier,  but  only  as  a  forwarder,  unless 
it  makes  a  positive  agreement  extending  its  liability.  Nutting  v. 
Connecticut  River  Railroad  Co.y  1  Gray,  502;  Judson  v.  Western 
Railroad  Co^  4  Allen,  520;  Darling  v.  Boston  and  Worcester 
Railroad  Co^  11  id.  295,  and  cases  cited;  Perkins  v.  Portland, 
Baca  and  Portsmouth  Railroad  Co.f  47  Maine,  573 ;  BrintnaU  v. 
Saratoga  and  Whitehall  Railroad  Co.^  32  Vt.  665;  McMillan  v. 
Michigan  Southern  and  Northern  Indiana  Railroad  Co^  16  Mich. 
119, 120.* 


•  This  prixidplb  It  alio  laid  down  in  the  following  cases:  Van  ScuUvooni  r,  SL  Johti^  6  HIH, 
157;  FoMfiufr^  and  Mtchania?  Bank  t.  ChampMn  TransportaUon  Oi.,  18  Vt  181,  140,  and 
n  id.  188,  900 ;  Bboa  r,  iV.  Z.  and  If.  H.  BaUway  Co.^  SS  Conn.  1 ;  Slmore  t.  Naugatuek  B.  B, 
Ox.  S8  id.  4fi7 ;  Jfaugaiuek  B.  B.  09.  t.  Watertmry  Button  Co.,  24  id.  468.  A  contrary  doctrine 
hw  been  held  in  Weed  t.  Seheneetadv  and  Saratoga  B,  B.  Co.,  19  Wend.  584 ;  WUeox  t.  Far- 
wtelee^  3  Sandf.  010;  imnoie  Central  B.  B.  Co.  t.  Oopeland,  94  SI.  88S;  Weetem  Tnmeportation 
Co.  T.  NewhaO,  94  id.  4G8 ;  lUinois  Central  B.  B.  Co.  t.  Johneon,  34  id.  889;  Noyee  v.  Butland 
B.  B.  B.  Co^  tt  Vt  110 ;  BenneU  t.  FVyan,  1  Fla.  408;  Teal  v.  Seare,  9  Barb.  817.    In  New 
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The  plaintifib  seek  to  charge  the  defendants,  as  common  carrien^ 
beyond  the  line  of  their  railroad,  npon  three  gronnds : 

1.  The  plaintiffs  in  the  first  place  rely  upon  the  terms  of  the 
receipt,  signed  and  delivered  to  them  by  the  defendants'  station-agent 
at  North  Oxford  at  the  time  of  receiving  the  goods,  by  the  terms 
of  which  the  Norwich  and  Worcester  Railroad  Company  "promises 
to  forward  and  deliver"  the  goods  to  the  order  of  Tnmbnll,  Slade 
&  Co.,  New  York.  It  is  iagreed  that  this  station-agent  had  been 
accustomed  to  give  to  the  plaintiffs  precisely  similar  receipts  for 
goods  delivered  by  them  to  the  defendants  at  this  station  to  be 
transported.  But  it  is  also  agreed  that  the  blank  forms  of  these 
receipts  were  furnished  by  the  plaintiffs  themselves ;  that  the  officers 
of  the  corporation  did  not  know  that  such  receipts  were  given  by 
the  station-agent ;  and  that  the  receipts  supplied  by  those  officers 
to  the  station-agents,  and  which  such  agents  were  accustomed  to 
fill  up,  sign  and  deliver,  when  requested,  for  goods  to  be  transported 
to  New  York,  were  of  a  different  form,  and  provided  that  the  goods 
should  be  transported  by  the  defendants  to  New  London,  and  thence 
by  the  steamboats  of  the  Norwich  and  New  York  Transportation 
Company  to  New  York,  and  that,  in  case  loss  or  damage  should  be 
incurred,  that  company  alone  should  be  responsible  therefor  in 
whose  actual  custody  the  goods  might  be  at  the  time  of  such  loss 
or  damage.  It  is  agreed  that  the  station-agent  at  North  Oxford 
was  the  proper  person  to  receive  and  sign  receipts  for  goods  delivered 
at  his  station,  but  that  he  had  no  other  authority  to  sign  and  deliver 
to  the  plaintifib  the  receipt  relied  upon,  than  may  be  implied  from 
the  fiEU^ts  above  stated.  And  we  are  of  opinion  that  these  facts  are 
clearly  insufficient  to  warrant  a  court  or  jury  in  inferring  that  he 
had  authority  to  bind  the  defendants  as  common  carriers  beyond 
the  line  of  their  own  railroad* 

The  English  cases  in  which  a  station-agent  has  been  allowed  to 
bind  the  corporation  by  a  contract  to  carry  beyond  its  own  line  are 
of  no  weight  in  this  case,  because  the  law  of  England  does  not 
make  the  distinction  which  our  law  does  between  goods  which  are 
and  goods  which  are  not  addressed  to  a  place  beyond  the  corpora- 
tion's own  line,  but  holds  that  in  either  case  the  coiporation  is 
liable  as  a  common  carrier  to  the  ultimate  destination.     Wibon  v. 


Tork,  ranroad  oompaalef  recdrlng  goods  for  a  point  on  a  eoonectfaig  line  an  mada  Uahtoai 
common  carrien  b^rond  their  own  ronte.    Laws  of  1847,  ch.  STK),  1 9. — Iter. 
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y'irJk,  Newcastle  and  Berwick  Railway  Co.,  IB  Eng.  Law  ft  Eq. 
557;  Scothom  t.  Sbuth  Staffordshire  Railway  Co.,  8  Excli.  341; 
Bristol  arid  Exeter  Railway  v.  Collins^  7  H.  L.  Gas.  194.* 

3.  The  plaintiffs  next  rely  upon  the  written  contract  between  the 
two  oorporations  in  regard  to  the  transportation  of  goods  between 
the  defendant's  stations  and  New  York.  But  this  contract  expressly 
provides  that  *^  loss  or  damage  occasioned  by  injuries  to  person  or 
property  on  said  line  shall  be  borne  by  the  party  having  possession 
of  the  same  at  the  time  the  injuries  were  done.''  As,  at  the  time 
of  the  destruction  of  the  plaintiffs'  goods,  they  were  in  the  exclusive 
possession  of  the  steamboat  company,  this  contract  gives  the  plaint- 
iffs no  right  of  action  against  the  railroad  corporation.  Gass  v.  New 
York,  Providence  and  Boston  Railroad  Co.,  99  Mass.  220;  Converse 
7.  Norwich  and  New  York  Transportation  Co.,  33  Conn.  166. 

3.  The  only  other  evidence  on  which  the  plaintiffs  rely  is  the 
"  frei^t  tariff  between  New  York  and  stations  on  Norwich  and 
Worcester  railroad  by  steamers  of  the  Norwich  and  New  York 
Transportation  Company  and  the  Norwich  and  Worcester  railroad," 
copies  of  which  were  posted  in  the  defendant's  stations.  But,  if  the 
plaintiffs  treat  this  notice  as  a  contract  between  themselves  and  the 
defendants,  varying  what  would  otherwise  be  the  legal  liability  of 
the  latter,  they  are  bound  by  its  provisions.  Squire  v.  New  York 
Central  Railroad  Co^  98  Mass.  239,  and  cases  cited.  And  it  is  expressly 
provided  therein  that  '^  this  line  will  not  be  responsible  for  colli- 
sions, damages  and  accidents  £rom  steam,  fire,  sea^  rivers."  If  such 
was  the  contract  between  the  parties,  the  carriers  were  exempted 
from  liability  for  loss  of  the  plaintiff's  goods  by  collision  or  by  firet 

In  every  aspect  of  the  case,  therefore,  the  plaintiffs  fail  to  main- 
tain their  action,  and  there  must  be 

Judgment  for  the  defendants. 

^  Miueamfi  t.  Tk$  LanatsUr  and  Pntttm  JvneHon  SeMway  Oo^  8  M.  and  W.  4S1,  lis  leading 
«aae  to  the  aame  efltet  Okboat.  T^Oifwrt  Tf^ft^mi^al/tray  Cto.,6H.  andN.974»aiidZNfveto»^ 
^  B.  and  JR  JBoifrnqr  Ob.  r.  CMiiw,  Id.  960,  follow  the  nme  /ale.  See,  hawetw,  0»tUh  ▼ 
lUDrmianaMmtifinavlffailom  a».,4T.  B.681.^Bip. 

Vol.  L  — 11 
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Putnam  v.  Bokd. 

(1001CMi.8&) 

Deed — latent  ambigu&if,    BowndarybytmenUime, 

Where  the  legal  line  between  two  towns  differs  from  the  line  nniverBally  recog- 
nized by  the  inhabitants  of  the  towns,  a  deed  describing  a  boondaiy  in  terms 
equally  applicable  to  either  line,  contains  a  latent  ambiguity,  which  may  be 
cleared  up  by  oral  evidence. 

Although  the  presumption  would  be  that  the  deed  conveyed  to  the  legal  line, 
that  presumption  would  be  rebutted  by  proof  that  a  different  line  had  been 
adopted  and  universally  recognized  by  the  inhabitants  of  the  two  towns. 

There  is  no  absolute  presumption  of  law  that  parties  to  a  deed  intend  to  govern 
themselves  by  a  boundary  line  adopted  by  towns  or  town  officers,  and  which 
does  not  accord  with  the  l^al  line ;  and  where  the  words  which  they  use  are 
equally  applicable  to  either,  it  is  for  the  Jury,  upon  a  consideration  of  all  the 
circumstances,  to  determine  which  line  was  actually  meant 

Action  of  tort  for  trespass  on  lands.  The  plaintiff  and  defendant 
owned  adjoining  fihrms,  separated  by  the  line  between  the  towns  of 
Shirley  and  Lunenburg,  the  plaintiff's  land  lying  in  the  latte.*.  The 
line  between  these  towns  was  established  by  the  statute  of  1848,  c.  1 WA . 
'.Hie  deeds  through  which  the  plaintiff  derived  title  were  auted 
respectively  1795,  1837,  1846  and  1848,  and  described  the  eastern 
boundary  as  on  Shirley  line;  in  the  last  two, — '' Shirley  old  line;" 
the  courses  and  distances  in  all  of  which  would  include  tht^  phice 
of  the  alleged  trespass.  Evidence  was  introduced  by  the  plaintiff 
that  the  line  to  which  he  claimed — differing  from  the  statutory 
line — had  been  perambulated  as  the  town  line  from  1830  to  1848, 
and  that  it  was  recognized  as  the  town  line  by  the  inhabitants  of 
tiie  respective  towns. 

The  defendant's  deed  bounded  his  lands  west  by  the  ^  Lunenburg 
line,"  and  he  offered  evidence  to  show  that  the  statutory  line  was 
the  true  original  record  line.    The  verdict  was  for  the  plaintiff,  and  - 
the  defendant  alleged  exceptions. 

F.  H.  Dewey  and  F.  P.  Oaulding  for  defendant 

O.  A.  Torretfy  for  plaintiff. 

Okay,  J.    The  boundary  called  for  in  the  deeds  of  the  plaintiff 
** Shirley  line,**  and  in  the  deed  on  wftich  the  defendant  relied. 
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*  Lanenborg  line/'  These  words  would  be  equally  satisfied  by  the 
line  which  was  in  aw  the  boundary  between  the  towns,  or  by  a  line 
which  was  aniyersally  considered  and  reputed  to  be  such  bound- 
ary at  the  time  of  the  making  of  the  deeds  in  question.  Eyidence 
waft  introduced  at  the  trial  that  the  legal  line  between  the  towns 
differed  from  what  it  was  universally  supposed  to  be,  and  thus  dis- 
dosed  a  latent  ambiguity,  which  could  only  be  cleared  up  by  oral 
evidence,  he  case  comes  exactly  within  the  familiar  maxim,  as 
long  ago  expounded  by  Lord  Bacon,  ambigutias  verborum  latens  veru 
ficatione  supphtur  ;  nam  quod  exfacto  oritur  ambiguum  verification$ 
facti  toUitur.  Ambiguiias  latens  is  that  which  seemeth  certain  and 
without  ambiguity  for  any  thing  that  appeareth  upon  the  deed  or 
instrument;  but  there  is  some  collateral  matter  out  of  the  deed  that 
breedeth  the  ambiguity ;  '^  as,  if  I  grant  my  manor  of  S.  to  I.  F.  and 
his  heirs,  here  appeareth  no  ambiguity  at  all ;  but  if  the  truth  oe 
that  I  have  the  manors  both  of  South  S.  and  North  S.,  this  ambiguity 
is  matter  in  &ct;  and,  therefore,  it  shall  be  holden  by  averment, 
whether  of  them,  was  that  the  party  intended  should  pass."  Baa 
Max.  reg.  ^. 

In  the  case  of  Cook  v.  Babcocky  7  Oush.  526,  on  which  the  defend- 
ant relies,  the  deed  of  land  in  Blandford,  bounded  ^*  north  on  the  line 
of  said  Blandford,"  which  was  held  to  be  limited  to  the  legal  bound- 
ary line  of  the  town,  was  made  after  that  line  had  been  established 
by  acts  of  the  legislature ;  the  evidence  offered  and  held  incompetent 
went  no  further  than  to  show  that  before  those  acts  a  different  line, 
defined  by  marked  trees,  had  been  understood  and  reputed  to  be 
the  boundary  line  of  Blandford;  and  Chief  Justice  Shaw  dis- 
tinguished the  case  from  such  a  one  as  the  present,  saying :  ^'  When, 
indeed,  upon  application  of  the  description  to  the  land,  it  is  doubt- 
ful what  was  intended,  this  is  a  latent  ambiguity,  and  then  evidence 
aliunde  may  be  given ;  as  where  a  description  gives  the  line  as  run- 
ning to  a  maple  tree  marked,  and  two  maple  trees  are  found,  either 
of  which  would  answer  the  description ;  and  again :  ''  When  the  true 
line  had  been  long  doubtftil,  and  conveyances  have  been  made. 
Hounding  on  the  reputed  or  supposed  line,  or  line  of  actual  holding 
and  possession,  and  such  reputed  or  supposed  line  is  capable  of  being 
shown  by  proof,  such  conveyances  will  have  their  full  effect  in  pass- 
ing the  land  up  to  such  supposed  line,  though  a  different  line  be 
afterward  fixed  by  the  legislature  as  the  true  line  by  a  declaratory  act" 
We  ftiUy  concur  with  the  judgment  and  the  reasons  of  the  supreme 
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oooit  of  New  Hamsphire  in  Hall  r.  DaviSy  36  N.  H.  569,  in  which  if 
was  held  that  the  words  *^  Derry  old  line/'  nsed  in  a  deed  to  define 
a  boundary,  were  susceptible  of  various  meanings,  as  the  original  lini 
of  Londonderry,  or  any  other  line  marked  by  monuments  and  called 
by  that  name;  and  that  evidence  that  there  was  such  another  line 
showed  such  an  ambiguity  in  the  words  of  the  deed  as  to  admit  of 
parol  testimony  to  prove  which  line  was  intended  to  be  designated 
thereby.  Another  good  illustration  of  the  principle  is  afforded  by  the 
case  of  Sutton  v.  Bowkevy  5  Gray,  416,  in  which  goods  were,  by  the 
terms  of  a  bill  of  lading,  to  be  delivered  ^'at  the  Essex  railroad  wharf  ;** 
it  appeared  that  the  Essex  railroad  company  owned  but  one  wharf, 
and  there  was  another  generally  known  as  the  Essex  railroad  wharf, 
and  used  by  the  railroad  company  to  receive  merchandise  at;  and  it 
was  held  that,  for  the  purpose  of  showing  that  the  latter  wharf  was 
intended,  evidence  of  the  comparative  ease  of  access  and  rate  of 
freight  to  the  two  wharves,  and  of  the  previous  dealings  of  the  par- 
ties under  similar  bills  of  lading,  was  admissible. 

In  the  case  at  bar,  the  jury  were,  therefore,  rightfully  instructed 
that,  although  the  presumption  upon  the  face  of  the  deeds  wonli 
be  that  they  conveyed  to  the  true  record  line,  yet  that  line  was  not 
necessarily  the  boundary  between  these  parties ;  but  if  a  different 
line  was  shown  to  exist,  adopted  by  the  towns  and  their  inhabitants^ 
and  considered  universally  (which  would  include  the  parties  to  the 
deeds)  to  be  the  Shirley  and  Lunenburg  line,  that  would  be  the 
boundary  referred  to  in  the  conveyances. 

But  in  one  particular  the  instructions  of  the  learned  judge  wha 
presided  at  the  trial  were  not  suflSciently  guarded.  The  plaintiff 
had  offered  evidence  that  from  1830  to  1848,  the  line  to  which  he 
claimed  had  been  perambulated  as  the  town  line  between  Shirley 
and  Lunenburg;  and  the  jury,  besides  the  instructions  already 
mentioned,  were  instructed  that,  '^  if  the  towns  of  Lunenburg  and 
Shirley  had  adopted  a  line  different  from  the  true  one,  as  the  line 
between  the  towns,  the  deeds  would  convey  to  that  line,  if  there 
were  no  monuments  to  fix  the  line  intended."  This  insii.iotion 
was  erroneous.  The  towns  had  no  power  to  alter  the  boucdary 
line  between  them.  The  perambulations  of  the  boundaries  of  the 
towns  by  the  selectmen,  in  the  execution  of  the  duties  imposed  upon 
them  by  law,  were  doubtless  competent,  but  they  were  not  oon- 
clusive  evidence  of  the  line  intended  by  the  parties.  R  S.  eh. 
t5,  S§  1-7 ;  Middlsborouqh  v.  Taunton^  2  Oush.  409 ;  Lawr^nrs  % 
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Uaynes,  5  N.  H.  33.    And  there  is  no  absolute  presnmption  of  law 

that  parties  to  a  deed  intend  to  govern  themselves  by  a  boundary 

line  adopted  by  towns  or  town  offioers,  which  is  proved  not  to 

•coord  with  the  true  and  legal  boundary  line;  and  when  the  words 

which  they  use  are  equally  applicable  to  either,  it  is  for  the  jury, 

npon  a  consideration  of  all  the  circumstances,  to  determine  which 

actually  intended. 

Exceptions  sustained. 


Stoops  ▼.  Smith. 
(iooiCMi.a.) 

Oral  evidence  to  eoopUdn  written  eowtraei, 

Qtr]  evidence  is  admissible  for  the  purpose  of  applying  the  terms  of  a  writteo 
contract  to  the  subject-matter,  and  removingany  ambiguity  arising  from  such 
application. 

Id  an  action  on  a  written  contract  to  pay  "  fifty  dollars  for  inserting  businesi 
card  in  two  hundred  copies  of  Ids  advertising  chart,  to  be  paid  when  the 
chart  is  published,**  etc.,  oral  evidence  is  admissible  to  show  that,  at  the  time 
the  contract  was  made,  the  plaintiff  agreed  to  make  the  chart  of  a  certain 
material,  and  to  publish  It  in  a  certain  manner. 

AanoK  of  contract  to  recover  money  for  advertising  under  the 
following  agreement,  signed  by  the  defendant : 

**  Worcester,  August  30, 1866. — I  promise  to  pay  Walter  Stoops  the 
sum  of  fifty  dollars  for  inserting  business  card  in  two  hundred 
copies  of  his  advertising  chart ;  to  be  paid  when  the  chart  is  pub- 
lished and  the  card  appears,  to  the  exclusion  of  all  others  in  the 
sewing  machine  trade.''  The  plaintiff  alleged  full  performance  on 
his  part,  and  the  refusal  of  the  defendant  to  pay  the  agreed  sum. 
The  defendant  set  up  non-performance.  At  the  trial  the  plaintiff 
introduced  evidence  showing  the  making  of  the  contract,  the  print- 
ing of  two  hundred  charts  containing  the  said  card,  to  the  exclusion 
of  others  in  the  trade,  and  the  publication  of  the  chart  by  distrib- 
uting them  to  those  whose  cards  were  printed.  The  defendant 
tsked  the  judge  to  rule  that  the  publication  was  not  sufficient, 
Thich  request  was  refused.    The  defendant  then  offered  to  show 
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that,  at  the  time  the  agreement  was  made,  the  plaintiff  represented 
that  the  charts  were  to  be  made  of  cloth ;  that  he  should  publish 
the  same  by  hanging  them  up  in  two  hundred  of  the  most  con- 
spicuous public  places,  such  as  hotels,  railroad  stations,  etc.,  within 
forty  miles  of  Worcester;  that  the  defendant  made  the  contract 
relying  on  these  representations ;  that  the  plaintiff  did  not  make 
said  charts  on  cloth,  but  on  paper;  that  the  parties  to  whom  they 
were  distributed  had  not  made  any  exhibition  or  publication  of 
them  whatever ;  and  that,  by  reason  of  the  plaintiff's  failure  to  pub- 
lish the  charts  as  agreed,  the  defendant  had  derived  no  benefit 
therefrom.  The  judge  declined  to  receive  the  evidence,  and  a  ver- 
dict was  rendered  for  plaintiff.    The  defendant  alleged  exceptions. 

ff.  F.  Verrt/y  for  defendant. 

F.  H,  Dewey  and  F.  P.  Oouldingy  for  plaintifil 

Wells,  J.  The  writing  upon  which  this  action  is  brought  con- 
tains a  promise  on  the  part  of  the  defendant  only.  It  recites, 
imperfectly  and  in  general  terms,  the  agreement  to  be  performed 
on  the  part  of  the  plaintiff  as  the  consideration  upon  which  the 
promise  of  the  defendant  is  made.  At  the  trial,  the  defendant 
offered  evidence  to  show  the  whole  arrangement  between  the  par- 
ties; particularly  the  representations  of  the  plaintiff  as  to  the 
material  of  which  the  chart  was  to  be  made,  and  the  maniler  in 
which  it  would  be  published ;  and  contended  that  he  was  not  bound 
to  pay,  because  the  plaintiff  had  failed  so  to  make  and  publish  the 
chart.  The  court  excluded  the  evidence,  and  ruled  that  no  evidence 
of  extrinsic  facts  was  admissible  for  any  purpose. 

The  alleged  representations  related  to  that  which  was  then  in  the 
future,  and  were,  in  one  aspect,  of  a  promissory  nature.  The  prin- 
ciple of  law  is  clear  and  well  settled,  that  the  obligations  of  a 
written  contract  cannot  be  abridged  or  modified  by,  or  made  con- 
ditional upon,  another  preceding  or  contemporaneous  parol  agree- 
ment  not  referred  to  in  the  writing  itself.  Trustees  of  Church  in 
Hanson  v.  Stetson^  5  Pick.  506;  Wakefield  v.  Stedmany  12  id.  562^ 
St.  Louis  Insurance  Co.  v.  Homer y  9  Mete.  39;  Adams  v.  Wilson^ 
12  id.  138;  Underwood  v.  Simonds,  id.  275;  Hanchet  v.  BirgSy  id. 
545;  Prescott  Bank  v.  Caverly,  7  Gray,  217;  Small  v.  Quineyy 
4  Greenl.  497.    But  it  is  equally  well  settled  that,  for  the  purpose 
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of  appljiBg  the  terms  of  the  written  contract  to  the  sabject-matter, 
and  removing  or  explaining  any  uncertainty  or  ambiguity  which 
arises  from  such  application,  parol  testimony  is  admissible,  and  has 
a  ]f:gitimate  ofSce.  For  this  purpose,  all  the  facts  and  circumstances 
of  the  transaction  out  of  which  the  contract  arose,  including  the 
situation  and  relations  of  the  parties,  may  be  shown.  Oerriah  v. 
Tewne,  3  Gray,  82 ;  Herring  v.  Boston  Iron  Co.,  1  id.  134 ;  Sutton  y. 
BowkeTy  5  id.  416;  Bradley  v.  Washingtony  Alexandria  and  George- 
town  Steam  Packet  Co.,  13  Pet.  89;  Price  v.  Mouaty  11  0.  B.  (N.  S.) 
508.  The  subject-matter  of  the  contract  may  be  identified  by  proof 
of  what  was  before  the  parties,  by  sample  or  otherwise,  at  the  time 
of  the  negotiation.  Bradford  v.  Manly y  13  Mass.  139 ;  Hogina  v. 
Plymptojiy  11  Pick.  97 ;  Clark  v.  Hotightony  12  Gray,  38 ;  Haven  v. 
Browny  7  Greenl.  421.  The  terms  of  the  negotiation  itself,  and  state- 
ments therein  made,  may  be  resorted  to  for  this  purpose.  Foster  v. 
IVoodSy  16  Mas&  116 ;  Sargent  v.  Adavis,  3  Gray,  72 ;  Mumford  v. 
Oethingy  7  C.  B.  (N.  S.)  305  ;  Chadwick  v.  Burnleyy  12  Weekly  Rep. 
(Q  B.)  1077.  The  meaning  of  ambiguous  terms  in  the  contract 
may  be  fixed  by  showing  that  a  particular  significance  had  become 
attached  to  those  terms  by  reputation,  usage  of  trade,  or  otherwise, 
Wtods  V.  Sawiny  4  Gray,  322 ;  Hart  v.  Hammetty  18  Verm.  127 ;  Put- 
nam Y.  Bond,  antCy  82.  The  purpose  of  all  such  cYidence  is  to  ascer- 
tain in  what  sense  the  parties  themselYes  used  the  ambiguous  terms 
in  the  writing  which  sets  forth  their  contract.  If  the  pieYious 
negotiations  make  it  manifest  in  what  sense  they  understood  and 
used  those  terms,,  they  furnish  the  best  definition  to  be  applied  in 
the  interpretation  of  the  contract  itself.  The  effort  must  be  limited 
to  definition  of  the  terms  used,  and  the  identification  of  the  subject- 
matter.  If  so  limited  it  makes  no  difference  that  the  language  of 
the  negotiations  relates  to  the  future,  and  consists  in  positive  engage* 
ments  on  the  part  of  the  other  party  to  the  contract  Their  efl'ect 
depends,  not  upon  their  promissory  obligation,  but  upon  the  aid 
they  afford  in  the  interpretation  of  the  contract  in  suit.  They 
are  not  the  less  effective  for  the  purposes  of  explanation  and  defini- 
tion because  they  purport  to  carry  the  force  of  obligation. 

The  contract  in  suit  may  illustrate  this  principle  in  a  point  that 
18  not  in  dispute.  The  defendant  agrees  to  pay  fifty  dollars  "  for 
inserting  business  canl,"  etc.  In  applying  this  stipulation,  if  tbt^ 
defendant  had  a  business  card  distinctively  known  and  recognized 
as  sucli,  there  would  be  no  difficulty  in  giving  effect  to  tlie  contract. 
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Bat  the  identification  of  that  card  would  inyolve  the  whole  prinoi« 
pie  of  admitting  parol  testimony  for  the  interpretation  and  applioft> 
tion  of  written  contracts  to  the  subject-matter.  It  could  be  done 
only  by  the  aid  of  parol  testimony.  Suppose  he  had  several  bus!  - 
ness  cardsy  differing  in  form  and  contents,  but  one  was  selected  and 
agreed  upon  for  the  purpose  at  the  time  the  contract  was  signed ; 
or  that  one  had  been  prepared  specially  for  the  purpose.  Clearly 
parol  testimony  would  be  competent  to  identify  the  card  so  selected 
or  prepared ;  and  to  prove  that  the  parties  assented  to  and  adopted 
it  as  the  card  to  which  the  contract  would  apply.  Suppose,  thirdly, 
that  no  such  card  had  been  selected  or  prepared,  but  its  form,  con- 
tents and  style  had  been  described  verbally  and  assented  to,  and  the 
plaintiff  had  agreed  to  insert  it  as  so  described.  Such  evidence 
may  be  resorted  to,  not  for  the  promise  it  contains,  but  for  the  aid 
it  affords  in  fixing  the  meaning  and  applying  the  general  language 
of  the  written  contract 

The  same  considerations  render  the  evidence  offered  by  the 
defendant  competent  for  similar  purposes.  The  term,  ^his  adver- 
tising chart,''  requires  to  be  practically  applied.  The  representa- 
tions of  the  plaintiff  are  in  the  nature  of  a  description  of  the  vehicle 
Yiy  which  the  publication  of  the  business  card  was  to  be  effected ; 
and  his  account  of  the  disposition  he  proposed  to  make  of  the  charts 
was  a  description  of  the  extent  and  the  sense  in  which  it  was  an 
^advertising  chart"  The  representations  as  to  the  material  of 
which  the  chart  was  to  be  made,  and  the  mode  of  publication,  con- 
stitute his  description  of  what  '^  his  advertising  chart "  was.  Mac- 
donald  v.  Longbottoniy  1  EL  ft  EL  977. 

When  applied  to  such  an  article  as  this,  the  word  '^ published'' 
can  have  no  fixed  signification  which  the  court  can  apply  to  the 
contract  What  was  a  sufficient  publication  within  the  sense  and 
intent  of  the  contract  must  be  ascertained  and  determined  by  the 
jury,  in  the  light  of  all  the  facts  of  the  case.  We  think  the  jury 
may  consider  the  plaintiff's  own  description  of  the  chart,  and  his 
representations  as  to  the  mode  of  publishing  it,  upon  this  question. 
Atwood  V.  Cobb,  16  Pick.  227 ;  BUis  v.  Thompson,  3  M.  &  W.  446. 

It  follows,  that  the  evidence  offered  by  the  defendant  was  improp- 
erly excluded.    It  was  competent  for  the  purposes  hereinbefore 
indicated.    It  was  unnecessary  to  consider  the  questions  which 
ibave  been  discussed  with  so. ^  eat  thoroughness  and  ingenuity  of 
.tll9imentnbj!tJhe{lp^§inti|['sr9fitmatl^i.upon  the  defense  of  fraud 
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mid  misrepresentation ;  becanse,  in  view  of  the  case  which  we  hare 
taken,  the  whole  force  of  the  defendant's  testimony  will  bear  npon 
the  interpretation  of  the  contract  itselfl 

Exertions  susiainetL 


Hood  y.  Habtshobk,  adm'r. 

(100  Utm,  117.) 
Lmor  and  Unee  :  covenant  in  leate  :  aippratmmni, 

Wheve  a  leaeor  and  lessee  of  lands  covenanted  in  the  lease  that,  at  the  ezpiratkn 
of  the  term,  the  value  of  the  buildings  erected  on  the  premises  bj  the  lessee 
should  be  appraised  by  appraisers  and  paid  by  the  lessor :  EM,  that  the  rig^t 
of  the  lessee  to  recover  for  the  value  of  the  buildings  was  not  entirely  depend- 
ent npon  the  making  of  the  appraisement,  but  that  nevertheless  he  was 
bound  to  do  all  that  was  reasonably  in  his  power  to  procure  the  stipulated 
i^praisement;  also  that,  in  case  the  appraisers  first  selected  failed  to  agree, 
the  lessee  must  use  all  reasonable  efforts  in  order  to  secure  other  appraisers; 
and  that,  whether  he  has  done  so  is  a  question  for  the  Jury. 

This  action  was  contract  on  a  covenant  contained  in  a  lease  of 
land  proTiding  that,  at  the  expiration  of  the  lease,  the  buildings  there- 
tofore erected  by  the  lessee  on  the  premises  should  be  appraised  by 
three  disinterested  men,  to  be  named  in  the  manner  specified,  and 
that  the  lessor— the  defendant's  intestate —should  then  purchase  said 
bnildings  of  the  lessee  at  the  price  set  by  the  appraisers.  This  cove- 
nant is  fully  set  forth  in  the  opinion.  The  evidence  tended  to  show 
that  the  appraisers  were  duly  chosen,  but,  after  a  hearing,  failed  to 
agree,  and  that  the  defendant  thereupon  refused  to  join  in  choosing 
other  appraisers,  and  sold  the  buildings  and  converted  the  proceeds 
to  the  benefit  of  the  estate  of  his  intestate. 

The  defendant  offered  to  show  that  two  of  the  appraisers  had 
agreed  upon  an  award,  and  the  proceedings  necessary  to  give  validity 
to  such  award,  except  the  concurrence  of  the  third ;  also,  that  the 
lessor,  after  the  disagreement  of  the  appraisers,  assented  to  a  pro* 
posal  of  the  lessee  that  said  appraisers  should  again  come  together 
for  the  purpose  of  the  appraisement  This  offer  was  overruled,  the 
iidge  holding  the  plaintiff  entitled  to  recover  on  the  facts. 

Vol.  I.  ~  12 
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O.  F.  Hoar  J  for  defendant 

F.  H.  Dewey  and  W.  A.  WiUiamSf  for  plaintilll 

Chapman,  C.  J.  The  lease  bears  date  Febmary  20, 1862,  and  ii 
for  the  term  of  five  years  from  the  first  day  of  August  then  next  It 
contains  the  following  clanse,  on  which  the  rights  of  the  parties  in 
this  action  depend :  '^  And  it  is  agreed  by  and  between  the  parties, 
that,  at  the  expiration  of  this  lease,  the  buildings  which  have  been 
heretofore  erecfced  by  the  lessee  on  the  premises  shall  be  appraised 
by  three  disinterested  men,  one  to  be  chosen  by  the  lessor,  one  by 
the  lessee,  and  the  third  by  the  two  appraisers  thus  chosen :  and  said 
Paine  agrees  to  purchase  said  buildings  of  said  Hood,  at  the  price 
so  set  by  said  appraisers."  This  clause  is  to  be  construed  with  ref- 
erence to  its  subject-matter.  By  its  terms  the  appraisement  was  not 
to  be  made  till  the  expiration  of  the  lease.  This  would  give  no  time 
for  tlie  removal  of  the  buildings  in  case  the  appraisers  should  fail 
to  agree ;  and  by  operation  of  law  they  would  become  the  property 
of  the  lessor  without  any  conveyance  or  transfer.  It  would  be  un- 
reasonable to  construe  the  agreement  so  as  to  render  the  obligation 
of  the  lessor  to  pay  for  them  entirely  dependent  upon  the  making  of 
an  appraisement  The  appraisement  is  to  be  regarded  as  a  mere 
method  of  ascertaining  the  price  to  be  paid  for  them,  yet  the  stipu- 
lation concerning  the  appraisement  is  not  void.  It  gives  the  lessor 
certain  rights  which  are  preliminary  to  the  rights  of  the  lessee  to 
maintain  an  action  for  the  price.  It  binds  the  lessee  to  do  all  that 
was  reasonably  in  his  power  to  procure  the  stipulated  appraisement 
It  is  unlike  the  agreement  in  Phippen  v.  Stichneyy  3  Met  384,  in 
which  the  referees  were  named,  and  when  those  individuals  failed  to 
make  an  appraisement,  the  stipulated  method  of  ascertaining  the  value 
wholly  failed,  there  being  no  obligation  resting  on  either  party  to 
appoint  other  appraisers.  It  then  became  proper  to  refer  the  matter 
to  a  jury.  This  agreement  is  also  unlike  the  agreement  in  McCar- 
ren  v.  McNuUyy  7  Gray,  139,  in  which  the  question  whether  the 
book-case  should  b<5  accepted  was  referred  to  the  president  of  the 
association,  whose  decision  was  final  without  regard  to  the  validity  of 
the  reasons  he  might  give  for  it  In  the  present  case,  no  appraiser! 
are  named,  but  each  party  is  to  act  in  their  selection.  If,  then,  one 
set  ol  appraisers  fail  to  agree,  or  if  they  act  in  such  a  manner  as  to 
render  them  obviously  unfit  to  decide  the  matter,  another  appoint- 
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ment  should  be  made ;  and  a  fair  interpretation  of  the  contract  re* 
quires  the  lessee  to  use  all  reasonable  efforts  in  his  power  in  order  to- 
obtain  suitable  appraisers  who  will  agree.  He  must  continue  to  act 
till  he  puts  the  lessor  in  the  wrong,  or  else  makes  it  manifest  that  no 
suitable  persons,  can  be  obtained  to  do  the  service  within  a  reason* 
able  time,  which  can  hardly  be  supposed. 

Whether  the  plaintiff  has  thus  fulfilled  the  contract  on  his  party 
is  a  question  of  fact  for  the  jury ;  and  the  court  are  of  opinion  that 
the  evidence  offered  by  the  defendant  is  material  on  this  point. 
If  he  has  fulfilled  the  contract,  he  is  entitled  to  recover  the  value 
of  the  buildings,  to  be  assessed  by  the  jury,  or  by  an  assessor  if  the 
parties  so  agree.  If  he  has  failed  to  fulfill  it,  he  is  not  entitled  to 
maintain  this  action,  but  must  proceed  according  to  his  contract^ 
and  make  all  reasonable  efforts  to  procure  an  appraisement,  which 
is  all  that  a  reasonable  construction  of  his  contract  requires  of  him 
as  preliminary  to  bringing  an  action  for  the  price. 

The  question  wliether  an  arbitration  clause  in  a  contract  is  valid 
has  often  arisen,  and  in  some  of  its  aspects  presents  great  difficul- 
ties. But  the  present  case  comes  within  the  principle  stated  by 
CoLEKiDGE,  J.,  in  Avery  v.  Scott,  8  Exch.  500,  that  it  is  not  unlaw- 
ful for  parties  to  agree  to  impose  a  condition  precedent  with  respect 
to  the  mode  of  settling  the  amount  of  damage,  or  the  time  of 
paying  it,  or  any  matters  of  that  kind  that  do  not  go  to  the  '*ooi 
of  the  action.  See  also  Elliott  v.  Royal  Exchange  Assurance  Co^ 
Law  R  2  Exch.  243.  There  is  no  policy  in  the  law  in  this  common- 
wealth adverse  to  the  settlement  of  controversies  or  questions 
between  parties  by  arbitration;  and  contracts  to  that  effect  are 
enforced  so  far  as  they  can  be  consistently  with  the  principles  of 
law.  Judicial  tribunals  are  provided  by  the  government  to  enable 
parties  to  enforce  their  rights  When  other  means  fail,  but  not  to- 
hinder  them  from  adjusting  their  differences  themselves,  or  by 
agents  of  their  own  selection.  In  cases  like  that  of  Rowe  v.  Wil- 
liamsy  97  Mass.  163,  there  being  no  condition  precedent  to  the  right 
of  recovery,  a  mere  agreement  to  refer,  which  either  party  may 
revoke  before  the  arbitrators  execute  the  power,  is  npt  a  bar  to  an 
action,  and  does  not  oust  the  court  of  its  jurisdiction. 

New  trial  ordered. 


92  MASSACHUSETTS, 


Stoddud  T.  HarringtoiL 


SiODDABD  and  ano^  exeontorSy  v.  HAKBiirQTOV. 

(UX»lCMi.9L) 

8tai$inidk)eiUlaw$.    Wh&n  diteharge  a  bat. 

Where  a  contract  b  made  between  two  dtizenB  of  the  same  state,  within  tiM 
state,  and  one  of  them  afterward  removes  therefrom  and  becomes  a  dtlsen 
of  another  state,  and  the  other  then  obtains  a  <]Uiiohaige  onder  the  provisions 
of  an  insolvent  law  of  the  state  where  the  contract  was  made,  which  was 
enacted  and  in  force  before  the  date  of  the  contract,  sach  dischaige  is  a  bar 
to  a  "nit  upon  the  contract 

Oontract  on  a  promissory  note  made  by  the  defendant,  dated 
Worcester,  February  17th,  1852,  and  payable  to  the  order  of  the 
plaintiff's  testator.  The  following  are  tiie  agreed  facts :  The  note 
was  made  m  Massachusetts,  and  was  for  a  debt  there  contracted. 
At  the  time  of  the  contracting  of  the  debt  and  of  the  making  of  the 
note,  the  maker  and  payee  were  both  citizens  of  Massachusetts,  and 
the  maker  has  since  so  continued.  In  1854  the  payee  became  a 
resident  of  South  Oarolina,  and  so  continued  until  1863,  when  he 
returned  to  Massachusetts,  and  there  continued  till  his  death  in 
1865.  His  executors — the  plaintiffs — were  residents  of  Massachu* 
setts.  In  1859  the  maker  received  a  certificate  of  discharge  in  pro- 
ceedings in  insolvency  under  the  Massachusetts  law.  The  note  in 
question  was  not  offered  for  proof  against  the  estate  in  such  pro- 
ceedings.   This  action  was  commenced  in  1868. 

/•  Orem,  Jr,^  for  plaintifil 

71  L.  yelsotiy  for  defendant 

HoAB,  J.  The  precise  question  which  this  case  presents  does  not 
seem  to  have  been  decided  by  the  supreme  court  of  the  United 
States.  That  question  is,  whether,  if  a  contract  is  made  between 
two  citizens  of  the  same  state  within  the  state,  and  one  of  them 
afterward  removes  therefrom  and  becomes  a  citizen  of  another  state, 
and  the  other  then  obtains  a  discharge  under  the  provisions  of  an 
nsolvent  law  of  the  state  where  the  contract  was  made,  which  was 
<!nacted  and  in  force  before  the  date  of  the  contract,  such  a  discharge 
B  effectual  as  a  bar  to  a  suit  upon  the  contract  It  has  been  held  to 
be  a  bar  in  this  commonwealth.    Brigham  v.  Henderson^  1  Cush.  430 ; 
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Converse  v.  Bradley ^  id.  434^  note.  In  the  first  of  these  cases  the 
oontract  was  both  made,  and,  by  its  terms,  to  be  performed,  in  Mas- 
sachusetts ;  but  in  Converse  v.  Bradley  it  only  appears  to  have  been 
a  promissory  note,  made  within  the  commonwealth,  no  place  of 
jMiyment  being  designated.  The  latter  case  is,  therefore,  a  direct 
authority  in  point 

The  decision  in  Scribner  v.  Fisher^  2  Oray,  43,  tJiat  a  discharge 
under  the  insolvent  law  of  Massachusetts  is  valid  against  a  creditor 
who  was  a  citizen  of  another  state  at  the  time  the  contract  was  made^ 
if  it  was,  by  its  express  terms,  to  be  performed  in  this  commonwealth,, 
has  been  overruled  by  the  supreme  court  of  the  United  States  in 
Baldwin  v.  Haley  1  Wall.  223 ;  and  the  subsequent  action  of  this  court 
has  conformed  to  the  doctrine  of  Baldvnn  v.  Hale.  Kelley  v.  Drury, 
9  Allen,  27.  But  the  opinion  in  Baldwin  v.  HaUy  does  not  in  any 
manner  advert  to  the  decision  in  Brigham  v.  Henderson ;  and  Mr» 
justice  Metcalf,  who  dissented  from  his  associates  in  Scribner  v. 
Fishery  gave  the  opinion  of  the  court  in  that  case. 

Regret  has  been  frequently  expressed  by  judges  of  the  courts  of  the 
United  States,  as  well  as  by  those  of  the  several  states,  that  with  all 
the  learning  and  ability  which  have  been  bestowed  upon  the  discus- 
sion, it  has  not  been  found  practicable  to  place  the  decisions  on  thi» 
important  subject  upon  some  clear  and  intelligible  basis  of  principle^ 
But  the  reasons  given  by  different  judges  for  coming  to  the  same 
oonclusions  have  been  so  diverse,  and  the  grounds  assigned  for  judg- 
ments not  certainly  repugnant  to  each  other  have  been  sometimes 
BO  apparently  inconsistent,  that  it  is  difficult  to  do  more  than  fol- 
low adjudged  cases  in  their  literal  application,  without  attempting 
to  gather  from  them  a  rule  which  will  afford  a  sure  solution  of  new 
questions. 

It  is  settled  that  a  state  insolvent  law  is  constitutional,  which  ap 
plies  to  contracts  made  after  its  enactment,  within  the  state,  and  not 
to  be  performed  elsewhere,  if  made  between  citizens  of  ithe  state,  who 
continue  citizens  at  the  time  a  discharge  is  obtained,  and  at  the  time 
the  action  is  brought  upon  the  contract.  If  the  contract  is  made 
between  citizens  of  the  state,  it  has  been  held,  in  Brigliavi  v.  Hender- 
son and  Converse  v.  Bradley,  that  the  power  to  grant  a  discharge  i^ 
not  impaired  by  a  subsequent  removal  of  the  creditor  to  another  sta*^a 
Nothing  inconsistent  with  these  decisions  has  been  decided  by  the 
bapreme  court  of  the  United  States.  We,  therefore,  feel  bound  to 
idJiere  to  them,  being  satisfied  that  a  preponderance  of  opinion  iiv 
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the  discussion  of  cases  which  have  so  far  arisen  in  the  national  triba- 
nals  is  in  their  favor^  and  that  they  are  correct  in  principle. 

The  suggestion  that  the  power  of  a  state  over  the  contracts  of  ita 
•citizens  is  limited  by  the  power  to  make  them  parties  to  the  pr> 
•ceedings  in  insolvency  does  not  seem  to  us  well  founded,  because 
we  til  ink  that  the  effect  of  the  insolvent  law  qualifies  the  contract 
•from  its  inception ;  and  the  question  of  the  sufiSciency  of  the  notice 
to  creditors  to  make  them  so  far  parties  as  to  be  bound  by  these 
proceedings  does  not  seem  to  be  one  over  which  the  courts  of  the 
United  States  have  any  peculiar  jurisdiction. 

Judgment  for  the  defendant. 


Blaib  v.  Fobehahd. 

HuTOHiNSON  V.  Saiol 

Smith  v.  Saxb. 

(100  XMi.  1».) 

MCm  poneer  cf  Hie  kgidakifv.    The  regulation  qf  the  ketpifig  cf  dog$. 

The  regulation  of  the  keeping  of  dogs,  and  the  anthorization  of  their  snmmaiy 
destraction  when  prescribed  regulations  are  not  complied  with,  are  within 
the  police  power  of  the  legislature. 

When  necessary  to  insure  the  public  safe^,  the  legislature  «nay,  under  the  police 
power  vested  in  it,  authorize  municipal  authorities  to  sununarily  destroy 
property  without  legal  process  or  previous  notice  to  the  owner. 

An  officer  having  a  warrant  from  the  proper  authorities  directing  him  to  kill 
all  dogs  not  "  licensed  and  collared "  as  required  by  statute,  which  statute 
provides  that  such  dogs  may  be  killed  ^  whenever  and  wherever  found,**  has 
aright  peaceably  to  enter  for  that  purpose,  without  permission,  upon  the 
close  of  the  owner  or  keeper  of  such  a  dog,  and  there  kill  it 

An  officer  who,  under  authority  of  law,  kills  a  dog  within  the  owner^s  dose, 
and  then  leaves  the  body  with  the  collar  still  on,  is  not  liable  for  a  conversion 
of  the  collar. 

Each  of  the  declarations  in  these  actions  contained  two  oountSi 
one  in  the  nature  of  trover  for  a  dog  and  dog  collar,  and  the  other 
of  trespass  for  breaking  and  entering  a  close  and  taking  away  a  dog 
«nd  dog  collar,  and  killing  the  dog. 

The  defense  was  that  the  defendant  was  a  constable  of  Orafkon ; 
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that,  as  such,  he  had  received  a  warrant  from  the  selectmen  of  that 
town  reqniring  him  to  kill  all  dogs  not  duly  licensed  and  collared, 
according  to  the  proyisions  of  statute  of  1867,  c.  130 ;  that  the  acts 
complained  of  were  done  under  that  statute,  and  that  the  dogs  killed 
were  not  duly  licensed  and  collared. 

The  agreed  facts  show  that  the  defendant  entered  the  close  of 
each  of  the  plaintiffs ;  that  in  Blair's  case  he  did  not  enter  the  house, 
nor  touch  the  dog,  until  after  he  had  shot  it,  when  he  carried  it  back 
to  the  place  within  the  close,  where  he  had  first  found  it.  In  Hutch* 
inson's  case  he  reached  his  hand  into  the  open  shed,  in  which  the 
dog  was  tied,  led  the  dog  out  by  the  rope  attached  to  its  collar,  and 
killed  it.  In  Smith's  case  he  entered  the  house  through  the  open 
door,  unopposed,  and  followed  by  the  dog ;  exhibited  his  warrant, 
and  then  took  the  dog  from  the  house  to  the  yard,  and  there  killed 
it  Each  of  the  dogs  had  on  a  collar  at  the  time  of  the  killing,  and 
the  bodies  of  each,  with  the  collar  still  on,  were  left  within  the  close 
when  shot. 

J.  ffopkinsy  for  plaintiflb : 

The  warrant  under  which  the  defendant  justifies,  not  being  founded 
on  oath,  nor  containing  any  special  designation  of  the  objects  ol 
seizure,  or  the  owners  thereof,  and  directing  the  seizure  or  destruc 
tion  of  property  without  preyious  judicial  condemnation,  was  con- 
trary to  the  declaration  of  rights,  and  undertook  to  deprive  citizens 
of  property  otherwise  than  by  the  judgment  of  their  peers  or  the 
law  of  the  land.  The  taking  and  use  of  the  collars,  as  shown  by  the 
facts,  were  a  conversion.  Wheehck  v.  Wheelwright^  5  Mass.  104; 
Prescott  V.  Wrighiy  6  id.  20;  Nelson  v.  Merriam,  4  Pick.  249; 
Thurston  v.  Blanchard,  22  id.  18 ;  Colby  v.  Jackson,  12  N.  H.  626, 
The  entering  and  killing  of  the  dogs  in  the  close  was  a  trespass. 
Kerr  v.  Seaver,  11  Allen,  151 ;  Bishop  v.  Fahay,  15  Gray,  61. 

H,  B.  Staphs,  for  defendant 

Gray,  J.  All  rights  of  property  are  held  subject  to  such  reason- 
able control  and  regulation  of  the  mode  of  keeping  and  use  as  the 
legislature,  under  the  police  power  vested  in  them  by  the  constitu- 
tion of  the  commonwealth,  may  think  necessary  for  the  preventing 
of  injuries  to  the  rights  of  others  and  the  security  of  the  public 
health  and  welfare.  In  the  exercise  of  this  power  the  legislature 
may  not  only  provide  that  certain  kinds  of  property  (either  abac* 
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the  qnestion  of  miBrepresentation  and  fraudulent  substitution 
not  open,  because  the  demandant  had  not  returned  or  offered  to  re-> 
turn  the  consideration  paid  and  received  for  the  deed. 

So  far  as  the  action  is  prosecuted  for  the  recovery  of  the  twa 
parcels  of  land  agreed  to  be  sold,  this  is  undoubtedly  the  rule  of 
law.    The  general  rule  that  a  party  who  seeks  to  rescind  a  contract 
must  restore  the  consideration  received,  or  put  the  other  party  in 
steUu  quo,  applies  as  well  to  a  rescission  on  the  ground  of  misrepre- 
sentation and  fraud  as  to  other  cases.    Kimball  v.  GunninghatOy 
4  Mass.  502 ;  Thurston  v.  Blanchardj  22  Pick.  18 ;  Perley  v.  Balch^ 
ZZ  id.  283;    Thayer  v.   Turnery   8  Met  550;  Masson  v.  Bovetf 
1  Denio,  74.    The  exceptions  grew  out  of  and  are  founded  on  the 
deficient  capacity  of  the  party  who  seeks  to  be  relieved  from  the 
contract     Oibson  v.  Soper,  6  Gray,  279 ;  Chandler  v.  Simmons,  97 
Mass.  508.    In  Bartlett  v.  Cowles,  15  Gray,  445^  the  general  rule  is 
said,  by  the  learned  judge  who  gave  the  opinion,  to  apply  to  the 
case  of  infiants  seeking  to  avoid  their  executed  contracts  on  the 
ground  of  infancy.    And  some  color  of  authority  is  given  for  that 
opinion  by  two  or  three  of  the  citations  made  in  its  support    But 
the  weight  of  argument,  and  we  think  also  of  authority,  is  the  other 
way.    See  I^'ice  v.  Furman,  27  Verm.  268.    The  case  of  Bartlett  v. 
Coioles  did  not  require  any  decision  of  that  question.    It  was  entirely 
sufficient  for  the  decision  of  the  case,  that  the  cutting  and  sale  of 
the  timber  by  the  defendant  had  been  done  under  an  agreement^ 
which,  at  the  time,  was  an  existing  valid  contract    The  subsequent 
avoidance  of  the  contract  under  which  it  had  been  done  could  not 
convert  those  acts  of  the  defendant  into  a  tort    This  consideration 
removes  the  statement  of  the  rule  above  referred  to  into  the  class 
of  obiter  dicta;  and  we  think  it  is  contrary  to  the  whole  theory  of 
the  laws  of  infancy.    The  quest70ipwa8  c[i?^tly  raised  in  the  more 
recent  case  of  Chandler  y.'$ininwni,^A  {his  court  are  unanimously 
of  the.epinien  there  ^ipressed.' 
'.  .*  \'}.  .'JVj9''Jt^iIi)B*pajrcel8  of  land  not  sold,  but  alleged  to  have  been  in- 
•'  '-duded  in  the  deed  by  fraud  of  the  defendant,  the  case  stands  differ- 
ently.   In  a  writ  of  entry  the  demandant  may  recover  any  part  of 
the  premises  demanded,  though  less  than  the  whole.    Gen.  Stata 
c.  134,  §  10.    If  the  plaintiff  can  establish  the  facts  that  those  par- 
cels were  so  included  by  fraud,  and  that  no  part  of  the  consideration 
was  paid  and  received  on  account  thereof,  she  may  set  up  the  fraud 
and  avoid  the  conveyance  of  those  lands  without  rescinding  the 
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•etaal  Bale  or  setting  aside  the  entire  deed.  The  avoidance  applies 
to  the  grant  of  the  title,  and  not  to  the  instrument  by  which  it  is 
made.  Walker  t.  Swasey,  2  Allen,  312.  The  question  whether  the 
eTidenoe  was  sufficient  to  prove  that  the  conveyance  of  such  other 
parcels  was  procured  by  misrepresentation  and  fraudulent  substi- 
tution, or  fraudulent  insertion  in  the  deed,  is  not  before  us.  It 
tended  to  prove  it ;  but,  by  the  ruling  of  the  court,  the  jury  were 
precluded  from  passing  upon  it.  The  exceptions  must,  therefore, 
be  sustained. 


PXBKDsrs  V.  LooKWOOD  and  another. 

(lOOXMiiMS.) 

ChmpronUmofDebti. 

An  agreement  by  a  creditor  to  accept,  in  satis&ction  and  dischaige  of  a  liqui- 
dated debt,  a  sum  less  than  the  full  amount  due,  provided  that  no  other  creditoi 
ihall  receive  more  tlian  a  like  per  cent  on  his  claim,  is  roid. 

This  was  an  action  of  contract  on  a  promissory  note  for  the  sum 
of  $159.41,  bearing  date  October  7,  1861,  payable  to  the  plaintiff 
nine  months  after  date,  and  signed  by  the  defendants,  Lockwood  & 
Oonnell,  as  copartners.  It  was  indorsed  by  the  plaintiff  as  follows: 
''December  14, 1864.  Beceivedon  the  within  note  $10.38,  being  the 
first  installment  toward  $15.94,  being  ten  per  cent  of  said  note, 
which,  when  paid,  is  to  be  in  full  satisfaction  and  settlement  of  the 
within  note,  provided  that  no  other  creditor  shall  receive  more  than 
ten  per  cent  on  his  claim  against  Lockwood  ft  Connell,  and,  pro- 
vided also,  that  if  any  creditor  shall  receive  more  than  ten  per  cent 
an  amount  equal  to  such  percentage  shall  be  paid  on  the  within 
note.'' 

There  was  no  evidence  of  any  assignment  of  property  or  other 
Kcuriiy  given  to  the  plaintiff;  nor  that  any  creditor  had  been  paid 
more  than  ten  per  cent  on  his  claim.  The  court  ruled  that  the 
indorsement  constituted  a  valid  and  legal  contract,  and  the  juiy 
found  a  verdict  for  the  plaintiff  for  only  the  balance  of  the  ten  pel 
tent  and  the  interest ;  and  the  plaintiff  alleged  exceptions. 
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t    tl,  H.  Bmneit  and  H.  J.  Fulhr,  for  plaintifEl 
«/.  3L  Morion,  Jr^  for  defendant. 

Wells,  J.  An  agreement  to  accept  in  satisfiactio^  and  disohargie 
of  a  liquidated  debt  a  sum  less  than  the  fall  amount  due  is  not  YaUd^ 
unless  there  exist  some  consideration  to  support  it,  other  than  the 
payment  or.  promise  of  the  debtor  to  pay  such  less  sum.  Harr 
riman  v.  Harritnan,  12  Gray,  341.  The  note  or  collateral  prom- 
ise of  another  person  will  support  the  agreement.  Brooks  t. 
WJMey  2  Met  283.  For  a  like  reason,  when  such  an  agreement 
forms  part  of  a  composition  in  which  several  creditors  join,  mutually 
stipulating  to  withdraw  or  withhold  suits,  and  that  they  will  release 
to  their  common  debtor  a  part  of  their  claims  xipon  payment  of  a  cer- 
tain other  parU  the  agreement  becomes  binding  between  each  creditor 
an  d  the  debtcr  Eaton  y.  Lincoln,  13  Mass.  424 ;  Steinman  y.  Magnus^ 
1 1  East,  390.  The  reason  is,  that  the  rights  and  interests  of  other 
parties  bccoxne  iuYoWed  in  the  arrangement,  and  this  aflTords  a 
new  and  legal  consideration  for  the  promise.  It  would  be 
contrary  to  good  fiEuth  for  a  creditor  who  has  secured  the  advantage 
of  such  an  arrangement  to  disregard  its  obligations  by  proceeding  to 
enforce  the  balance  of  his  demand ;  and  the  debtor  is  entitled  to 
avail  himself  of  this  consideration  in  defense.  Oood  v.  Cheesmnan, 
2  B.  ft  Ad.  328 ;  Boyd  v.  Hind,  1  H.  ft  N.  938. 

In  this  case  the  exceptions  do  not  show  that  there  was  any  such 
mutual  agreement  between  the  creditors.  The  defense  indicated  by 
the  most  important  ruling  of  the  court  appears  to  be  based  entirely 
upon  the  legal  effect  of  the  agreement  between  the  plaintiff  and 
defendant,  as  indorsed  upon  the  notes  in  suit  That  agreement 
affects  no  other  party.  Its  reference  to  the  like  settlement  of  other 
debts  is.  merely  in  the  nature  of  a  condition  attached  to  the  plaint- 
iff's promise  to  discharge  the  notes.  It  does  not  make  it  any  the 
more.. binding.  The  defendant's  undertaking,  that  he  would  not 
pay  others  more  than  the  plaintiff,  would  not  prevent  others  from 
enforcing  .their  claims  in  full ;  and  is  not  such  a  promise  as  would 
afford  any  consideration  for  the  agreement  of  the  plaintiff.  It  is 
neither  a  benefit  to  the  plaintiff  nor  disadvantage  to  the  defendant 
So  far  (IS  the  exceptions,  show,  the  release  of  their  claims  by  the  other 
(creditors  had  no  connection  with  the  agreement  The  agreement 
itself  shows  no  legal  consideration  to  give  it  effect  as  a  contract 
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As  we  understand  the  exceptions,  the  court  below  ruled  that  the 

agreement  indorsed  upon  the  notes  constituted  of  itself  **  a  legal  and 

Talid  contracl^  binding  on  the  plaintiSl^    This,  we  thi  ik,  was  olearlj 

wrong,  and  for  this  cause  the 

JBxceptians  are  sustained. 


Pabkhubst  y.  Oloucbstbb  Mutual  Fishiko  Insubakob  Oa 

(1001EBai.80L) 

Ifmnranoe.    BamUrp, 

A  policy  of  iDBurance  against  all  marine  risks  is  Just  as  Mnding  and  eflbctnal  as 

If  the  risks  are  specified  In  detail. 
Those  risks  Inclnde  barratry  of  the  master  and  mariners;  and  it  is  immaterial 

that  the  assured  was  the  owner  of  the  vessel  and  appointed  the  master  and 

mariners. 

The  fietcts  appear  in  the  opinion. 

JR.  H.  Dana,  Jr.,  and  L,  8.  Dabney,  for  plaintilK 

L.  ff,  Sweeiser  and  C.  P.  Thompson^  for  defendants. 

Obat,  J.  This  is  an  action  upon  a  policy  of  insurance,  by  which 
the  Gloucester  Mutual  Fishing  Insurance  Company  ^' cause  David 
Parkhurst,  for  whom  it  may  concern,  to  be  insured,  lost  or  not  lost,'' 
a  certain  sum  for  one  year  on  seven-eighths  of  the  schooner  James 
Sayward,  "  to  be  insured  in  the  manner  prescribed  by  the  by-laws, 
to  be  subject  to  all  the  restraints  and  liabilities  therein  set  forth." 
The  extracts  from  the  by-laws,  which  are  printed  on  the  third  page 
of  the  policy,  show  that  it  is  intended  to  insure  a  fishing  vessel  on 
a  fishing  voyage ;  but  neither  the  policy  nor  the  by-laws  contain  any 
particular  enumeration  of  the  risks  to  be  assumed  by  the  under- 
writers. On  the  fetce  of  the  policy  is  printed  this  clause :  ^'  And  the 
insurers  are  not  in  any  case  to  be  held  to  pay  ftr  any  loss  or  damage 
in  consequence  of  restraint,  seizure  or  detention,  by  any  legal  jr 
illegal  power  whatsoever,  or  for  any  damage,  accident  or  loss  which 
may  happen  or  occur  to  any  vessel  while  she  may  be  under  such 
restraint,  detention  or  seizure.^'  The  amount  of  premium  is  stated 
in  the  margin. 

Vol.  L  — 14 
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At  the  trial  it  appeared  that  the  yeasel  was  lost  in  returning  from 
a  fishing  voyage,  within  the  terms  of  the  policy.  There  was  conflict- 
ing eyidence  upon  the  question  whether  she  accidently  struck  upon 
a  rock,  or  was  scuttled  and  sunk  by  the  master.  The  jury  found 
that  she  was  lost  by  barratry  of  the  master.  The  only  question 
reserved  is,  whether,  by  this  policy,  as  applied  to  the  facts,  the 
plaintiff  was  insured  against  such  a  loss ;  and,  according  to  our 
opinion  upon  that  question,  judgment  is  to  be  entered  for  the 
plaintiff  or  the  defendants. 

It  is,  doubtless,  necessary  that  a  policy  of  insurance,  read  in  the 
light  of  those  facts  of  which  courts  must  take  judicial  notice,  or 
which  are  within  the  common  knowledge  of  mankind,  should. ex- 
press the  risks  assumed  by  the  underwriters.  But  such  expression 
may  as  well  be  by  general  terms  as  by  the  usual  mode  of  particular 
enumeration.  A  policy  of  insurance  against  all  marine  risks,  or 
against  all  the  risks  which  underwriters  usually  take,  is  just  as  bind- 
ing and  effectual  as  if  the  risks  are  specified  in  detail.  As  Chief 
Justice  Mabshall  said  in  Veaton  v.  Fry,  5  Cranch,  335,  342, 
*^  policies  of  insurance  are  generally  the  most  informal  instruments 
which  are  brought  into  courts  of  justice;  and  there  are  no  instru- 
ments which  are  more  liberally  construed,  in  order  to  effect  the  real 
intention  of  the  parties,  if  that  intention  can  be  clearly  ascertained**^ 
In  that  case  a  recovery  was  had  upon  a  policy  ^against  all  risks, 
blockaded  ports,  and  Hispaniola  excepted."  And  in  Levy  v.  Mer- 
rill,  4  Greenl.  180,  an  insurance  against  "  the  risks  contained  in  all 
regular  policies  of  insurance  *'  was  held  to  cover  a  loss  by  capture. 
Even  a  mere  agreement  to  insure  a  certain  sum  on  a  certain  vessel 
at  a  certain  valuation  for  a  certain  voyage  is  sufiScient  to  bind  the 
insurers  to  make  out  a  policy  in  the  usual  form  and  containing  the 
usual  clauses.  Oliver  v.  Mutual  Commercial  Insurance  Co.,  2  Cur- 
tis C.  C.  290,  291. 

The  policy  before  us  declares  that  the  defendants  cause  the  plain- 
tiff to  be  insured  a  certain  sum  on  a  definite  interest  in  a  sea-going 
vessel,  ''  lost,  or  not  lost"  The  contract  is  in  terms  a  policy  of 
insurance,  and  of  marine  insurance,  which  as  as  much  is  to  say,  a 
policy  of  insurance  against  the  usual  marine  risks. 

Those  risks,  according  to  the  common  and  almost  universal  enu- 
meration in  English  and  American  policies  of  insurance,  include  not 
only  perils  of  the  seas,  fire,  enemies,  pirates,  thieves,  arrests,  restraints 
and  detainments  of  kings,  princes  and  people,  but  barratry  of  the 
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master  and  mariners.  A  substantially  similar  form,  expressed  in  al- 
most the  same  words,  has  been  used  in  England  for  more  than  two 
oentaries.  1  Wesf  s  Simboleography,  §  663 ;  Malynes,  108.  In  Jef- 
feries  v.  Leffendra,  decided  in  the  second  or  third  year  of  William 
and  Mary,  the  policy  in  which  is  described  in  Garth.  216^  and  3  Ley* 
320,  as  'Mn  the  usual  form/'  and  in  2  Salk.  443,  as  against  ''perils  of 
the  sea,  pirates,  enemies,''  etc.,  Lord  Holt  remarked,  by  way  of 
illustration  ''  Suppose  the  master  had  committed  barratry,  the  insur- 
erg  are  liable."  1  Show.  326 ;  S.  C.  Holt,  466.  Many  English  ca^s 
of  insurance  against  barratry,  decided  before  the  American  Bevoln- 
tion,  are  collected  in  the  fifth  chapter  of  Mr.  Justice  Park's  Treatise, 
and  in  Earle  y.  Rowcrofty  8  East,  134,  Lord  Ellsnbobough  said 
^^  Barratry  has,  from  the  earliest  times,  held  its  place  as  a  subject  of 
indemnity  in  British  policies  of  insurance." 

By  Vaucher's  Guide  to  Marine  Insurances,  published  in  London 
in  1834,  and  ^  containing  the  policies  of  the  principal  commercial 
towns  in  the  world,"  it  appears  that ''  barratry  of  the  master  and 
mariners"  is  one  of  the  risks  specified  in  the  ordinary  form  of  policy, 
not  only  throughout  the  British  dominions  and  the  United  States 
but  in  France  (limited  iu  the  port  of  Marseilles  to  French  yessels), 
Germany  and  the  North  of  Europe,  and  that  the  only  ports  in  which 
It  IS  omitted  are  those  of  Italy,  Spain  and  Portugal,  and  Alexandria^ 

In  France,  in  early  times,  a  specific  enumeration  of  risks  was  nut 
an  essential  part  of  the  policy,  and  insurers  were  responsible  ipso  jure 
for  barratry.  Cleirac,  Emerigon  and  other  jurists  were  of  opinion 
that,  upon  general  principles,  insurers  were  so  liable,  if  not  dis- 
charged by  some  particular  enactment,  such  as  the  French  Ordinance 
of  1681,  which  proyided  that  they  should  not  be  responsible  for  loss 
or  damage  to  yessels  and  goods  by  the  fault  of  masters  and  mariners, 
unless  expressly  charged  in  the  policy  with  the  barratry  of  the  master. 
Other  commentators  were  of  opinion  that  insurers  could  not  be  held 
liable  for  barratry,  without  an  express  stipulation  to  that  effect 
Guidon,  ch.  1,  art  1 ;  ch.  2,  art  1 ;  ch.  5,  art  6 ;  ch.  9,  art  1 ;  ch.  17, 
art  1 ;  Cleirac,  217,  231,  254,  290,  291,  329,  451 ;  Emerigon  des 
Assurance,  ch.  2,  §  7 ;  ch.  12,  §§  3, 7,  and  authorities  cited ;  2  Valin, 
79,  80.  But  it  would  be  superfluous  to  enter  upon  a  critical  exami* 
nation  and  comparison  of  their  conflicting  statements,  and  of  ths 
local  laws  and  usages  by  which  they  were  more  or  less  influenced. 
It  is  sufflcient  for  this  case  that  barratry  is,  and  long  has  been, 
a  usual  marine  risk  whereyer  our  law  preyails. 
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In  Waters  v.  Merchants'  Louisville  Insurance  Co.,  11  Pet  218, 
decided  for  the  defendants,  the  policy  which  was  held  not  to 
cover  a  loss  hy  barratry  impliedly  excluded  that  risk,  by  enu- 
merating the  risks  assumed  as  those  of  '^rivers,  fire,  enemies, 
pirates,  assailing  thieves,  and  all  other  losses  and  misfortunes 
which  shall  come  to  the  hurt  or  detriment  of  the  steamboat, 
her  engines,  tackle  and  furniture,  according  to  the  true  intent 
and  meaning  of  the  policy."  Even  in  that  case,  a  loss  by  fire 
arising  from  negligence  of  the  master  and  crew,  was  held  to  be 
within  the  policy;  and  the  court  cited  with  approval  the  words 
of  Mr.  Justice  Batley,  in  delivering  the  opinion  of  the  court  of 
queen's  bench,  holding  that  insurers  against  fire  and  barratry  were 
not  exempt  from  loss  by  fire  occasioned  by  such  negligence.  "The 
object  of  the  assured  certainly  was  to  protect  himself  against  all  the 
risks  incident  to  a  marine  adventure.  The  underwriter  being, 
therefore,  liable  prima  facie  by  the  express  terms  of  the  policy,  it 
lies  upon  him  to  discharge  himself.'^  Busk  v.  Boyal  ^change 
Assurance  Co,y  2  B.  &  Aid.  73,  79.  This  view  of  the  contract  ia 
equally  applicable  to  the  present  case. 

'  It  was  argued  by  the  learned  counsel  for  the  defendants  that  the 
express  exemption  of  liability  for  losses  by  arrest,  restraint  or  deten- 
tion, tends  to  show  the  extent  of  the  liability  out  of  which  .h 
exception  is  made ;  and  that  such  risks  are  perils  of  the  sea,  and^ 
therefore,  the  only  risks  insured  against  are  other  perils  of  the  sea. 
But  it  is  well  settled  that  the  risks  thus  excepted  are  not  perils  of 
the  sea.  3  Kent's  Com.  (6th  ed.)  216 ;  Spence  v.  Ohodwick,  10  Q.  B. 
617 ;  The  Griffin,  4  Blatchf.  C.  C.  203 ;  S.  C.  nom.  Rowland  v.  Green- 
way,  22  How.  502 ;  Gage  v.  TirrOl,  9  Allen,  307,  310.  This  argu- 
ment, therefore,  turns  with  increased  force  against  the  defendanta 
It  was  further  argued  that,  if  the  defendants  were  liable  for  bar- 
ratry at  all,  they  were  not  so  liable  in  this  case,  because  the  assui^ 
was  the  owner  of  the  vessel,  and  as  such  had  the  appointment  of 
the  master  and  mariners,  and  was  responsible  for  their  acts.  The 
report  does  not  show  the  fact  of  the  ownership  of  the  vessel ;  but, 
assuming  it  to  be  as  stated,  we  are  of  opinion  that  it  is  immaterial 
Some  of  the  continental  writers,  indeed,  have  expressed  the  opinion 
that  insurers  against  barratry  were  not  liable  under  such  drcum- 
stances.  But  the  law  of  England  and  America  recognizes  no  such 
implied  exception.  Havelock  v.  Handily  3  T.  R,  277 ;  Wilson  v. 
Qenern^  Mutual  In.^urance  Co.,  12   Cusli.  362 ;   and  the  general 
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tendency  of  the  modem  decisions  is,  not  to  hold  the  owner,  who 
has  complied  with  the  warranty  of  seaworthiness,  responsible  for 
the  negligence  of  master  or  crew  upon  the  voyage.  Nelson  y.  Suf- 
folk Insurance  Co.y  8  Gush.  496,  and  cases  cited. 

It  was  argued  that  such  an  exception  should  be  implied  in  this 
contract,  because  the  Boston  policies  contain  in  the  clause  of  bar- 
ratry an  express  exception,  '^  unless  tne  assured  is  owner  of  the 
yessel.''  But  no  evidence  had  been  offered  of  any  usage  to  insert 
such  an  exception  in  the  port  of  Gloucester,  or  any  other  port  in 
the  Commonwealth ;  and  such  a  usage  is  not  to  be  inferred  without 
clear  proof.  Macy  v.  Whaling  Insurance  Co»y  9  Met  365,  366; 
Rogers  v.  Mechanic^f  Insurance  Co.^  1  Story,  603.  Even  an  express 
exception  in  a  policy  is  to  be  construed  against  the  underwriters^ 
by  whom  the  policy  is  framed,  and  for  whose  benefit  the  exception 
is  introduced.  Palmer  v.  Warren  Insurance  Co,,  1  Story,  364; 
Dole  V.  Niew  England  Insurance  Oo,,  6  Allen,  385.  This  rule  of 
ecnstruction  applies  more  strongly  when  an  exception  from  '^he 
ordinary  marine  risks  is  sought  to  be  implied  without  any  words  to 
support  it. 

The  court  is  therefore  of  opinion  that,  upon  the  case  reported^ 

there  must  be 

Judgment  for  the  plaintiff. 


Hayitbs  v.  Niob. 

(1001EMi.8Vi:) 

8$9enmd$  qf  emUraeL    AppUoaUon  ef  paffmtmts. 

Die  pramise  to  pay  for  both  past  and  future  board  at  a  certain  rate  is  severable, 
and  the  plaintiff  may  recover  for  so  much  of  it  as  is  not  within  the  statute. 

A  creditor  receiving  payments  without  any  direction  as  to  application,  may 
appropriate  them  to  any  debt  not  illegal,  even  if  it  would  not  support  aa 
actkm. 

There  being  dae  flrom  one  Hannah  Hurley,  for  her  child's  boards 
to  the  plaintiff,  the  sum  of  $67,  the  defendant  made  a  verbal  prom 
iae  to  pay  for  such  board,  both  for  the  time  that  had  elapsed  since 
the  child's  birth  and  for  that  to  come,  the  sum  of  $3  per  week.    He 
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paid  at  the  time  $13,  and  BiibseqHently  $25.  This  action  was  brought 
to  recover  for  board  of  child  from  time  of  birth. 

J.  C.  Sanborn,  for  defendant. 

E.  J.  Sh&rmany  for  plaintiff. 

OBATy  J.  The  eyidence  introduced  by  the  plaintiff  at  the  trial 
tended  to  prove  that  the  defendant  made  an  oral  promise  to  pay  for 
the  past  and  future  l)oard  of  the  child  at  a  certain  weekly  rate.  The 
judge  presiding  at  the  trial  instructed  the  jury  that,  if  the  defend- 
ant made  such  a  contract,  he  would  be  liable  for  the  future  board 
o{  the  child,  but  not  for  the  past  board,  because  the  contract  to  pay 
for  that  was  a  promise  to  pay  the  debt  of  another,  and  within  the 
statute  of  frauds.  The  latter  part  of  this  instruction  was  in  the  de- 
fendant's favor  and  is  not  excepted  to.  And  he  has  no  just  ground 
4)f  exception  to  the  first  part ;  for  the  promise  to  pay  for  both  past 
and  future  board  at  a  certain  rate  was  clearly  severable,  and  the 
plaintiff,  under  a  general  count  (such  as  this  declaration  contains), 
might  recover  for  so  much  as  was  not  within  the  statute.  Rafid  v 
Mather,  11  Gush.  1 ;  Allen  v.  Leonard,  16  Gray,  202. 

The  instruction  as  to  the  appropriation  of  payments  was  equally 
<K>rrect.  A  creditor,  receiving  payments  from  his  debtor  without 
any  direction  as  to  their  application,  may  appropriate  them  to  any 
debt  which  he  holds  against  him,  and  which  is  not  illegal,  even  if  it 
would  not  support  an  action,  either  because  the  law,  without  pro- 
hibiting the  contracting  of  such  a  debt,  has  declared  that  no  action 
shall  be  maintained  upon  it,  or  because  a  right  of  action  once  exist- 
ing has  been  barred.  Philpott  v.  Jones,  4  Nev.  ft  Man.  14;  S.  G.  2 
Ad.  ft  El.  41 ;  Rohan  v.  Hanson,  11  Gush.  47 ;  Mills  v.  Powkes,  5 
Bing.  N.  G.  455 ;  S.  G.,  7  Scott,  444 ;  Ramsay  v.  Warner,  97  Mass. 
13.  The  statute  of  frauds  does  not  make  an  oral  promise  to  pay 
the  debt  of  another  unlawful,  or  prohibit  its  performance,  but  only 
prevents  the  maintenance  of  an  action  upon  it.  This  plaintiff  was 
allowed  to  maintain  her  action  upon  so  much  only  of  the  defend- 
ant^s  contract  as  was  not  within  the  statute. 

Exceptions  overrtML 
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(100MMi.8n.) 
Writ  qf  tuppUc(»oiL 

Origin  and  character  of  the  writ  of  tfuippUcaijU  stated. 

Courts  of  equity  will  not  entertain  a  petition  for  such  writ  where  the  par^ 
applying  therefor  has  grounds  for  a  diTorce  a  merud  because  of  ill-treatment, 
although  she  has  conscientious  scruples  against  applying  for  a  diToroe. 

The  petition  was  for  a  writ  of  aupplicavit  on  ground  of  cruel 
treatment  of  and  neglect  to  maintain  the  petitioner  by  the  respond- 
ent, her  husband.  The  petitioner  further  stated  that  she  "  does  not 
find  liberty  of  oonscience,  and  with  her  religious  conyictions,  to 
avail  herself  of  the  statute  remedy  of  divorce  to  obtain  alimony." 
An  injunction  to  restrain  respondent  from  concealing  or  wasting 
his  substance  was  also  asked. 

A.  O.  Sedgwichj  for  petitioner,  cited  Dolhyn^s  Case^  3  Ves.  &  B.  183 ; 
Ktzherbert,  N.  B.  80  E,  81  B,  82 ;  Ball  v.  Montgomery,  2  Ves.  Jr.  195 ; 
Duncan  v.  Duncan,  19  Yes.  394 ;  2  Story's  Eq.  (8th  ed.)  §  1476,  noieZ; 
2  Com.  Dig.  Gh.  2  D ;  1  Eq.  Gas.  Ab.  67 ;  Lambert  v.  Lambert,  2  Bra 
P.  0. 26 ;  Godd  v.  Codd,  2  Johns.  Gh.  141 ;  Prather  v.  Feather,  4  Des- 
saus.  33 ;  PurceU  v.  PurceU,  4  Hen.  &  Munf.  507;  Patterson  v.  Pat^ 
terson,  1  Halst  Oh.  389;  Ohver  v.  Olover,  16  Ala.  440;  Dunnoch  v. 
Dunnochj  3  Md.  Oh.  140 ;  Thompson  v.  Thompson,  10  Rich.  Eq.  416 ; 
Simpson  v.  Simpson,  31  Mo.  24;  Almond  v.  Almond,  4  Rand.  662; 
Lockridge  v.  Lockridge,  3  Dana,  28 ;  Oxenden  v.  Oxenden,  2  Vem. 
393 ;  Williams  v.  CaUow,  id.  752 ;  Lambert  v.  Lambert,  2  Bro.  P.  C.  18 , 
Rice  V.  Bale,  5  Gush.  238. 

A,  R,  Brown  and  A.  E.  Alger,  for  respondent 

Ohapicak,  0.  J.  This  is  a  petition  for  a  writ  of  supplicavit, 
addressed  to  us  as  a  court  of  chancery.  The  petitioner  alleges  and 
proves  such  acts  as  would  be  sufficient  to  support  a  libel  for  divorce 
from  bed  and  board  for  his  cruel  and  abusive  treatment  of  her.  She 
also  alleges  and  proves  that  she  has  conscientious  scruples  against 
applying  for  a  divorce.  No  writ  of  supplicavit  has  ever  issued  from 
this  oourt  The  novel  fcy  of  the  application  makes  it  necessary  to  exam- 
ine into  the  origin  and  character  of  the  process.    A  full  account  of 
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it  is  giyen  in  Fitzherbert,  N.  B.  79.  It  appears  that  it  was  a  writ  d& 
securitaie  pacts.  It  might  be  sued  out  by  any  person,  upon  proper 
petition  and  oath,  requiring  another,  who  had  threatened  him,  to 
keep  the  peace.  A  wife  might  have  it  against  her  husband.  But 
after  the  St  1  Edw.  Ill,  ch.  16,  other  forms  of  writ  were  resorted 
to.  Upon  security  being  given  by  the  defendant,  he  might  have  a 
supersedes. 

The  form  of  the  writ  was,  to  compel  the  husband,  "  that  he  shall 
well  and  honestly  treat  and  govern  the  aforesaid  B.  (his  wife),  and 
that  he  shall  not  do,  nor  procure  to  be  done,  any  damage  or  evil  to 
her  of  her  body,  otherwise  than  what  reasonably  belongs  to  her 
husband  for  the  purpose  of  the  government  and  chastisement  of 
his  wife  lawfully.**  See  also  Bac.  Ab,,  Surety  of  the  Peace,  C.  The 
course  of  proceeding  was,  to  arrest  the  defendant  on  the  writ  and 
bring  him  before  the  sherifT,  or  a  justice  of  the  peace,  when  a  recog- 
nizance was  taken  in  a  reasonable  sum,  with  sureties,  and  there- 
upon he  was  discharged  by  a  writ  of  supersedeas.  If  nothing  new 
appeared,  it  was  the  practice,  both  in  chancery  and  in  the  king's 
bench,  to  discharge  the  articles  of  the  peace  at  the  end  of  a  year. 
Baynum  v.  Baynum,  AmbL  63 ;  Ex  parte  King^  id.  240.  But  if  the 
ill  usage  continued,  a  discharge  was  refused.  Ex  parte  Eing,  id. 
833.  The  court  had  only  power  to  bind  the  husband  to  his  beha- 
vior, not  to  remove  his  wife  from  him.  77ie  Eing  v.  Lord  Lee,  2 
IjCv.  128.  There  are  several  reported  cases  in  modem  times  where 
sureties  of  the  peace  were  required.  Tunnicliff^s  Case,  1  Jac.  ft 
Walk.  348 ;  Heyn's  Case,  2  Yes.  ft  B.  182 ;  DohhyrCs  Case,  3  Ves.  ft 
B.  183. 

The  object  of  the  writ  is  not  to  provide  for  a  permanent  main 
tenance  for  the  wife.  In  Head  v.  Head,  3  Atk.  547,  Lord  Hard- 
wiOKE  said  the  securiiy  was  taken  upon  the  supposition  that  the 
parties  would  live  together.  In  Duncan  v.  Duncan,  19  Yes.  394, 
Sir  William  Obaist  said  it  was  contrary  to  the  established  doctrine, 
that  a  married  woman  should  be  a  plaintiff  in  the  court  of  chan- 
cery for  a  separate  maintenance;  that  it  was  always  incidental  to 
some  other  matter  that  she  became  entitled  to  a  separate  provision 
He  instances  the  case  of  a  supplicamt  for  sureties  of  the  peace,  if  i: 
became  necessary  that  she  should  live  apart  See  also  BaUy.  MmU 
gomery,  2  Yes.  Jr.  195.  But  it  is  not  stated  that  the  provision  is  t« 
be  permanent;  and  the  remarks  are  mere  dicta.  But  in  Olancy  oc 
Married  Women,  454,  it  is  said  that  the  writ  is  always  sued 
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npon  the  supposition  that  the  husband  and  wife  are  to  cohabit,  aa 
will  appear  from  the  language  and  object  of  the  writ  itself;  and  he 
asks:  ^'How  can  a  court  award  a  separate  maintenance  to  a  wife 
upon  a  proceeding  which  she  has  recourse  to  upon  the  idea  fchat  she 
is  to  liye  with  her  husband  ?''  In  Codd  v.  Godd^  2  Johns.  Gh.  141, 
Chancellor  Kent  doubted  his  power  to  grant  the  writ,  even  in  a 
piopcr  case,  and  asked  why  the  party  should  not  apply  to  a  justice 
of  the  peace  to  bind  the  other  to  his  good  behavior.  The  only 
cases  cited  in  which  it  appears  to  have  been  granted  in  this  countrj 
is  Praiher  v.  PraiJier,  4  Dessaus.  33. 

In  2  Story's  £q.  (8th  ed.)  §  1423,  it  is  said  that  there  is  no 
modem  instance  of  a  decree  of  separate  maintenance  on  supplicavii* 
No  such  instance  is  referred  to  in  the  argument  in  this  case,  nor 
haye  we  been  able  to  find  one. 

In  Olavering's  Caae,  2  P.  W.  202,  a  motion  for  supplicavit  was 
refused,  and  it  is  remarked  that  the  master  of  the  rolls  generally 
refuses  to  grant  this  writ,  directing  the  party  to  apply  elsewhere^ 
namely,  to  the  justices  of  the  peace. 

In  its  nature,  it  is  a  criminal  proceeding;  and  this  is  a  good 
reason  why  it  should  have  gone  into  disuse,  for  it  does  not  seem  to 
be  desirable  that  courts  of  chancery  should  retain  this  small  modi- 
cum of  criminal  jurisdiction.  The  provisions  of  the  General  Statutes, 
chapter  113,  which  prescribe  chancery  jurisdiction  and  regulate  chan* 
eery  practice  in  this  commonwealth,  render  it  clear  that  the  legislature 
did  not  intend  to  include  criminal  cases.  And  chapter  169,  which 
regulates  the  process  by  which  parties  may  be  required  to  give  sureties 
to  keep  the  peace,  limits  the  term  of  the  recognizance  to  six  months. 
This  limitation  would  substantiaUy  destroy  the  value  of  a  writ  of 
tupplicavU;  and  though  the  statute  authorizes  this  court,  as  weU 
as  the  inferior  conrts,  to  take  such  recognizances,  yet  it  is  to  be  so 
interpreted  as  to  be  consistent  with  the  system  of  leaving  all  crim- 
mal  matters,  except  capital  cases,  to  be  tried  in  the  lower  courts. 

But  it  never  was  as  a  direct  object  of  the  writ  of  supplicavii  to 
give  alimony.  Its  purpose  was  to  protect  the  complaining  paHy 
from  personal  violence  and  abuse.  Sometimes  it  was  thought 
necessary  to  make  a  temporary  provision  for  a  wife  who  had  left  her 
husband,  because  it  was  not  safe  to  live  with  him  until  he  would 
receive  her  back.  An  attempt  to  use  the  process  for  the  direct 
purpose  of  obtaining  alimony  to  enable  her  to  have  a  permanent 
separate  maintenance  would  have  been  regarded  as  an  abuse. 

Vol.  I.  —  li; 
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Yety  the  obyious  purpose  of  the  complaint  in  this  case,  is,  to 
make  this  court  an  instrument  by  which  a  woman,  who  has  gzound 
ibr  a  divorce  a  mensd  because  of  ill-ti'eatment,  may  obtain  a  per- 
manent separate  maintenance,  and  still  preserve  the  marriage  rela- 
tion. The  petition  enumerates  the  acts  of  abuse,  avers  that  the 
peiitioner  has  asked  her  husband  for  money  and  maintenance  for 
herself  and  child,  which  he  refuses  to  furnish,  and  avers  that  it  is 
dangerous  to  her  life  to  live  with  him.  It  alleges  that  he  is  conceal- 
ing and  wasting  his  property,  and  that  she  and  her  child  are  in 
danger  of  being  left  without  support  It  prays  that  he  may  be  re- 
quired to  find  sureties  of  the  peace,  and  that,  as  incident  thereto, 
there  shall  be  granted  to  her,  from  his  property  or  earnings,  a  suit- 
able maintenance  for  herself  and  child,  and  that  a  writ  of  injunction 
may  be  granted,  restraining  him  from  conyeying  or  concealing  his 
property. 

It  alleges  that  she  has  left  him,  bnt  does  not  intimate  a  willingnesB 
or  desire  to  return.  Of  course  the  only  use  of  a  recognizanoa  to 
keep  the  peace  wonld  be  tp  prevent  him  from  molesting  her  while 
living  separately.  The  form  of  the  ancient  writ  for  which  she  asks 
would  hardly  be  approved  of  by  her  or  by  the  court 

Bnt  she  puts  her  case  upon  tiie  gronnd  that  she  has  conscientioiir 
scruples  against  the  remedy  which  is  provided  by  law  for  married 
women  who  desire  to  be  permanently  separated  from  their  husbands, 
namely,  an  application  for  a  divorce.  Such  scruples  may  always 
justify  a  party  in  declining  to  avail  herself  of  any  legal  remedy 
which  the  law  has  provided;  or  in  applying  to  the  legislature  to 
establish  a  new  remedy  by  statute.  But  the  judicial  department  of 
the  government  has  not  power  to  make  law ;  it  can  only  declare 
what  the  law  is,  in  application  to  cases  as  they  are  properly  brought 
before  it  We  could  not,  for  example,  give  to  a  party  a  remedy  in 
equity  on  the  ground  that  he  had  conscientious  scruples  against 
bringing  an  action  of  tort  For  this  reason,  we  cannot  take  notice 
of  the  conscientious  scruples  of  the  petitioner  in  respect  to  any 
remedy  which  the  legislature  has  provided  for  her. 

PUUian  difmimd. 
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Shaw  v.  Spbkobb  ei  al.  « 

(1001Uflt.8Bl) 

Drontfer  of  itoek  e&rt(fieate»,    Ffedffe  qf  trtut  propertif. 

A  oertiflcate  of  stock  transferred  in  blank  is  not  a  negotiable  instrument 

Where  one  known  to  be  a  trustee,  pledges  that  which  is  known  to  be  kmil 
property,  to  secure  his  own  debt,  the  act  is  prima  fade  unauthorized,  and  it  la 
the  duty  of  him  who  takes  such  security  to  ascertain  whether  the  trustee  baa 
a  light  to  give  it 

Where  one  holding  certificates  of  stock  hi  his  name  as  **  trustee,**  pledges  the 
same  as  security  for  his  own  debt,  the  term  **  trustee**  is  a  sufficient  notice 
of  a  trust,  and  the  pledgee  who  takes  the  certificates  without  inquiry,  does 
so  at  his  peril. 

Bridence  that  stock  certificates,  issued  in  the  name  of  one  as  trustee,  and  by 
him  transfenred  in  blank,  are  constantly  bought  and  sold  in  the  market  with- 
out inquiry,  is  inadmissible,  as  vaiying  an  established  rule  of  law. 

fhe  owner  of  stock  certificates,  fraudulently  pledged  by  one  holding  them  aa 
trustee,  la  not  estopped  from  claiming  them  of  the  pledgee  by  standing  by, 
after  having  notified  the  pledgee  of  his  claim  and  demanding  the  stock,  and 
without  protest,  witnessing  the  pledgee  pay  an  assessment  theretofore  made 
on  the  stock. 

Bill  for  an  injanction  to  restrain  Spencer,  Vila  &  Co.,  a  firm  of 
brokers,  from  making  any  sale  or  transfer  of  two  thousand  shares 
of  the  stock  of  the  Galnmet  Mining  Company,  or  of  the  certificates 
thereof,  and  also  the  said  company  from  recognizing  the  yaliditj 
of  any  such  sale  or  transfer  otherwise  than  to  the  plaintiff. 

The  following  were  the  facts :  Charles  Mellen,  a  member  of  the 
firm  of  Mellen,  Ward  &  Co.,  as  collateral  security  for  an  antecedent 
debt  due  from  that  firm  to  Spencer,  Vila  &  Co.,  had  delivered  tc 
them  two  certificates  of  stock  in  the  Calumet  Mining  Company  for 
one  thousand  shares  each,  standing  in  the  name  of  another  member 
of  the  firm  of  Mellen,  Ward  &  Co.,  namely,  ''  R  Carter,  trustee,'' 
and  by  him  transferred  in  blank.  These  certificates  contained  the 
following  provision:  ''Transferable  only  on  the  books  of  the  com- 
pany by  the  holders  thereof  in  person,  or  by  a  conveyance  in  writing 
recorded  in  said  books,  and  surrender  of  this  certificate.'' 

The  shares  represented  by  these  certificates  were  originally  owned 
by  Q.  A.  Shaw,  had  been  transferred  by  him  to  the  plaintifi*,  S.  P. 
Shaw,  and  by  him  transferred  into  the  name  of  ''E.  Carter,  trustee,'' 
as  collateral  security  for  acceptance  of  Q.  A.  Shaw,  on  drafts  of  the 
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Hni*on  Mining  Company,  which  had  been  taken  by  Carter's  firm, 
Mellen,  Ward  &  Co.,  for  negotiation.  The  receipt  given  by  Mel- 
len,  Ward  &  Co.  for  these  certificates  acknowledged  them  as  coll&teral 
secnrity,  and  promised  to  return  them  to  S.  P.  Shaw,  the  plaintiff, 
whenever  said  acceptances  were  paid.  The  books  of  the  company 
did  not  show  the  arrangment  with  Carter,  nor  the  nature  or  extent 
of  the  trust.  At  the  time  of  the  delivery  of  the  certificates  to  the 
defendants,  Spencer,  Vila  &  Co.,  nothing  was  due  Mellen,  Ward 
ft  Co.  on  the  Shaw  acceptances. 

The  firm  of  Mellen,  Ward  ft  Go.  having  failed,  without  paying 
their  debt  to  Spencer,  Vila  ft  Co.,  the  latter  firm  filled  the  blanks  in 
the  transfer  of  the  certificate  with  their  own  name,  and  presented 
them  to  Q.  A.  Shaw,  the  transfer  agent  of  the  mining  company,  and 
requested  that  the  transfer  be  made  and  a  new  certificate  issued  in 
the  name  of  the  firm.  Mr.  Q.  A.  Shaw  declined  to  make  the  trans- 
fer on  the  ground  that  an  assessment  of  five  dollars  per  share,  which 
had  been  made  on  the  capital  stock,  remained  unpaid  on  the  shares 
in  question.  The  next  day,  having  learned  of  the  manner  in  which 
Spencer,  Vila  ft  Co.  had  become  possessed  of  the  certificates,  Mr.  Q. 
A.  Shaw  served  a  notice  on  that  firm  that  the  said  certificates  were 
his  property,  and  requested  them  to  hold  the  same  subject  to  his 
Orders.  This  notice  was  signed  by  him  *^  for  self  and  other  trustees." 
Afterward,  Spencer,  Vila  ft  Co.  paid  at  the  ofSoe  of  the  company, 
to  Mr.  Q.  A.  Shaw,  who  had  become  treasurer,  and  in  the  presence 
of  the  plaintiff,  who. was  then  president,  the  assessment  due  on  the 
shares,  which  was  received,  and  no  demand  made  for  the  stock.  On 
the  next  day  the  treasurer  returned  the  amount  paid  on  the  assess- 
ment, with  a  notice  signed  as  before,  that  the  payment  was  made 
and  received  by  mistake,  and  that  the  stock  was  owned  by  himseUl 
The  defendants  refused  to  receive  the  amount  so  returned.  The 
plaintiff  then  served  notice  on  the  defendants  that  the  stock  be- 
longed to  him,  and  requested  them  to  deliver  the  certificates  to 
him,  with  such  indorsements  as  would  enable  him  to  obtain  it,  and 
the  request  being  denied,  filed  this  bilL 

The  defendants  offered  testimony  to  show :  ^  1.  Th»t  ?t  is  usual 
with  dealers  in  the  stock  market  to  deliver,  by  way  of  sales  or  pledge^ 
certificates  of  stock,  with  a  blank  transfer  upon  the  back.  2.  That 
it  is  usual  for  holders  of  certificates  of  stocks,  transferred  in  blank, 
to  fill  them  up  by  inserting  the  name  of  some  person  as  transferee 
or  purchaser.    3.  That  it  is  a  matter  of  conunon  oconrrence  for  oer* 
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fcificates  of  stock  to  be  issued  in  the  name  of  some  other  person  as 
tmstee,  when,  in  fact,  there  is  not  any  trost.  4.  Whether  certifi- 
cates of  stock,  issued  to  a  designated  person  as  trustee,  are  constantly 
))ought  and  sold  in  the  stock  market  by  a  simple  indorsement  of  the 
certificate  by  the  person  named  as  the  holder,  without  inquiring  as 
to  the  authority  by  which,  or  to  the  use  or  purpose  for  which,  the 
transfer  was  made."  But  the  judge  ruled  that,  '^  as  to  the  first  two 
propositions,  the  facts  proposed  to  be  shown  were  immaterial ;  and, 
as  to  the  last  two,  by  the  rules  of  law  they  were  inadmissible," 

The  defendants  excepted,  and  the  judge  reported  the  case  for  deoiih 
ion  thereon* 

S.  BarfMt  and  F.  BartUtt,  for  plaintiff 

B.  R.  Ourtis,  (7.  B.  Goodrich  and  /.  If.  Xeith,  for  defendants. 

We  give  only  a  brief  outline  of  the  argument 

L  The  doctrine  of  constructiye  notice  should  be  applied  with  can* 
tion ;  per  Lord  Gottbkham,  in  Jones  y.  Smith,  1  PhiL  Gh.  253 ;  Lord 
Gbakwobth,  in  Ware  v.  Egmonty  4  De.  G.,  McN.  &  Gord.  460; 
McMechan  v.  Oriffing,  3  Pick.  149 ;  Buttrich  v.  Holden,  13  Met 
855 ;  Aehton  y.  Atlantic  Bank,  3  Allen,  219. 

2.  Whether  the  doctrine  of  constructiye  notice  will  be  applied 
depends  on  the  peculiar  facts  of  each  case.  2  Sugden  on  Vendors 
(7th  Am.  ed.),  1041 ;  Dewey,  J.,  3  Allen,  222. 

3.  When  it  depends  on  extrinsic  facts  whether  the  fact  of  which 
a  party  has  notice  does  or  does  not  affect  the  yalidity  of  the  pro- 
posed title,  and  the  party  purchases  without  gross  negligence,  he  is 
in  the  sense  of  the  equity  law  a  bona  fide  purchaser  without  notice. 
2  Sugden  on  Vend.  (7th  Am.  ed.)  1059  and  cases  cited ;  Lord  Eldok, 
in  Attorney  General  y.  Backhouse^  17  Ves.  293;  Boyc^s  Esire  y. 
Orundy,  3  Pet.  210;  Buttrick  y.  Holden,  13  Met.  355 ;  Calais  Steam* 
boat  Co.,  y.  Van  PeU,  2  Black.  377 ;  Frazer  y.  Western,  1  Barb.  Oh. 
220. 

4.  Thv  defendants  purchased  without  gross  negligence. 

5.  The  plaintifE^  had  put  it  in  the  power  of  Garter  to  deceiye  the 
defendants. 

6.  The  plaintiff  haying  stood  by  while  the  defendants  paid  the 
assessment  on  the  stock,  without  claiming  the  stock  or  denyinir  the 
defendants  title,  is  estopped. 
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FosTBfi,  J.  The  court  have  bestowed  upon  this  case  a  degree  of 
attention  commensurate  with  the  importance  of  the  principles  on 
which  its  decision  must  depend,  and  the  magnitude  of  the  amount 
involyed.  One  of  two  innocent  parties  must  bear  a  heavy  loss^ 
caused  by  the  gross  fraud  of  a  third  person. 

Under  the  circumstances  disclosed  by  the  evidencey  it  was  a  fla- 
grant breach  of  trust  and  a  criminal  fraud  to  transfer  the  certificates 
of  stock  to  Spencer,  Vila  &  Co.  They  were  the  property  of  the 
plaintiff,  who  is  entitled  to  reclaim  them  from  any  one  but  a  bona 
fide  holder  for  value  without  notice.  Charles  Mellen,  a  member  of 
the  firm  of  Mellen,  Ward  &  Co.,  as  collateral  security  for  a  debt  due 
from  that  firm  to  Spencer,  Vila  &  Co.,  handed  to  them  two  certifi- 
cates of  stock  in  the  Calumet  Mining  Company  for  one  thousand 
shares  each,  standing  in  the  name  of  another  member  of  that  firm^ 
namely,  '^E.  Carter,  trustee,"  and  by  him  transferred  in  blank. 
Spencer,  Vila  &  Co.  received  the  certificates  thus  indorsed  in  blank 
with  the  name  of  E.  Carter,  trustee,  for  a  valuable  and  adequate 
consideration,  without  other  notice  of  any  defect  in  title  than  such 
as  the  law  may  impute  from  the  word  "trustee"  in  the  body  of  the 
certificates,  and  after  the  signature  of  Carter  upon  the  blank  transfers. 

It  is  clear  that  a  certificate  of  stock,  transferred  in  blank,  is  not  a 
negotiable  instrument.  Sewall  v.  Boston  Water  Power  Co,,  4  Allen, 
282.  Each  of  these  certificates  is  expressed  on  its  face  to  be  "  trans- 
ferable only  on  the  books  of  the  company  by  the  holder  hereof  in 
person,  or  by  a  conveyance  in  writing  recorded  in  said  books,  and 
surrender  of  this  certificate."  No  commercial  usage  can  give  to  such 
an  instrument  the  attributes  of  negotiability.  However  many  inter- 
mediate hands  it  may  pass  through,  whoever  would  obtain  a  new 
certificate  in  his  own  name  must  fill  out  the  blanks  as  they  were 
fiUed  in  the  present  instance,  so  as  to  derive  title  to  himself  directly 
from  the  last  recorded  stockholder,  who  is  the  only  recognized  and 
legal  owner  of  the  shares.  It  cannot  possibly  be  material  whethei 
the  manual  delivery  of  the  certificates  was  by  Mellen  or  by  Cartel 
himself.  Unless  the  word  "  trustee  "  may  be  regarded  as  mere  dis- 
criptio  personcBf  and  rejected  as  a  nullity,  there  was  plain  and  actua} 
notice  of  the  existence  of  a  trust  of  some  description.  A  trust  aa 
to  personalty,  or  choses  in  action,  need  not  be  expressed  in  writing, 
but  may  be  established  by  parol ;  and  that  the  mere  use  of  the  word 
'"trustee"  in  the  assignment  of  a  mortgage  and  note  imports  the 
existence  of  a  trust,  and  gives  notice  thereof  to  all  into  whose  hands 
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the  instminent  comes,  has  been  expressly  decided  by  this  court 
Sturtevant  v.  JacqueSy  14  Allen,  523.  See  also  Bancroft  y.  ConseHf 
13  id.  50,  and  TruU  v.  Trull^  id.  407.  It  is  insisted  on  behalf  of  the 
defendants^  that,  even  if  there  was  actual  notice  of  the  existence  of 
H  trust,  there  was  no  notice  of  its  character,  and  that  the  ti-ust  might 
have  been  such  as  to  authorize  the  transfer  which  was  made  by  Gar- 
wr.  But  in  our  opinion,  the  simple  answer  to  this  position  is,  that 
where  one  known  to  be  a  trustee  is  found  pledging  that  which  is 
known  to  be  trust  property,  to  secure  a  debt  due  from  a  firm  of 
which  he  is  a  member,  the  act  is  one  prima  facie  unauthorized  and 
unlawful,  and  it  is  the  duty  of  him  who  takes  such  security  to  ascer- 
tain whether  the  trustee  has  a  right  to  give  it  The  appropriation 
of  corporate  stock,  held  in  trust  as  collateral  security  for  the  trus- 
tee's own  debt,  or  a  debt  which  he  owes  jointly  with  others,  is  a 
transaction  so  far  beyond  the  ordinary  scope  of  a  trustee's  authority, 
and  out  of  the  common  course  of  business,  as  to  be  in  itself  a  sus^ 
picious  circumstance,  imposing  upon  the  creditor  the  duty  of 
inquiry.  This  would  hardly  be  controverted  in  a  case  where  the 
stock  was  held  by  '^  A.  B.,  trustee  for  C.  D."  But  the  efiect  of  the 
word  "  trustee,"  alone,  is  the  same.  It  means  trustee  for  some  one 
whose  name  is  not  disclosed;  and  there  is  no  greater  reason  for 
assuming  that  a  trustee  is  authorized  to  pledge  for  his  own  debt  the 
property  of  an  unnamed  cestui  que  trust  than  the  property  of  one 
whose  name  is  known.  In  either  case  it  is  highly  improbable  that 
the  right  to  do  so  exists.  The  apparent  difference  between  the  two 
springs  from  the  erroneous  assumption  that  the  word  '^trustee," 
alone,  has  no  meaning  or  legal  efiect. 

Inasmuch  as  such  an  act  of  pledging  property  is  prima  facie 
unlawful,  there  would  be  little  hardship  in  imposing  upon  the  party 
who  takes  the  security,  not  only  the  duty  of  inquiry,  but  the 
burden  of  ascertaining  the  actual  facts  at  his  peril.  Where  a  partner 
assumes  to  give  for  his  own  private  debt  the  note  of  his  firm,  the 
creditor  who  takes  it  must  show  that  it  was  given  with  the  assent 
of  the  other  partners,  because  it  is  an  apparent  misuse  of  the  name 
of  the  firm,  and  prima  facie  evidence  of  fraud.  Eastm/in  v.  Cooper ^ 
15  Pick.  290.  But  we  need  not  go  to  that  length  in  deciding  the 
present  case.  Notice  of  the  existence  of  a  trust  is,  by  all  the 
authorities,  held  to  impose  the  duty  of  inquiry  as  to  its  character 
and  limitations ;  and  whatever  is  sufiGicient  to  put  a  person  of  ordi* 
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Qary  pmddnce  upon  inqoiiy,  is  construotiye  noidoe  of  eyery  thing  tm 
which  that  inquiry  might  have  led. 

The  objection  that  in  the  present  case  the  only  persons  of  whom 
inquiry  could  have  been  made  were  Mellen  and  Garter,  who  com- 
mitted the  breach  of  trust,  is  su£Sciently  answered  by  the  words  of 
Sir  John  Bomilly,  master  of  the  rolls,  in  a  recent  and  leading 
case.  '^  With  respect  to  the  argument  that  it  was  unnecessary  to 
make  any  inquiry,  because  it  must  have  led  to  no  results,"  he  says: 
^I  think  it  impossible  to  admit  the  validity  of  this  excuse.  I  con- 
cur in  the  doctrine  of  Jones  y.  Smithy  1  Hare,  55,  that  a  fisklse 
answer,  or  a  reasonable  answer  given  to  an  inquiry  made,  may  dis- 
pense with  the  necessity  of  further  inquiry;  but  I  think  it  impossi- 
ble, beforehand,  to  come  to  the  conclusion  that  a  fEdse  answer  would 
have  been  given  which  would  have  precluded  the  necessity  of  fur- 
ther inquiry.  A  more  dangerous  doctrine  could  not  be  laid  down, 
nor  one  involving  a  more  unsatisfEtctory  inquiry,  namely,  a  hypo- 
thetical inquiry  as  to  what  A.  would  have  said  if  B.  had  said  some- 
thing other  than  what  he  did  say."  Jones  v.  WUliams,  24  Beav.  62. 
These  remarks  also  explain  the  cases,  cited  by  the  defendants,  of 
Buiterick  v.  ffoldeny  13  Met  355,  and  Calais  Steamboat  Co.  v.  Van 
PeU,  2  Black.  377.  In  each  of  these  cases  the  party  did  make 
inquiry,  and  relied  upon  the  answers  received,  which  were  of  a 
character  calculated  to  put  him  off  his  guard. 

If  it  be  asked  of  whom  the  defendants  could  have  inquired  as  to 
the  meaning  of  the  words  '^  K  Carter,  trustee,"  the  nature  of  the 
trust  thereby  indicated,  and  the  existence  of  the  power  to  pledge  for 
the  debts  of  of  the  firm  of  Mellen,  Ward  &  Co.,  which  Garter  was 
assuming  to  exercise,  the  answer  is,  that  the  inquiry  could  have 
been  made  of  Mellen,  and  if  he  replied  that  he  did  not  know  the 
nature  of  the  trust,  then  the  duty  of  the  defendants  would  have 
been  to  ask  Garter  himself  for  an  explanation,  which  it  certainly 
was  in  his  power  to  give.  It  is  not  to  be  assumed  that  false  answers 
would  have  been  made,  and  the  defendants  have  been  thereby  de- 
ceived and  misled.  On  the  contrary,  the  probabilities  are  that  such 
an  investigation  would  have  led  to  the  discovery  of  the  truth.  Or, 
if  Spencer,  Vila  &  Go.,  before  taking  the  stock  certificates  as  col- 
lateral security,  had  been  prudent  enough  to  require  a  transfer  to  be 
made  to  them  on  the  books  of  the  corporation,  this  step  would  have 
brought  them  into  contact  with  Qnincy  A.  Shaw,  and  have  exposed 
hhe  whole  attempted  fraud.    Some  of  the  cases  say  that  constructive 
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ootioe  is  imputed  only  on  the  gronnd  of  gross  negligence.  But  if 
it  be  so,  a  court  of  equity  must  hold  it  to  be  a  want  of  ordinary 
prudence,  or  crassa  negligentia,  to  omit  all  inquiry,  where  there  is 
actual  notice  that  a  trust  of  some  kind  exists,  and  the  use  proposed 
to  be  made  of  the  trust  property  is  prima  facie  a  misappropriation 

The  case  of  AsMon  y.  Atlantic  Banhy  3  Allen,  217,  is  not  in  con- 
flict with  these  views.  It  does  not  proceed  on  the  ground  that  there 
was  no  duty  to  inquire,  but  that  upon  inquiry  and  examination 
of  the  will  creating  the  trust  it  would  have  appeared  that  the  trustee 
might  have  the  right  to  use  the  trust  funds  as  he  did.  He  raised 
money  upon  the  stocks  by  a  discount  of  his  own  note,  with  them  as 
collateral ;  and  the  court  said  that  it  might  have  been  incident  to 
his  duties  ''to  discount  the  trust  funds  for  the  sake  of  making  a 
permanent  investment,"  or  ''the  purchaser  might  reasonably  as- 
sume that  the  money  was  wanted  to  discharge  liability  incurred  under 
the  wilL  Such  a  case  was  well  warranted  by  the  will  creating  the 
trusf  In  short,  the  court  came  to  the  conclusion  that  the  act  of  the 
trustee  was  in  itself  lawful  in  that  particular  case,  and  that  his  fraud 
consisted  only  in  the  misuse  of  the  money  when  obtained.  If  this 
was  true,  of  course  the  purchaser  was  not  bound  to  see  to  the  appli* 
cation  of  the  purchase-money. 

Hutchins  v.  State  Bank,  12  Met  421,  was  the  case  of  a  sale  of 
shares  of  bank  stock  by  an  executrix.  It  is  the  established  rule 
of  equity  that  "purchases  from  executors  of  the  personal  prop- 
erty of  their  testator  are  ordinarily  valid,  notwithstanding  it  may 
be  affected  with  some  peculiar  trust  or  equity  in  the  hands  of 
the  executor;  for  the  purchaser  cannot  be  presumed  to  know  that 
the  sale  may  not  be  required  in  order  to  discharge  the  debts  of  the 
testator,  to  which  they  are  legally  liable  before  all  other  claims. 
But  if  the  purchaser  knows  that  the  executor  is  converting  the 
estate  into  money  for  an  unlawful  purpose,  the  purchase  will  be 
set  aside."  Smith  on  Eq.  tit.  1  c.  iv.  10.  "  Where  an  executor  dis- 
poses of  or  pledges  his  testator's  assets  in  payment  of,  or  as  security 
for,  a  debt  of  his  own,  the  person  to  whom  they  are  disposed  of  or 
pledged  will  take  them  subject  to  the  claims  of  creditors  and  lega- 
tees." Elliot  V.  Merrymanj  1  Lead.  Cas.  in  Eq.  89 ;  Hill  v.  Simpson^ 
7  Yes.  152.  The  same  doctrine  was  held  by  Ghancellor  Eekt,  in 
1823  in  Field  v.  Schteffeliny  7  Johns.  Ch.  150;  who,  upon  a  review 
of  all  the  cases  down  to  the  time  of  that  decision,  thas  sums  up 
the  result.  "The  great  difficulty  has  been  to  determine  how  fiu 
Vol.  I.  — 16 
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iho  purchaser  dealt  at  his  peril,  when  he  knew,  from  the  very  face 
of  the  proceeding,  that  the  executor  was  applying  the  assets  to  Ina 
own  private  purposes  as  the  payment  of  his  own  debt.  The  later 
and  the  better  doctrine  is,  that,  in  such  case,  he  does  buy  at  his  peril" 
Ghief  Justice  Oibsok,  in  Petrie  v.  Clarke  11  S.  &  R  377,  expressly 
announces  the  doctrine  'Hhat  an  executor's  applying  the  assets  in 
payment  of  his  own  debt  is  of  itself  a  circumstance  of  suspicion, 
which  ought  to  put  the  purchasing  creditor  upon  inquiry  as  to  the 
propriety  of  the  transaction." 

The  rule  was  thus  laid  down  in  1861,  in  the  house  of  lords : 
'^  Where  an  executor  parts  with  any  portion  of  the  assets  of  the 
testator,  under  such  cii*cumstances  as  that  the  purchaser  must  be 
reasonably  taken  to  know  that  they  were  sold,  not  for  the  benefit  of 
the  estate,  but  for  the  executor's  own  benefit,  the  result  is,  that  the 
purchaser  holds  the  assets  as  if  he  were  himself,  in  respect  of  those 
assets,  the  executor."  Walker  v.  Taylor,  4  Law  Times  (N.  S.),  845. 
See  also  2  Bedfield  on  Wills,  ch.  viii,  §  32. 

The  power  of  disposition  over  a  testator's  assets  which  an  execu- 
tor has  is  as  extensive  as  that  of  a  trustee,  and  the  conversion  of 
the  testator's  personal  estate  into  money  is  within  the  ordinary  line 
of  an  executor's  duty.  Consequently,  the  authorities  which  have 
been  cited  as  to  the  liability  of  those  dealing  with  executors,  are 
folly  applicable  to  the  case  of  one  who  takes  trust  property  from  a 
trustee  as  security  for  his  private  indebtedness. 

We  proceed  to  consider  the  testimony  offered  by  the  defendants, 
and  excluded  by  the  judge  at  the  hearing. 

The  fact  that  it  is  usual  for  dealers  in  stock  to  take  certificates 
with  blank  transfers  upon  them,  and  to  fill  them  up  with  the  names 
of  purchasers,  was  wholly  immaterial.  Such  a  practice,  as  we 
have  already  observed,  does  not  make  the  shares  negotiable ;  and 
the  purchaser  whose  name  is  written  into  the  transfer  must  always 
derive  his  title  immediately  and  solely  from  the  stockholder  of 
record.  The  point  is  not  made  by  the  plaintiff  that,  a  transfer  in 
blank  is  out  of  the  usual  course  of  business,  or  a  suspicious  circum- 
stance ;  so  that  evidence  of  usage  was  not  requisite  to  repel  such 
an  inference. 

The  fact  that  it  is  common  to  issue  certificates  of  stock  in  the 
name  of  one  as  trustee,  when  no  trust  actually  exists,  has  no  legal 
bearing  on  the  decision  of  the  present  case.  The  rules  of  law  are 
presumed  to  be  known  by  all  men,  and  they  must  govern  themselves 
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MOOOTdingly.  The  law  holds  that  the  insertion  of  the  word  ''  tms- 
tee"  after  the  name  of  a  stockholder  does  indicate  and  give  notice- 
of  a  trust.  No  one  is  at  liberty  to  disregard  such  notice  and  to 
abstain  from  inquiry,  for  the  reason  that  a  trasfc  is  frequently  simu- 
lated or  pretended  when  it  really  does  not  exist  The  whole  force 
of  this  offer  of  evidence  is  addressed  to  the  question  whether  the 
word  ^'trustee/'  alone,  has  any  significance,  and  does  amount  to- 
notice  of  the  existence  of  a  trust  But  this  has  been  heretofore  de- 
cided, and  is  no  longer  an  open  question  in  this  commonwealtlu 
Sturtevant  v.  Jacques,  14  Allen,  523.  The  circumstance  that  stock 
certificates,  issued  in  the  name  of  one  as  trustee,  and  by  him  trans- 
ferred in  blank,  are  constantly  bought  and  sold  in  the  market  with- 
out inquiry,  is  likewise  unavailing.  A  usage  to  disregard  one's  legal 
duty,  to  be  ignorant  of  a  rule  of  law,  and  to  act  as  if  it  did  not  exist, 
can  have  no  standing  in  the  courts. 

It  is  to  be  borne  in  mind  that  the  question  under  discussion  is  not 
whether  one  holding  stock  as  trustee  may  sell  it  in  the  market  and 
pass  a  good  title  to  the  purchaser.  We  do  not  intimate  that  this 
cannot  be  done.  The  distinction  between  a  sale  and  a  pledge  of 
trust  property  is  palpable  and  manifest  Nor  is  the  present  ques- 
tion whether  a  trustee  may  borrow  money  on  the  pledge  of  stock 
hold  in  trust.  We  do  not  decide  that  such  a  transaction  may  not, 
under  some  circumstances,  be  sustained.  These  questions  are  left 
to  be  adjudged  when  they  arise.  The  point  now  decided  is,  thai 
one  holding  stock  as  trustee  has  prima  facie  no  right  to  pledge  it 
to  secure  his  own  debt  growing  out  of  an  independent  transaction ; 
and  that  whoever  takes  it  as  security  for  such  a  debt,  without 
inquiry,  does  so  at  his  peril.  All  the  proffers  of  evidence  taken 
together  &11  short  of  showing  any  usage  to  do  this ;  and  no  evidence 
of  usage  could  legalize  such  conduct.  Because  Spencer,  Vila  &  Ca 
took  these  certificates  of  stock  to  secure  an  antecedent  debt  from 
Mellen,  Ward  &  Co.  to  them,  with  notice  that  they  were  held  in 
trust,  and  made  no  inquiry  as  to  Carter's  authority  to  use  trust 
property  for  such  a  purpose,  they  cannot  retain  the  security  against 
the  equitable  owner  of  the  stock,  when  it  appears  that  Carter,  in 
making  the  pledge,  was  guilty  of  a  fraudulent  breach  of  trust 

The  remaining  questions  relate  to  the  effect  of  the  payment,  on 
the  18th  of  March,  of  the  assessment  of  ten  thousand  dollars  on 
this  stock  by  Spencer,  Vila  &  Co.  to  Q.  A.  Shaw,  treasurer  and  trans* 
fer  agent,  in  the  presence  of  S.  P.  Shaw,  the  plaintiff    On  the  2d 


126  MASSACHUSETTS, 

Banon  ▼.  Eldredge. 


Basbok  eioLY.  Eldbbdgb  ei  oL 

(100  IUm.  465.) 

Cbmmon  carrier.     When  liable  a$  wareAaumnan, 

The  i'e8poii8ibilit7  of  a  common  carrier  for  goods  commences  when  there  hat 
been  a  complete  deliyeiy  for  the  purpose  of  immediate  transportation. 

Buch  delivery  is  not  complete  if  any  thing  remains  to  be  done  by  the  shipper 
before  goods  can  be  sent ;  and  if  shipment  is  delayed  by  his  request,  the  lia- 
bility is  only  that  of  a  warehouseman  during  such  delay,  and  he  cannot  be 
chaiged  with  the  loss  of  the  goods  if,  while  in  his  custody/he  exercised  ordi- 
nary care. 

What  constitutes  negligence  in  these  cases  is  a  question  ib^  the  Jury. 

Thi8a<ition  was  brought  to  recover  value  of  flour  and  grain  which 
was  burned  while  on  the  premises  of  the  defendants  trustees  in 
possession  of  the  Ogdensburgh  Baiboad,  at  Ogdensburgh,  on  July 
28, 1864.  The  flour  was  in  sheds^  and  the  grain  in  an  elevator  at  some 
•distance  from  the  sheds.  The  plaintiffs  claimed  that,  at  the  time 
of  the  fire,  the  defendants  were  holding  the  grain  and  flour  as  com« 
mon  carriers ;  the  defendants  claimed  they  were  holding  them  v 
warehousemen  only.  No  separate  charge  was  made  for  storage  .j 
defendants.  No  question  of  law  having  arisen  on  the  evidence,  it 
is  not  reported.  Such  necessary  facts  as  are  not  above  stated  appear 
in  the  opinion. 

<7.  O.  Abbott  and  H.  G.  HutcMnSf  for  plaintiff 

O.  0.  Shattuck  and  Q.  Putnamy  Jr.,  for  defendants. 

Colt,  J.  The  responsibility  of  a  common  carrier,  for  goods 
intrusted  to  him,  commences  when  there  has  been  a  complete  deliv- 
ery for  the  purpose  of  immediate  transportation.  If,  without  put- 
ting them  in  transit,  the  carrier,  for  his  own  temporary  convenience, 
places  them  in  store,  still  the  liability  of  a  carrier  attaches.  The 
ddli^ery  must  be  for  immediate  transportation,  and,  of  course,  it 
ear  not  be  complete  if  any  thing  remains  to  be  done  by  the  shipper 
before  the  goods  can  be  sent  on  their  way.  If  by  the  usiige  and 
course  of  business,  and  especially  if  by  express  request,  the  ship* 
ment  is  delayed  for  further  orders  as  to  their  destination,  or  for  the 
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convenience  of  the  owner,  then,  during  the  time  of  such  delay,  the 
liability  is  that  of  warehouseman.  The  more  stringent  liability  of 
a  common  carrier  only  attaches  when  the  duty  of  immediate  trans- 
portation arises.  It  then  shifts  from  that  of  warehouseman, 
although  the  goods  remain  unmoyed  in  the  storehouse.  Whether 
the  responsibility  be  in  one  capacity  or  the  other,  is  seldom  a  matter 
of  express  agreement  between  the  parties.  It  arises  out  of  the  rela- 
tion which  the  parties  sustain,  and  the  duties  which  the  law  imposes. 
These  propositions  are  elementary,  and  need  no  extended  citation 
of  cases.  Story  on  Bailm.  §  535 ;  2  Redfield  on  Railw.  (3d  ed.)  46 ; 
Judson  Y.  Western  Railroad  Co,^  4  Allen,  520.  Upon  the  evidence 
reported,  which,  by  the  consent  of  parties,  is  submitted  to  our 
decision,  and  applying  the  legal  principles  stated,  we  cannot  find 
that  the  defendants  are  shown  to  have  had  possession  of  the  prop- 
erty  sued  for,  or  any  part  of  it,  as  common  carriers,  at  the  time  of 
its  loss.  This  is  mainly  a  deduction  of  isjci  from  all  the  evidence 
presented,  and  it  would  be  unprofitable  to  state  in  detail  the  reasons 
which  influence  this  result. 

The  plaintifb'  declaration,  in  addition  to  a  count  charging  the 
defendants  as  common  carriers,  contains  a  count  against  the  defend- 
ants upon  an  undertaking  safely  to  keep  the  goods  in  question  until 
they  could  be  transported,  alleging  that  they  did  not  safely  keep 
them,  and  that,  by  reason  of  their  carelessness  and  negligence,  they 
were  lost  to  tlie  plaintiffs.  It  is  conceded,  that  the  liability  during 
this  temporary  detention  is  that  of  warehousemen.  It  is  not  neces- 
sary that  there  should  be  a  separate  charge  for  storage.  The  freight 
to  be  ultimately  paid  as  compensation  for  the  whole  service,  or  the 
delivery  for  future  transportation,  furnishes  a  sufiGicient  considera- 
tion for  the  promise  to  keep  safely,  and  the  defendants  became 
bailees  for  hire.  Norway  Plains  Co.  Y.Boston  and  Maine  Railroad^ 
I  Oray,  263J  They  cannot  be  charged  for  the  loss  if,  in  the  custody 
of  the  property,  they  exercised  ordinary  care.  What  constitutes 
such  care  is  a  question  of  fact  to  be  judged  of  with  reference  to  all 
the  circumstances  of  the  case.  The  nature  and  value  of  the  prop- 
erty, its  exposure  to  damage  or  loss,  its  proximity  to  danger  from 
fire,  the  means  employed  to  prevent  or  arrest  the  progress  of  fire, 
the  location,  character  and  construction  of  the  storehouse  in  which 
it  was  placed,  are  elements  to  be  considered.  The  question  of  ordi- 
nary care  is  to  be  settled  also  in  reference  to  the  degree  of  care 
which  other  persons  engaged  in  similar  business  are  in  the  habit 
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of  bestowing  upon  property  similarly  situated.  And  generally  the 
oare  and  yigilance  required  is  that  which  men  of  ordinary  pmdenoe, 
in  the  same  business,  usually  bestow  on  property  placed  in  their 
custody,  and  similarly  situated  in  its  exposure  to  loss.  What  con- 
stitutes negligence  in  these  cases  is  a  question  peculiarly  proper  for 
the  determination  of  the  jury.  And  without  intending  to  intimate, 
without^  in  fact,  forming  any  opinion  as  to  what  the  finding  of  a 
juiy  upon  these  facts  ought  to  be,  we  are  yet  of  the  opinion  that^ 
in  respect  to  the  flour  which  was  stored  in  the  cross  sheds,  '^  there 
is  evidence  upon  which  a  jury  could  find  that  the  defendants  were 
guilty  of  negligence  as  warehousemen." 

The  question  of  negligence  is  not  confined  in  this  form  of  action 
to  the  condition  of  the  locomotive  as  to  safeguards,  or  the  prudence 
with  which  it  was  driven  past  the  defendants'  storehouses.  The 
cases  cited  by  the  defendants  are  mostly  those  in  which  the  common- 
law  liability  of  the  railroad  for  property  burned  off  the  line,  in  firea 
caused  by  engines,  was  under  discussion,  and  are  not  wholly  appli- 
cable where  the  defendant  sustains  the  relation  of  bailee,  and  his 
liability  as  such  is  sought  to  be  enforced.  It  is,  indeed,  true,  that 
negligence  cannot  be  inferred  from  the  simple  fact  of  causing  the 
fire,  for  the  reason  that  the  use  of  fire  to  propel  a  railroad  engine  is 
lawful,  and  sparks  and  coals  may  escape,  notwithstanding  all  the 
safeguards  which  modem  improvement  has  suggested.  But  it  ia 
matter  of  common  knowledge,  that  combustible  buildings  or  mate- 
rials, when  near  the  track,  in  dry  weather  especially,  are  subjected 
to  some  degree  of  increased  exposure  to  fire  from  passing  wood-bum* 
ing  engines,  although  such  engines  are  provided  with  ordinary  safe- 
guards, and  are  run  with  ordinary  prudence.  The  cross-sheds  in 
this  case  were  situated  near  the  track.  There  is  evidence  that  they 
were  of  wood,  with  wood  foundations  on  the  ground,  and  stood  quite 
near  each  other.  The  weather  had  been  dry  previous  to  the  fire, 
and  the  wind  was  in  a  direction  to  carry  the  fire  from  the  engine 
toward  the  sheds.  These  circtimstances,  with  others  not  necessary  to 
allude  to,  should  be  submitted  to  the  jury,  with  proper  instructions 
upon  the  question  whether  the  defendants  were  guilty  of  negligence 
m  the  capacity  of  warehousemen,  in  their  custody  of  this  i>ortion 
of  the  property.  Assuming  that  the  burden  of  proof  was  upon  the 
plaintiffs,  under  the  allegations  in  their  declaration,  to  show  negli- 
gence, we  think  there  was  some  evidence  offered  which  had  a  ten- 
dency to  sustain  the  burden.    Story  on  Bailm.  gg  454«  529.     Cass  r. 
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Bagion  and  Lowell  Railroad  Co.,  14  Allen,  448 ;  Lamb  y.  Western 
Railroad  Co.,  7  id.  98. 

Ifc  does  not  follow,  if  the  jury  should  be  satisfied,  upon  all  the 
evidenoe^  that  the  defendants  did  not  exercise  due  and  proper  care 
in  the  custody  of  the  flour  in  the  sheds,  that  the  defendants  are, 
therefore,  responsible  for  the  loss  of  the  grain  which  was  deposited 
in  the  elevator,  as  a  consequence  of  such  negligence.  The  elevator 
was  bpilt  upon  a  wharf  extending  into  the  Si  Lawrence,  at  a  distance 
of  some  two  hundred  or  two  hundred  and  fifty  feet  from  the  build- 
ings which  were  burned  on  shore,  the  intervening  space  being  mostly 
covered  with  water.  There  is  no  suggestion  that  it  was  improperly 
constructed  or  insufficiently  watched  and  guarded.  The  possibility 
of  its  destruction  by  fire,  communicated  from  such  a  distance,  was 
too  remote,  according  to  the  usual  experience  of  mankind,  to  justify 
a  finding,  solely  upon  the  evidence  afibrded  by  its  loss,  that,  in  refer- 
ence  to  the  property  contained  in  it,  the  defendants  did  not  exercise 
due  and  ordinary  care ;  and,  in  the  opinion  of  the  court,  there  is  no 
evidence  upon  which  the  jury  could  find  that  the  defendants  were 
guilty  of  negligence  in  respect  to  the  elevator  and  its  content& 
McDonald  v.  SneUing,  14  Allen,  290. 

According  to  agreement  of  the  parties,  the  case  must  stand  for 
trial,  on  the  question  of  the  defendants'  liability  for  the  fiour  only 
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(iooiUflt.4'a.) 

Itufwranee — burden  €f  proqf — tporran^. 

An  ezpresB  warranty  in  a  poli<7  of  insurance  is  a  condition  piecedent,  the  bnrdeo 

of  proving  performance  of  which  rests  upon  the  insured. 
A  warranty  "  that  the  vessel  be  commanded  by  a  captain  holding  a  certificate 

from  the  American  Shipmasten*  Association,*'  means  a  valid  and  subsisting 

certificate. 

Acmoir  of  contract  upon  two  policies  of  insurance,  one  upon  the 
ttiip  ^  Young  Mechanic,''  and  the  other  upon  her  freight  on  a  voyage 
from  Boston  to  Hong  Kong.  These  policies  each  contained  on  the 
margin  the  following  words:  ''Warranted  by  the  assured  that  the 

Vol.  L— it 
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ressel  be  commanded  by  a  captain  holding  a  certificate  from  tbo 
American  Shipmasters'  Association."  The  other  fietcts  snffioientlj 
appear  in  the  opinion. 

H.  W.  Paine  and  R.  D.  Smithy  for  plainti£ 

W.  D.  Booth  and  T.  W,  Cflarke^  for  defendants. 

Gray,  J.  An  express  warranty  in  a  policy  of  insarance  is  a  con- 
dition precedent,  the  burden  of  preying  performance  of  which  rests 
npon  the  assnred.  The  nature  and  form  of  the  warranty  may  affect 
the  amount  of  evidence  to  be  required  of  the  plaintiff  in  the  first 
instance ;  but  whether  the  terms  used  are  affirmatiye  or  negative, 
the  warranty  is  equally  a  condition  precedent,  performance  of  which 
must  be  proved  by  the  plaintiff  in  order  to  maintain  an  action  on 
the  policy.  The  rule  has  accordingly  been  applied  equally  to  war- 
ranties to  sail  with  convoy  or  with  a  certain  crew,  armament  or 
license,  and  to  warranties  not  to  carry  a  particular  kind  of  mer- 
chandise. 3  Kenf  8  Oom.  (6th  ed.)  288 ;  Marshall  on  Ins.  (5th  ed.) 
661 ;  2  Phil.  Ins.  §  2122 ;  2  Arnold  on  Ins.  (3d  ed.)  1072;  Craiff  v. 
United  States  Insurance  Co.,  Pet.  C.  0.  416 ;  Campbell  v.  Ifew  JEng* 
land  Insurance  Oo.^  98  Mass.  390 ;  McLoon  v.  Mercantile  Mutual 
Insurance  Co.,  100  Mass.  474,  n. 

The  warranty  in  this  case  is  'Hhat  the  vessel  be  commanded  by 
a  captain  holding  a  certificate  from  the  American  Shipmasters' 
Association."  We  concur  with  the  learned  counsel  for  the  defend- 
ants, that  this  means  a  valid  and  subsisting  certificate.  But  we  are 
of  opinion  that,  upon  the  facts  stated  in  the  report,  the  master  of 
the  "  Young  Mechanic  "  held  such  a  certificate  at  the  time  of  the  loss 
of  the  vessel  in  April,  1866.  It  is  admitted  that  such  a  certificate 
was  issued  to  him  by  the  association  in  due  form  in  December,  1861, 
certifying  that  he  had  "  been  registered  by  this  association  as  an 
approved  shipmaster,"  and  subject  to  "  be  revoked  at  any  time  under 
the  rules  of  this  association,  and  at  its  option,  either  by  notice  to  the 
holder  or  by  advertisement  in  the  public  papers."  By  a  memoran- 
dum upon  this  certificate  the  holder  '^  is  required  to  present  it  at  this 
office  for  indorsement  at  or  before  the  expiration  of  one  year ;  if  on 
a  voyage,  then  on  return  to  New  York."  But  the  certificate  con- 
tains no  provision  that  it  shall  expire  by  any  limitation  Df  time, 
or  failure  to  comply  with  its  directions,  or  in  any  other  way  except 
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by  being  revoked  by  the  association.  It  is  immaterial  whether  Gap« 
tain  Grant  or  the  association  considered  that  he  held  a  certificate  at 
the  time  of  the  loss ;  for  the  only  question  under  the  terms  of  the 
warranly  is  whether  he  actually  held  one ;  and  a  warranty  must  be 
strictly  complied  with  according  to  its  terms^  whether  such  strict- 
ness operates  in  favor  of  the  insurers  or  of  the  assured.  Forbush  v* 
Western  Massachusetts  Insurance  Co.,  4  Oray,  340,  341. 

Judgment  far  the  plaintiff. 


G&A.OB  V.  Adaxb  et  al 

(100  lUflt.  606.) 

Obmman  carrien.    BsteipU  from^  c(mMfniing  Umiling  p^ 


A  common  carrier  may,  by  special  contract,  avoid  or  limit  his  liability  at  com- 
mon law  as  an  insurer  of  property  intrusted  to  him  against  loss  or  damagt 
by  fire  occurring  without  fault  on  his  part 

A  receipt,  in  proper  form,  delivered  to  the  plaintiff  by  the  defoidants  as  their 
contract,  with  the  terms  and  conditions  expressed  in  the  body  of  it  in  a  way 
not  calculated  to  escape  attention,  and  its  acceptance  by  the  plaintiff  at  the 
time  of  the  delivery  of  his  pf.ckage,  without  notice  of  dissent,  authorized  the 
defendants  to  infer  his  assent';  to  the  terms. 

Numerous  cases  commented  upon  and  distinguished  from  the  one  at  bar. 

AcTiOK  of  contract  against  the  defendants,  carrying  on  business 
OS  the  Adams  Express  Co.,  to  recover  value  of  package  of  money 
burned  at  sea. 

These  fiEu^ts  were  agreed  upon : 

^'  It  is  agreed  that  the  plaintiff  delivered  to  the  Adams  Express 
Co.y  as  common  carriers,  at  Wilmington,  in  the  state  of  North  Garo- 
lina,  March  21,  1865,  a  package  containing  one  hundred  and  fifty 
dollars,  directed  to  Patrick  Gorbett,  Taunton,  Massachusetts,  and 
fte  said  express  company  at  the  same  time  delivered  to  the  plaintifT 
a  bill  of  lading,  a  copy  whereof  is  hereto  annexed,  and  which  makes 
part  of  this  statement ;  that  the  said  express  company  shipped  said 
package  with  other  packages  from  Wilmington  by  the  steamship 
Cteneral  Lyon,  which  ship  was  accidentally  burnt  at  sea,  and  said 
package  thereby  destroyed.  It  is  further  agreed,  if  evidence  of  the 
fact  be  admissible,  that  the  plaintiff  would  testify  that  when  the 
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plaintiff  delivered  the  package  and  took  the  bill  of  lading,  a  oopy 
of  which  is  annexed,  he  did  not  read  the  same." 

The  bill  of  lading  was  substantially  as  follows : 

^^  Adams  Express  Company.  Great  Eastern,  Western  and  South* 
em  Express  Forwarders.    $150.    Form  5.    Wilmington,  March  ^1, 

1865.    Beceiyed  from ,  one  P.,  sealed,  and  said  to  <)ontain  one 

hundred  and  fifty  dolls.  Addressed,  Patrick  Gorbett,  Taunton, 
Mass. 

'^TJpon  the  special  accceptance  and  agreement  that  this  company 
is  to  forward  the  same  to  its  agent  nearest  or  most  convenient  to 
destination  only,  and  there  to  deliver  the  same  to  other  parties  to 
complete  the  transportation  — such  delivery  to  terminate  all  liability 
of  this  company  for  such  package;  and  also,  that  this  company  is 
not  to  be  liable  in  any  manner,  or  to  any  extent,  for  any  loss,  dam- 
age or  detention  of  such  package,  or  of  its  contents,  or  of  any  por- 
tion thereof  •  •  •  .  occasioned  by  the  dangers  of  railroad  transporta- 
tion, or  ocean  or  river  navigation,  or  by  fire  or  steam. 

For  the  company,  BOBINSOir.* 

M*  NwrUniy  for  plaintift 

J7.  (7.  HutehinSy  for  defendants. 

OoLT,  J.  It  is  to  be  received  as  now  settled  by  the  current  and 
weight  of  authority,  that  a  common  carrier  may,  by  special  contract, 
avoid  or  limit  his  liability  at  common  law  as  an  insurer  of  property 
intrusted  to  him  against  loss  or  damage  by  fire,  occurring  without 
fiftult  on  his  part*  It  is  not  necessary  to  discuss  here  how  fieur  in 
this  or  other  respects  he  may  escape  those  liabilities  which  the  policy 
of  the  law  imposes,  by  mere  notices  brought  home  to  the  employer 
or  whether  the  effect  of  such  notices  may  not  be  held  to  vary  accord- 

•A  oommon  carrier  oannot  aecore  exemption  ftom  losaee  reealtlng  ftom  hit  own  Mi^Ugenoe, 
m  that  of  his  eenrantB,  at  least  withoat  obtaining  sncli  exemption  by  expreM  woka  QrUl  r, 
0€nL»im8ertwOo,,L,'ELZO.  P.  476;  OMchr.  Oenl.  Steam  Nov.  Cb.,ld.  14;  Ltmov.Jhidfftoik. 
Id.  1%  n;  York  Co,  ▼.  Omtral  B.  B.,  8  Wall.  107;  (Me  t.  Ooodioin^  19  Wend.  9B1;  Oould  ▼. 
iZU;8HrJ,an;  LmUutify.ir.J.  Om^rafi^.i?. (unreported a.T.S.C., let dlst);  N.J.atmm 
Nm.  Oo.  7.  Mtrehant^  BtmJt,  6  How.  U.  S.  888;  Sehi^din  t.  Harveif,  6  Johns.  180;  AUxamiet 
Y.  0^wiu,7Hlll,688-M7;  Dorr  r.  IT,  J.  Stsam  ITm,  Cb.,  11  N.  T.  485 ;  Wdltv,  3Um%  Na9.  (!>.. 
ild.876;  WOtr.ir.  T.OmUralB.  B.,UiiLlBi;  iWAi|w ▼.  CZor*,  86  L.  J. (C.  B.)  188,  td  a  & 
N.  S.  166;  Afk  and  Orient.  Steam  Nov,  Oo.  t.  Shandy  Jl  Jnr.  771 ;  Uoyd  ▼.  OenL  Brm  Settm 
a»n»  L.  J.(Bx.)5  H.  L.C.  884;  Martina.  Great  JMiana  B,  B.,  8  Bx.  R.9:  Pkhr,  WbHh 
B,  B.,  88  L.  J.  (Q.  B.)  841.—  Rsp. 
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ing  ae  it  is  attempted  to  avoid  those  extraordinary  responsibilitiefl 
which  are  peculiar  to  common  carriers,  or  those  other  liabilities 
under  which  they  are  held  in  common  with  all  other  bailees  for  hire. 
Judson  V.  Western  Railroad  Co.,  6  Allen,  486 ;  York  Co.  v.  Central 
Railroad  Co .  3  Wall.  107 ;  ffooper  r.  WMb,  27  Oal.  11 ;  and  see  article 
by  Redfield,  \dth  collection  of  authorities,  5  Am.  Law  Reg.  (N.  S.)  1. 

It  is  claimed  here  that  the  shipping  receipt  or  bill  of  lading  con- 
stituted a  valid  and  binding  contract  between  the  parties,  and  that 
upon  the  loss  at  sea  of  the  plaintiff's  package  in  the  course  of  its 
transportation  under  the  contract,  by  an  accidental  fire,  the  defend- 
ants were  discharged  from  any  obligation  to  the  plaintiff  in  regard 
to  it ;  and  the  court  are  of  opinion  that  this  claim  must  be  sustained. 

The  receipt  was  delivered  to  the  plaintiff  as  the  contract  of  the 
defendants ;  it  is  in  proper  form,  and  the  terms  and  conditions  are 
expressed  in  the  body  of  it  in  a  way  not  calculated  to  escape  atten- 
tion. The  acceptance  of  it  by  the  plaintiff,  at  the  time  of  the 
delivery  of  his  package,  .without  notice  of  his  dissent  from  its  terms, 
authorized  the  defendants  to  infer  assent  by  the  plaintiff  It  was 
his  only  voucher  and  evidence  against  the  defendants.  It  is  not 
claimed  that  he  did  not  know,  when  he  took  it,  that  it  was  a  ship- 
ping contract  or  bill  of  lading.  It  was  his  duty  to  read  it.  The 
law  presumes,  in  the  absence  of  frtiud  or  imposition,  that  he  did 
read  it,  or  was  otherwise  informed  of  its  contents,  and  was  willing 
to  assent  to  its  terms  without  reading  it  Any  other  rule  would 
fidl  to  conform  to  the  experience  of  all  men.  Written  contracts  are 
intended  to  preserve  the  exact  terms  of  the  obligations  assumed,  so 
that  they  may  not  be  subject  to  the  chances  of  a  want  of  recollection 
or  an  intentional  misstatement  The  defendants  have  a  right  to 
this  protection,  and  are  not  to  be  deprived  of  it  by  the  willful  or 
negligent  omission  of  the  plaintiff  to  read  the  paper.  The  case  of 
Rice  V.  Dwight  Manufacturing  Co.,  2  Gush.  80,  87,  is  an  authority 
in  point  In  an  action  to  recover  for  work  done,  the  defense  was 
that  the  work  was  performed  under  a  special  contract,  and  a  paper 
of  printed  regulations  was  shown  to  have  been  given  to  and  accepted 
by  the  plaintiff  as  containing  the  terms  of  the  contract,  but  which 
was  not  signed  by  either  pai*ty.  The  plaintiff  denied  knowledge  of 
its  contents ;  but  it  was  said  by  Fobbes,  J.,  that  where  a  party 
enters  into  a  written  contract,  in  the  absence  of  fraud  he  is  con- 
dn9vely  presumed  to  understand  the  terms  and  legal  effect  of  it, 
md  to  consent  to  them.    See  also  Lewie  v.  Oreat  Western  Railwajf 
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Co.,  5  H.  ft  N.  867;  Squire  v.  Hew  York  Central  Rfiilroad  Co. 
98  Mass.  239. 

This  case,  then,  is  brought  within  the  mle  which  authorizes  car 
riers  to  relieve  themselves  from  losses  of  this  description  by  express 
contracts  with  the  employer.  It  differs  from  the  cases  of  Brown  t. 
Eastern  Railroad  Co^  11  Cash.  97,  and  Malone  v.  Boston  and  Wor* 
eester  Railroad  Co.,  12  Gray,  388.  The  limitation  relied  on  in  both 
those  cases  was  in  the  form  of  a  notice  printed  on  the  back  of  a  pas- 
senger ticket,  relating  to  baggage;  and  it  was  held  that  there  was 
no  presumption  of  law  that  the  party,  at  the  time  of  receiving  the 
tipket,  had  knowledge  of  the  contents  of  the  notice.  It  is  obvious 
that  in  those  cases  the  ticket  was  not  designed  to  be  held  as  the 
evidence  of  the  contract  between  the  parties.  The  contract,  which 
was  of  passenger  transportation,  was  not  attempted  to  be  set  forth. 
At  most,  it  was  but  a  check,  to  be  used  temporarily  and  then  de- 
livered to  the  conductor  as  his  voucher,  with  these  notices  on  the 
back.  The  presumption  that  every  man  knows  the  terms  of  a  written 
contract  which  he  enters  into,  therefore,  did  not  apply.  Nor  was 
the  acceptance  of  the  ticket  conclusive  evidence  of  assent  to  its  terms. 

The  recent  case  of  Buckland  v.  Adams  Express  Co.y  97  Mass.  124, 
requires  notice,  because,  upon  a  case  in  most  respects  similar  to  this, 
a  different  result  was  reached  by  the  court.  The  legal  principles 
upon  which  that  case  was  decided  are  those  here  stated.  It  was  a 
case  upon  an  agreed  statement  of  facts,  and  the  difference  resulted 
in  the  application  of  the  law  to  the  facts  then  presented.  It  is  to  be 
noticed  that  the  receipt  containing  the  limitation  relied  on  was 
in  that  case  delivered  to  a  workman  in  the  employ  of  a  stranger, 
who,  so  far  as  it  appears,  had,  in  that  particular  instance  only,  been 
requested  by  the  plaintiffs  to  deliver  the  parcel  in  their  absence,  and 
as  a  mere  favor  to  them.  And  it  further  appeared  that  the  previous 
course  of  dealing  between  the  parties  was  such  that,  in  a  majority 
of  instances  in  which  the  plaintiffs  had  employed  the  defendants  trj 
transport  like  packages,  no  receipt  was  made  out,  and  no  special 
contract  insisted  upon.  Under  such  circumstances  it  was  held  that 
it  could  not  fairly  be  inferred  that  the  plaintiffs  understood  and 
assented  to  the  contents  of  the  receipt  as  fixing  the  terms  on  which 
the  defendants  were  to  transport  the  merchandise,  or  that  the  work- 
man had  authority  to  make  an  unusual  contract 

Tlie  same  remarks  apply  to  the  case  of  Perry  v.  Thompson,  98 
Mass.  249,  which  is  to  be  distinguished  from  the  case  at  bar  by  the 
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bet  that,  iu  the  previous  dealings  of  the  parties,  property  had  been 
reeeired  and  carried  without  any  notice  relating  to  the  carrier's 
liability  haTing  been  given,  and  by  the  further  £Etct  that,  when  the 
notice  in  that  instance  was  receiyed,  the  printed  parts  of  it  were  so 
oorered  up  by  the  revenue  stamp  affixed  to  the  receipt  that  it  could 
not  be  read  intelligibly. 

So  in  FiUebrown  v.  Grand  Trunk  Railway  Co.,  55  Maine,  462,  it 
was  held  that,  when  a  verbal  contract  for  transportation  was  made 
without  restriction,  its  legal  effect  would  not  be  changed  by  the  con- 
ditions in  a  receipt  which  was  subsequently  given  to  the  clerk  of  the 
conognor,  who  delivered  the  goods  at  the  station,  but  who  had  no 
express  authority  either  to  deliver  or  to  contract  witli  the  defendants. 

These  cases  do  not  reach  the  case  at  bar,  where  the  delivery  of  the 

receipt  was  directly  to  the  plaintiff;  nor  would  they  be  held  decisive 

in  a  case  where  the  delivery  was  made  and  the  receipt  accepted  under 

ordinary  circumstances  by  a  special  or  general  agent  of  the  owner, 

not  a  mere  servant  or  porter,  and  who  might  be  regarded  as  clothed 

with  authority  to  bind  the  owner  in  giving  instructions  and  making 

conditions  affecting  the  transportation.    Squire  v.  New  York  Cefh 

tral  Railroad  Co.,  98  Mass.  239. 

Judgment  for  the  defendants. 


Clark  et  oIy.  Washington,  bto.«  Inbubanob  OoMPAKin. 

(100  Haas.  600.) 
Bm  qf  eoUe  of  tend  as  a  mortgage.    Barratry, 

Parol  eridence  Is  admiadble  to  show  that  a  bill  of  sale  of  a  vessel,  absolute  in 

ftnrin,  Is  a  mortgage. 
The  mortgagee  has  an  insurable  interest,  distinct  from  that  of  the  owner,  and 

can  recover  upon  an  insorance  against  barratiy  of  the  master,  **  unless  tbt 

insured  is  owner  of  the  yessel,"  even  where  the  loss  occurs  by  reason  of  such 

bairatiy. 

AonoK  of  contract  upon  policies  of  insurance. 

It  appeared  at  the  trial  that  the  schooner  Lena»  owned  by  Joaiab 
French,  was,  by  bill  of  sale  made  September  29, 1865,  conveyed  to 
the  plaintiflii  and  J.  Baker  ft  Oo.    The  bill  of  sale  was  absolute  in 
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fonii.  The  plaintiff  caused  the  schooner  to  be  registered  in  their 
own  name.  The  insurances  were  made  to  the  plaintifBs,  Clark  & 
Woodward,  in  February  and  May,  1866,  who,  at  the  time,  gave  no 
notice  to  the  insurers  that  J.  Baker  &  Go.  had  any  interest  therein, 
or  that  plaintifBs  held  the  vessel  otherwise  than  as  owners.  The 
insurances  each  contained  a  clause  whereby  insurance  was  effected 
against  ^barratry  of  the  master,  unless  the  insured  be  owner  of  the 
vessel/' 

It  also  i^peared  that  the  bill  of  sale  was  intended  to  secure  advances 
to  French  made  previous  to  the  time  of  its  execution,  and  that  it  was 
agreed  betweeen  plaintifb  and  Baker  ft  Go.  that  their  respective 
claims  should  be  secured  pro  rata  by  the  insurance.  French,  during 
all  this  time,  retained  possession  and  control*  of  the  vessel 

Evidence  was  introduced  to  show  that  French  sent  her  to  the 
Bay  of  Islands,  where  she  was  June  9, 1866,  purposely  and  fraudu- 
lently run  ashore  by  her  master,  who  fraudulently  caused  a  survey 
and  condemnation,  and  next  day  sold  her,  as  auctioneer,  without 
authority,  for  $350,  and  cargo  for  $50,  he  being  himself  interested 
in  the  purchase ;  that  the  vessel  was  got  off  slightly  injured  and  car- 
ried away  by  the  purchaser.  On  receiving  notice  of  all  which, 
plaintiffs  abandoned  the  vessel,  which  abandonment  defendants 
refused  to  accept 

It  also  appeared  that  the  plaintiffs  charged  French  with  the 
amounts  paid  for  the  said  insurance. 

The  court  refused  to  nonsuit  plaintiff^  on  these  fietotSy  and  the 
case  was  sent  to  the  jury  on  the  question  of  damages. 

E.  D.  Sohier^  for  defendants. 

A  Bartlett  and  ff.  A.  Scudder,  for  plaintiffs. 

Chapman,  C.  J.  It  appears  that  the  bill  of  sale  from  French  to 
the  plaintiffs,  though  absolute  in  form,  was  given  merely  as  oollateral 
security  for  a  debt,  and  that  the  plaintiffs  had  never  taken  possession 
of  the  vessel,  but  French  retained  possession.  Parol  evidence  is 
admissible  to  show  the  true  character  of  such  a  transaction.  How- 
mrd  V.  Odellj  1  Allen,  85 ;  Blanchard  v.  Fearing^  4  id.  118. 

The  plaintiffs  had  an  insurable  interest  as  mortgagees,  distinct 
from  that  of  French.  He  had  no  interest  in  the  policy,  and  they 
had  no  right  to  charge  the  premium  to  him.    King  v.  8tat$  Imur- 
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mnee  Go^.7  Oush.  1 ;  Suffolk  Insurance  Co.  y.  Boyden,  9  Allen,  123. 
The  mere  charge  of  the  premium  to  him,  without  his  authority  or 
knowledge,  was  a  void  act 

The  insurance  was  against  the  barratry  of  the  master.  ^  unless 
the  assured  be  owner  of  the  yesseU'  The  object  of  such  a  clause 
is  to  protect  the  insurer  against  fraud  on  the  part  of  the  agent  of 
the  insured.  But  the  vessel  having  been  sent  out  by  French,  he  it 
to  be  regarded  as  owner  j^ro  hoc  vice.  Soares  v.  Thornton,  7  Taunt 
627;  Cutler  v.  Winsor,  6  Pick.  335.  The  master  having  been 
appointed  by  him,  was  his  agent,  and  not  the  agent  of  the  plaintifEb. 

Fraudulently  running  the  vessel  on  shore,  causing  survey,  con- 
demnation and  sale,  constituted  a  barratry  of  the  master.  Chram 
T.  Sweeting,  2  Wms.  Saund.  202,  n.  13 ;  Jones  v.  Nicholson,  10  Ezch. 
S8.  It  fiimished  ground  of  abandonment  for  a  total  loss.  Dixon 
T.  Beid,  1  D.  ft  &  207;  S.  0.,  5  B  ft  Aid.  597. 

Judgment  for  plaintiffs  on  the  verdict. 


Adams  v.  O'Connor  et  oL 

(100MU8.615.) 

Bailment — rights  qf  bailee. 

The  poflseBsion  of  goods  acquired  by  plaintiff  under  a  bill  of  lading  is  sofflcient 
to  maintain  an  action  against  one  who  does  not  show  a  better  title. 

Though  the  plaintiff  liad  only  a  special  property  in  the  goods  to  secure  advances 
made  upon  them,  he  can  recover  the  whole  value  of  them  from  a  purchaser 
for  cash,  and  hold  the  surplus  beyond  his  own  interest  for  the  general  owner 

Action  of  tort    The  facts  sufficiently  appear  in  the  opinion. 

JV.  Morse,  for  defendants. 

T.  WiUey,  for  plaintiff! 

Orat,  J.  This  is  an  action  of  tort,  in  the  nature  of  trovsr,  for 
twenty-five  barrels  of  whisky,  of  which  the  plaintiff  had  received 
firom  Fowle  ft  Oompany  bills  of  lading  and  an  invoice,  to  seourrf 
advances  made  by  him  on  the  property,  and,  after  its  arrival  in  Bea- 
ton, had  taken  possession,  by  going  to  the  railroad  station  in  com- 
pany with  Fowle^  exhibiting  the  bills  of  lading  to  the  freight  agent, 

Vol.  L— 18 


188  MASSACHUSETTS, 

Adams  ▼.  O'Connor. 

and  agreeing  to  pay  the  freight  and  storage.  Fowle  received  authority 
from  the  plaintiff  to  sell  the  whisky  for  cash,  and  agreed,  upon  such 
sale,  to  repay  to  him  the  amount  of  his  advances,  with  interest,  ex* 
penses  and  charges.  Fowle  afterward  sold  the  property  for  cash  to 
the  defendants,  who  went  with  him  to  the  station,  paid  the  freight 
and  storage,  and  took  possession  of  the  whisky,  but  have  never  paid  for 
it  The  jury  have  found  specially  '^  that  the  payment  of  the  freight- 
money  by  the  defendants  was  not  a  payment  made  in  good  &ith  in 
accordance  with  the  terms  of  sale.''  The  freight  and  storage  were 
paid  together  to  the  same  railroad  corporation,  and  were  treated 
throughout  the  trial  as  a  single  item,  and  both  must  be  deemed  to 
1»e  covered  by  the  words  ^' freight-money"  in  this  finding.  The 
plaintiff  afterward  called  upon  the  defendants,  exhibited  his  bills  of 
lading  and  demanded  the  whisky,  but  they  refused  to  deliver  it. 

Upon  these  facts  the  law  is  clear.  The  possession  of  the  property, 
acquired  by  the  plaintiff  under  the  bills  of  lading,  was  sufficient  to 
maintain  this  action  against  any  one  who  did  not  show  a  better  title. 
Burke  v.  Savage^  13  Allen,  408.  The  defendants,  as  well  as  the 
plaintiff,  claimed  under  the  bills  of  lading,  and  offered  no  evidence 
of  any  other  title  in  themselves,  and  were,  therefore,  not  injured  by 
their  admission  in  evidence.  The  sale  to  the  defendants  having 
been  found  by  the  jury  to  have  been  for  cash,  was  a  conditional  sale, 
and  vested  no  title  in  the  purchasers  until  the  terms  of  sale  had  been 
complied  with.  TyUr  v.  FreemaUy  3  Gush.  261 ;  Whitney  v.  Eaton^ 
15  Gray,  226 ;  Farlow  v.  ElliSy  id.  229.  The  plaintiff,  though  having 
only  a  special  property  to  secure  his  advances,  might  in  this  action 
recover  the  whole  value  of  the  goods,  and  would  hold  the  surplus, 
beyond  the  amount  of  his  own  interest,  for  the  general  owner. 
nUman  v.  Barnard,  7  Gray,  554.  The  amount  of  freight  and  storage 
having  been  paid  not  in  good  faith,  nor  in  accordance  with  the  terms 
of  the  defendants'  contract,  could  not  be  demanded  by  them  of  the 
plaintiff  as  a  condition  precedent  to  the  delivery  of  his  property  to 
him,  and  could  be  deducted  from  the  value  of  the  goods  in  the  assess- 
ment of  his  damages  only  because  the  payment  inured  to  his  benefit, 
by  discharging  the  goods  from  a  lien  to  which  they  were  subject,  and 
without  payment  of  which  he  could  not  have  obtained  his  property 

Exceptions  overruled. 
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MiLLBB  y.  Steybks  ei  al 

(100  Haas.  Sia) 
Oral  0oid&nes  to  explain  written  ecfUrodL 

Pteol  evidence  is  iMlmiaBible  to  show  that  by  the  word  **  barreU,"  used  in  ft 
written  contract,  was  intended  vessels  of  a  certain  kind  and  capadty,  and 
not  a  measure  of  quanti^,  and  that  the  parties  contracting  had  reference  not 
to  a  statate  barrel,  but  to  certain  vessels  of  nniform  size  of  different  capad^ 
from  the  statate  barrel. 

^  The  plaintiff  oontracted  to  seU  to  the  defendants  one  thousand 
barrels  petroleom  oil,  in  two  contracts  of  five  hundred  barrels  each ', 
each  of  which  was  in  form  as  follows :  '  Bought  for  account  of  Messrs^ 
Samuel  Stevens  &  Go.,  Boston,  firom  Daniel  L.  Miller,  Jr.,  agents 
Philadelphia^  five  hundred  barrels  refined  petroleum,  fire-test  one 
hundred  and  ten  degrees  or  upwards,  color,  prime  light  straw  to  white, 
at  thirty-eight  and  one-half  cents  per  gallon,  in  bond,  to  be  delivered 
in  bonded  warehouse  in  Philadelphia.  Order,  prime  shipping.  Terms,, 
casi:  on  delivery ;  which  delivery  is  to  be  made  during  the  month  of 
December  next,  at  the  buyers'  option,  they  giving  the  sellers  ten 
days'  notice  within  that  month.  William  Hastei  Smith,  broker.. 
Philadelphia,  October  19, 1866.'  The  plaintiff  was,  and  is,  a  resi- 
dent of  Philadelphia.  The  defendants,  at  the  time  in  question,, 
resided  in  Massachusetts,  doing  business  in  Boston  and  New  York* 

'*  On  December  31, 1866,  the  plaintiff  tendered  to  the  defendauts 
certain  specific  barrels  of  refined  petroleum  oil,  which  appeared  by 
the  evidence  to  contain  forty-two  gallons  to  the  barrel,  in  pursuance 
of  said  contracts ;  but  the  defendants  refused  to  accept  the  same,  for 
the  reason  only,  that  they  denied  that  the  oil  was  of  a  fire-test  of 
one  hundred  and  ten  degrees.  On  December  31, 1866,  oil  had  mate* 
rially  fallen  in  price  since  the  date  of  the  contracts. 

^  There  was  no  evidence  in  the  case  tending  to  show  that  the 
particular  oil  tendered  was  in  barrels,  or  indeed  in  existence  at  the 
date  of  the  contracts ;  and  it  did  not  appear  whether  refined  petro- 
leum oil  was  universally  sold  in  barrels,  or  sometimes  in  barrels  and 
sometimes  in  bulk.  There  was  no  evidence  offered  on  that  subject: 
but  there  was  evidence  that  it  was  often  sold  in  barrels  of  forty- twr 
gallons.  The  plaintiff  testified  that  the  common  size  of  the  burtc.. 
into  which  it  is  usual  to  put  petroleum  oil  in  Philadelphia,  and  iir 
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which,  when  sold  in  barrels,  it  is  usually  sold,  was  forty-two  gallons. 
The  defendanis  offered  no  eyidence  to  the  contrary,  but  objected  to 
any  eyidence  as  to  the  size  or  measurement  of  the  barrel;  but  the 
presiding  judge  admitted  the  same. 

''The  defendants  offered  and  proyed  the  laws  of  Pennsylyania 
(an«^  also  those  of  New  York,  so  far  as  they  might  affect  this  case), 
fixing  the  denominations  of  liquid  measure,  and  fixing  the  barrel  at 
thirty-one  and  one-half  gallons,  to  which  laws  reference  may  be  had, 
and  requested  the  presiding  judge  to  instruct  the  jury  tha^  in  esti* 
mating  damages,  the  barrel  should  be  taken  as  containing  thirty- 
one  and  one-half  gallons,  and  no  more.  But  it  haying  been  shown 
by  the  eyidence  that  the  plaintiff  offered  to  deliyer  to  the  defendants 
one  thousand  barrels  of  oil  of  forty-two  gallons  each,  which  were 
shown  to  the  defendants'  agent,  and  samples  taken  by  him ;  and  that 
in  all  the  discussions  concerning  the  deliyery  between  the  parties 
no  suggestion  was  eyer  made  that  one  thousand  such  barrels  were 
not  what  the  contract  required;  and  one  defendant  haying  testified 
that  he  intended,  when  they  were  offered,  and  was  ready,  to  reoeiye 
those  barrels,  if  the  oil  was  of  the  requisite  fire-test,  the' court  in- 
structed the  jury  that,  if  they  found  from  the  eyidence  that  forty-two 
gallons  was  the  usual  capacity  of  barrels  of  oil,  and  that  the  parties 
understood  and  intended  to  contract  for  such  barrels  of  oil  as  a 
specific  article  of  merchandise,  and  not  to  use  the  word  'barrel'  in 
their  contract  as  the  statute  measure  of  quantity,  then  they  might 
estimate  the  amount  of  oil  agreed  to  be  sold  at  forty-two  thousand 
gallons,  in  assessing  the  damages. 

"  The  jury  returned  a  yerdict  for  the  plaintiff,  and  assessed  the 
damages  at  $4,788.53 ;  and  the  question  is  reseryed  for  the  whole 
court,  upon  the  agreement  of  the  parties  that,  if  this  instruction 
was  erroneous,  the  damages  assessed  by  the  jury  shall  be  diminished 
in  the  proportion  of  thirty-one  and  one-hsJf  to  forty-two,  and  the 
yerdict  be  amended  accordingly." 

R  Cadmany  for  the  defendants,  cited  1  OreenL  Ey.,  §§  280, 293- 
296;  2  id.  §  251;  Wadsworth  y.  Alcotty  2  Seld.  64;  Dawson  t. 
Kittley  4  HiU,  107 ;  Wheeler  y.  Newhould,  6  Duer,  29 ;  Smith  y.  /a/- 
friesy  15  M.  &  W.  561 ;  Daniels  y.  Hudson  River  Ins.  Go^  12  Gush. 
416;  Barry  y.  Bennett,  7  Met  354;  2  Taylor  Ey.  g  1064;  Evans 
y.  Mt/ersy  25  Penn.  St.  114 ;  Smith  y.  Wilson,  3  B.  &  Ad.  728 ; 
Hnr.ktn  y.  Cooke^  4  T.  R.  314;  Many  y.  Beehman  Iron  Co.,  9  Paige, 
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188 ;  Sleight  y.  Bhinelander,  1  Johns.  192 ;  Noble  y.  Durrett,  3  T.  B» 
S71 ;  1  OreenL  Ey.,  §  201 ;  Whitewstt  y.  Wyer,  11  Mass.  6. 

A,  A,  Bannetff  for  plaintiff. 

Oray,  J.  The  written  contract  between  the  parties  does  not 
show  whether  the  word  '^  barrels  "  is  used  as  describing  a  quantity 
merely,  or  a  yessel  of  a  certain  kind  and  capacity ;  for  "  barrels  ^ 
might  mean  either  a  qiS&ntity  or  a  yessel ;  and  if  the  yessels  intended 
were  of  a  uniform  size,  the  fixing  of  the  price  by  the  gallon  would 
be  equally  adapted  to  either.  Parol  eyidence  was  therefore  admissi- 
ble to  show  in  which  sense  the  parties  intended  to  use  the  word; 
and  the  presiding  judge  rightly  admitted  testimony  that  refined 
petroleum  was  often  sold  in  barrels,  and  that  the  usual  size  of  such 
barrels  was  forty-two  gallons.  No  eyidence  was  offered  that  it  was 
eyer  sold  in  any  other  way.  The  statute  of  Pennsylyania  prescribing 
the  number  of  gallons  to  a  barrel,  as  a  denomination  of  liquid 
measure,  does  not  apply  to  sales  by  kegs,  casks,  or  yesseld  of  a  par- 
ticular Mnd.  The  eyidence  that  the  barrels  exhibited  by  the 
plaintiff,  and  from  which  the  defendant's  agent  took  samples,  at  the 
time  of  the  plaintiff's  offer  to  deliyer,  were  of  the  capacity  of  fort} 
two  gallons;  that  in  all  the  discussions  between  the  parties  eon* 
ceming  the  deliyery,  no  suggestion  was  made  that  such  barrels 
were  not  what  the  contract  required ;  and  that  the  defendants  at 
that  time  intended  and  were  ready  to  receiye  those  barrels  if  the 
oil  was  of  the  requisite  fire  test;  was  competent  to  show  that  the 
parties,  at  the  time  of  making  the  contract,  understood  and  intended 
to  contract  for  such  barrels  of  oil  as  a  specific  article  of  merchan- 
dise, and  not  to  use  the  word  **  barrel "  as  the  statute  measure  of 
quantity;  and  the  question  of  the  intention  of  the  parties  in  that 
respect  was  rightly  submitted  to  the  jury.  Noble  y.  Durell,  3  T.  R 
273,  275 ;  Smith  y.  Wilson,  3  B.  &  Ad.  728 ;  Clayton  y.  Grey  son, 
6  Ney.  &  Man.  694;  S.  0.,  6  Ad.  &  El.  302;  Spicer  y.  Cooper,  1 
Oale  &  D^y.  52;  S.  0.,  1  Q.  B.  424;  Cullum  y.  Wagstaffy  48  Penn 
St  300;  Bradford^. Manly,  13  Mass.  139 ;  Putnam  y.  Bond,  ante,  82 
Btcope  y.  Smith,  ante,  85. 

Judgment  on  the  verdict  for  the  plaintiff. 
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(100  Haas.  681.) 

MmmaUmdllaw.    OmtitrueUan  qf  iMute,    (jMtraeti  made  during  rebMm. 

The  act  of  oongreas  (1861,  ch.  8,  g  5)  oonoeming  commerdAl  interoonne  with 
states  in  insoirectlon,  and  the  prodamationB  of  %e  president  thereunder,  do 
not  extend  to  agreements  made  in  those  states  between  persons  being  there 
for  the  leasing  of  real  estate  therein,  the  payment  of  rent  there,  out  of  the  pro- 
ducts of  the  land,  or  the  deHvery  of  and  payment  for  personal  property, 
already  upon  the  demised  premises,  to  be  ns^  thereon. 

The  sabsequent  nnlawf nl  forwarding  of  cotton  raised  on  the  land  by  the  defend- 
ant's son  does  not  afiRdct  the  validity  of  the  agreements  contained  in  the  leasei 

The  £Eu;t8  in  this  case  appear  in  the  opinion. 

J7.  O.  Hutehins  and  A.  S.  Wheeler,  for  defendant 

B*  Jf.  Morsey  Jr.,  and  F.  V,  Baichy  for  plaintifEl 

Obay,  J.  The  defendant,  a  citizen  of  Massachusetts,  in  February^ 
1864,  in  Mississippi,  took  firom  the  plaintiff,  then  and  eyer  since  a 
citizen  and  resident  of  Mississippi,  a  lease  for  one  year  of  a  cotton 
plantation  in  that  state,  and  therein  agreed  to  pay  a  rent  of  ten 
thousand  dollars,  half  in  cash  and  half  ''out  of  the  first  part  of  the 
cotton  crop,  which  is  to  be  fitted  for  market  in  reasonable  time." 
The  lessor  also  agreed  to  deliver,  and  the  lessee  to  receive  and  pay 
the  value  of,  the  com  then  on  the  plantation.  It  does  not  appear 
whether  the  defendant  went  into  Mississippi  before  or  after  the 
beginning  of  the  war  of  the  rebellion ;  and  there  is  no  evidence  of 
any  intent  on  the  part  of  either  party  to  violate  or  evade  the  laws, 
or  oppose  or  injure  the  government  of  the  United  States.  The 
defendant  paid  the  first  installment  of  rent,  took  possession  of  the 
plantation  and  com,  used  the  com  on  the  plantation,  provided  ic 
with  supplies  to  the  amount  of  about  five  thousand  dollars,  and 
planted  and  sowed  it,  but  early  in  March  was  driven  away  by  rebel 
soldiers,  and  never  returned  to  the  plantation,  except  once  in  April 
following,  after  which  he  came  back  to  Massachusetts.  The  plaintiff 
continued  to  reside  on  the  plantation,  raised  a  crop  of  cotton  there, 
and  delivered  it  in  Mississippi  to  the  defendant's  son,  by  whom  it 
was  forwarded  in  the  autumn  of  the  same  year  to  the  defendant 
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and  he  sold  it  and  retained  the  profits,  amounting  to  nearly  ten 
thousand  dollars. 

The  plaintiff  sues  for  the  unpaid  installment  of  rent  and  the  ralue 
of  the  com.  The  claims  made  in  the  other  counts  of  the  declara- 
tion hare  been  negatived  by  the  special  findings  of  the  jury. 

The  defbndanty  in  his  answer,  denied  all  the  plaintiff's  allegationBy 
and  at  the  trial  contended  that  the  lease,  having  been  made  during 
the  civil  war,  was  illegal  and  void,  as  well  by  the  principles  of  inter- 
national law,  as  by  the  terms  of  the  act  of  congress  of  1861,  ch.  3,  §  5, 
and  the  proclamations  issued  by  the  president  under  that  act,  de- 
claring ''all  commercial  intercourse  by  and  between ''  the  state  of 
Mississippi  and  other  states  in  which  the  insurrection  existed  ''  and 
the  citizens  thereof,  and  the  citizens  of  the  rest  of  the  United  States," 
to  be  unlawful,  so  long  as  such  condition  of  hostility  should  con- 
tinue, and  that  ''all  goods  and  chattels,  wares  and  merchandise," 
coming  from  such  states  into  other  parts  of  the  United  States,  or 
proceeding  to  such  states  by  land  or  water,  together  with  the  vessel 
or  vehicle  conveying  them,  or  conveying  persons  to  or  from  such 
states,  without  the  license  of  the  president,  should  be  forfeited  to 
the  United  States.    12  U.  S.  Stat  at  Large,  257, 1262 ;  13  id.  731. 

The  judge  presiding  at  the  trial  ruled  that  the  contracts  sued  on 
were  legal,  and  the  jury  having  returned  a  verdict  for  the  plaintiff, 
the  question  of  the  correctness  of  this  ruling  is  reported  for  our 
decision;  the  parties  agreeing  that,  if  the  ruling  was  correct,  the 
case  shall  be  sent  to  an  assessor ;  but,  if  incorrect,  judgment  shall 
be  entered  for  the  defendant. 

This  case  presents  a  very  interesting  question,  requiring  for  its 
decision  a  consideration  of  fundamental  principles  of  international 
law.  It  is  universally  admitted  that  the  law  of  nations  prohibits  all 
commercial  intercourse  between  belligerents,  without  a  license  from 
the  sovereign.  Some  dicta  of  eminent  judges  and  learned  commen- 
tators would  extend  this  prohibition  to  all  contracts  whatever.  In 
a  matter  of  such  grave  importance,  the  safest  way  of  arriving  at  a 
right  result  will  be  to  examine  with  care  the  principa]  adjudications 
upon  the  subject,  most  of  which  were  cited  in  the  argument. 

The  celebrated  judgment  of  Sir  William  Scott,  in  the  leading 
case  of  The  Hoopy  1  G.  Rob.  196,  determined  only  that  all  trading 
with  a  public  enemy,  unless  by  permission  of  the  sovereign,  waa 
interdicted;  and  that  all  property  engaged  in  such  trade  was  lawful 
prize  of  war.    None  of  the  numerous  authorities  there  cited  went 
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beyond  ibia  The  principal  reason  assigned  is,  that  in  a  state  of  war 
the  question  when  and  under  what  regulations  commercial  inter- 
course,  which  is  a  partial  suspension  of  the  war,  shall  be  permitted, 
must  be  determined  on  views  of  public  policy  by  the  soyereign,  who 
alone  has  the  power  of  declaring  war  and  peace ;  and  not  by  indi- 
viduals upon  their  own  notions  of  convenience,  and,  poeBibly,  on 
grounds  of  private  advantage,  not  reconcilable  with  the  general 
interest  of  the  state.  In  the  case  of  The  Indian  Chiefs  3  C.  Bob.  22, 
the  same  principle  was  applied  to  the  case  of  a  foreign  merchant 
resident  in  the  British  possessions  in  India;  and  all  the  later  cases 
in  the  same  court  were  of  trading  or  licenses  to  trade  with  the 
enemy,  directly  or  indirectly. 

It  is  true  that,  in  the  case  of  The  Hoopy  that  eminent  jurist  does 
also  somewhat  rely  upon  the  consideration  of  the  total  inability  to 
enforce  any  contract  by  an  appeal  to  the  tribunals  of  the  one  country 
on  the  part  of  the  subjects  of  the  other.  The  rule  is  certainly  well 
settled,  that,  during  any  war,  foreign  or  civil,  an  action  cannot  be 
prosecuted  by  an  enemy  residing  in  the  enemy^s  territory,  but  must 
be  stayed  until  the  return  of  peace,  or,  in  the  words  of  tlie  old  books, 
donee  terrm  sint  communes,  Staun£  Prerog.  fol.  39 ;  Co.  lit  129,  b  ; 
Sanderson  v.  Morgan,  39  N.  Y.  231 ;  Wheelan  v.  Cook,  29  MaiyL  1. 
But  that  rule  temporarily  restrains  the  remedy  only,  without  deny- 
ing or  impairing  the  existence  of  the  right;  as  was  said  by  the 
supreme  court  of  New  York,  while  Chancellor  Kent  presided  there, 
**  the  present  plea  only  bars  the  plaintiff,  in  his  character  of  alien 
enemy  commorant  abroad,  from  prosecuting  the  suit;  it  does  not 
so  much  as  touch  the  merits  of  the  action.''  BeU  v.  Chapman, 
10  Johns.  185.  That  it  has  nothing  to  do  with  the  validity  of  the 
contract  sued  upon  is  manifest  from  the  case  of  a  ransom  bill,  which 
is  universally  admitted  to  be  a  lawful  contract,  and  yet  upon  whidi 
no  action  can  be  maintained  in  a  court  of  common  law  during  the 
war,  but  may,  after  the  return  of  peace.  Ricord  v.  Bettenham, 
3  Burr.  1734;  S.  C,  1  W.  Bl.  563 ;  Anthon  v.  Fisher,  2  Doug.  650 ; 
S.  0.,  3  id.  178 ;  Brandon  v,  Nesbitt,  6  T.  R  28 ;  1  Kenf  s  Com.  (6th 
ed.)  107.  The  reasons  assigned  by  common  law  judges  foi  the  plea 
of  alien  enemy  are,  that  an  enemy  to  our  government  shall  not  have 
the  benefit  and  protection  of  its  laws  in  its  courts ;  and  that  the  fimits 
of  the  action  may  not  be  remitted  to  a  hostile  country,  and  so  furnish 
resources  to  the  enemy.  Hutchinson  v.  Brock,  11  Mass.  122;  Spa- 
renhyrah  v.  Bannatyne,  1  B.  &  P.  170;  JUcConneU  v.  Hector.  3  id 
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114  The  objection  has  not  been  much  fiAYored;  for  eren  in  a  real 
actiony  after  the  plaintiff  has  recovered  judgment,  alien  enemy  at 
the  time  of  the  original  suit  is  no  good  plea  to  scire  facias  to  obtain 
an  execution.  West  v.  ikittofif  2  Ld.  Baym.  853 ;  S.  G.,  1  Salk.  2 ; 
Holty  3 ;  and  in  a  personal  action  brought  by  an  alien  friend,  his 
becoming  an  enemy  by  the  breaking  out  of  war,  which  could  not 
have  been  pleaded  earlier,  has  been  held  no  ground  for  staying  judg- 
ment after  verdict,  or  execution  after  judgment,  or  affirmance  of  a 
judgment  on  error.  Venbrtffien  v.  Wilson,  9  East,  321 ;  Buckley  t. 
Lyitle,  10  Johns.  117 ;  Owens  v.  Hannat/,  9  Oranch,  180.  No  answer 
in  the  nature  of  a  plea  of  alien  enemy  has  been  filed  in  this  oase^ 
and  no  objection  made  to  the  capacity  of  the  plaintiff  to  sue,  but 
only  to  the  validity  of  the  contract  sued  on ;  and,  therefore,  no  ques* 
tion  of  the  personal  disability  of  the  plaintiff  is  involved,  or  need  be 
considered,  except  so  far  as  to  show  that  it  is  wholly  independent 
of  the  merits  of  the  cause  of  action. 

In  Potts  V.  Belly  8  T.  R  548,  the  elaborate  arguments  of  the  com- 
mon lawyers  and  civilians,  and  the  judgment  of  the  court,  were 
confined  to  the  question  of  the  illegality  of  a  British  subject's  trading 
with  an  enemy,  and  the  single  point  decided  was  that  an  insurance 
upon  such  trading  was  illegal.  In  Antoine  v.  Morshead,  6  Taunt. 
i3? ;  S.  C,  1  Marsh.  558,  it  was  held  that  a  bill  of  exchange  drawn 
on  England  by  a  British  subject,  imprisoned  in  France,  payable  to 
another  British  subject  also  imprisoned  there,  and  indorsed  to  a 
French  banker,  during  the  war,  might  be  sued  upon  by  the  latter 
m  England  after  the  return  of  peace ;  and  Ohief  Justice  Gibbs  said : 
^  I  can  collect  but  two  principles  fh)m  the  cases  cited  by  the  coun- 
sel for  the  defendant,  and  they  are  principles  on  which  there  never 
was  the  slightest  doubt  First,  that  a  contract  made  with  an  alien 
enemy  in  time  of  war,  and  that  of  such  a  nature  that  it  endangers 
the  security,  or  is  against  the  policy  of  this  country,  is  void ;  such 
are  policies  of  insurance  to  protect  an  enemy's  trade.  Another 
principle  is,  that,  however  valid  a  contract  originally  may  be,  if  the 
party  become  an  alien  enemy  he  cannot  sue ;  the  crown,  during  the 
war,  may  lay  hands  on  the  debt,  and  recover  it ;  but  if  it  do  not, 
then  on  the  return  of  peace  the  rights  of  the  contracting  alien  are 
restcred,  and  he  may  himself  sue.  No  other  principle  is  to  bA 
deduced.'^  In  WlUison  v.  PaUeson,  1  Morse,  133 ;  S.  0.,  7  Taunt 
440,  a  bill  of  exchange  drawn  upon  a  British  subject  resident  in 
England,  and  having  fdnds  of  an  enemy  in  his  hands,  bv  an  alien 
Vol.  I.  — 19 
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6nemy  residing  in  the  hostile  territory,  payable  to  his  own  order, 
and  by  Iiim  indorsed  to  a  British  subject  also  residing  there,  was 
held  ^  oi<l,  because  a  direct  trading  with  the  enemy.  The  recent 
cas?  of  Esposito  v.  Botaden,  7  El.  &  Bl.  763,  was  upon  a  charter 
party  for  a  voyage  by  a  British  subject  to  an  enemy's  port,  which 
the  plea  alleged  could  not  be  performed  without  ^^  dealing  and 
liading  with  the  queen's  enemies;"  and  the  judgment  of  the 
exchequer  chamber,  as  delivered  by  that  excellent  conunercial 
lawyer,  Mr.  Justice  Willbs,  was  equally  limited,  and  states  the 
general  proposition  upon  which  the  judgment  was  based  in  this 
form:  ''It  is  now  fuUy  established,  that  the  presumed  object  of  war 
bemg  as  much  to  cripple  the  enemy's  commerce  as  to  capture  his 
property,  a  declaration  of  war  imports  a  prohibition  of  commercial 
intercourse  and  correspondence  with  the  inhabitants  of  the  enemy's 
country,  and  that  such  intercourse,  except  with  the  license  of  tiie 
crown,  is  illegal." 

We  now  come  to  the  American  cases  cited  for  the  defendant. 
The  earliest  is  that  of  Hannay  ▼.  EvBy  3  Oranch,  242,  which  merely 
decided  that  a  contract  made  in  firaud  of  the  laws  of  the  United 
States  could  not  be  enforced  in  the  court  of  the  United  States.  In 
the  latter  case  of  Kennett  y.  Chambers,  14  How.  38,  .the  same  prin- 
ciple was  applied,  and  it  was  held  that  a  contract  made  in  the 
United  States  after  Texas  had  declared  itself  independent  of  Mexico, 
but  before  its  independence  had  been  acknowledged  by  the  United 
States,  to  convey  lands  in  Texas,  in  consideration  of  money  advanced 
in  the  United  States  to  enable  Texas  to  carry  on  war  against  Mex- 
ico, was  in  contravention  of  the  public  policy  and  treaties  of  the 
United  States,  when  it  was  made,  and  could  not  therefore  be 
enforced  in  their  courts,  after  Texas  had  been  admitted  into  the 
Union.  To  say  that  the  present  case  CeJIs  within  the  same  princi- 
pal is  to  beg  the  whole  question  in  controversy. 

In  Thirty  Hogsheads  of  Sugar  v.  Boyh,  9  Oranch,  191,  the  only 
point  discussed  or  adjudged  was,  that  produce  of  territory  in  the  occu- 
pation of  the  enemy  must  be  condemned  by  a  prize  court  as  enemy's 
property,  so  long  as  it  belonged  to  the  owner  of  the  soil,  whatever 
his  natural  character  or  personal  domicil.  A  like  rule  was  hel  1  to 
apply  in  the  recent  civil  war,  in  the  Prize  Cases,  2  Black,  635. 

In  the  cases  of  The  Rapid,  1  Oallis.  304;  TTie  Julia,  iL  601-^04 
and  TTie  Emulous,  id.  571,  Mr.  Justice  Story  indeed  spoke  of  the 
nnlawfblness  of  communicatioBS  with  the  enemy  as  extending  to  all 
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contracts  and  every  kind  of  interconrseL  Bat  all  snch  statements 
were  obiter  dicta;  for  neither  of  those  cases  involved  so  broad  an 
application.  In  The  Julia,  he  admitted,  in  the  circuit  court,  that 
''the  proposition  is  usually  laid  down  in  more  restricted  terms  by 
elementary  writers,  and  is  confined  to  commercial  intercourse ;"  and 
in  delivering  the  judgment  of  affirmance  in  the  supreme  court,  he 
defined  the  point  decided  to  be  '^  that  the  sailing  on  a  voyage  under 
the  Uoense  and  passport  of  protection  of  the  enemy,  in  furtherance 
of  his  views  and  interests,  constitutes  such  an  act  of  illegaliij  as 
subjects  the  ship  and  cargo  to  confiscation  as  prize  of  war.'^  1  Qallis* 
601 ;  8  Oranch,  190.  In  The  JShnulous,  the  only  question  in  issue 
was  of  the  confiscation  of  enemies'  property ;  and  his  decree  was 
reversed  by  the  supreme  court  Brown  v.  United  States,  8  Oranch, 
110.  His  decree  in  The  Rapid  was  affirmed,  8  Oranch,  155.  But  in 
that  case,  as  well  as  in  The  Joseph,  1  Qallis.  545  and  8  Oranch,  451, 
the  decision  was  simply  that  the  sending  of  a  vessel  by  an  American 
to  or  from  an  enemy's  port,  after  a  declaration  of  war,  was  a  trading 
with  the  enemy,  which  would  warrant  a  condemnation  in  a  prize 
court. 

In  delivering  the  judgment  of  the  supreme  court  in  the  case  of 
The  Rapid,  Mr.  Justice  Johnson  said:  ''In  the  state  of  war, 
nation  is  known  to  nation  only  by  their  armed  exterior ;  each  threat- 
ening the  other  with  conquest  or  annihilation.  The  individuals 
who  compose  the  belligerent  states  exist,  as  to  each  other,  in  a  state 
of  utter  occlusion.  If  they  meet,  it  is  only  in  combat."  "  On  the 
subject  which  particularly  affects  this  case,  there  has  been  no  gen- 
eral relaxation.  The  universal  sense  of  nations  has  acknowledged 
the  demoralizing  effects  that  would  result  from  the  admission  of 
individual  intercourse.  The  whole  nation  are  embarked  in  one 
common  bottom,  and  must  be  reconciled  to  submit  to  one  common 
fate.  Every  individual  of  the  one  nation  must  acknowledge  every 
individual  of  the  other  nation  as  his  own  enemy,  because  the  enemy, 
of  his  country."  And,  in  speaking  of  the  rule  of  prize  law,  which 
condemns  property  engaged  in  hostile  trade :  "  the  object,  policy  and 
spirit  of  the  rule  is  to  cut  off  all  communication  or  actual  locomo* 
tive  intercourse  between  individuals  of  the  belligerent  states.  IN'ego- 
tiation  or  contract  has,  therefore,  no  necessary  connection  wiih  the 
offense.  Intercourse  inconsistent  with  actual  hostility  is  the  offense 
tgainst  which  the  operation  of  the  rule  is  directed."  8  Oranch, 
.60-16?     These  expressions  would  seem  to  have  been  intentionally 
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M  ihey  are  neoessarilyy  in  judicial  efTect,  limited  to  the  case  before 
the  court,  of  actual  passage  of  persons,  or  transmission  of  property 
between  the  territories  of  the  belligerents.  In  Scholefield  y.  Eichfi- 
berger^  7  Pet  586,  in  which  a  contract  made  with  an  enemy  dniing 
war  for  the  purchase  of  goods  was  held  Toid,  the  same  learned  judge, 
after  asserting  in  the  broadest  term8»  and  outside  of  t)ie  question  a< 
issue,  that  ''the  doctrine  is  not  at  this  day  to  be  questioned,  that, 
during  a  state  of  hostility,  the  citizens  of  the  hostile  states  are 
incapable  of  contracting  with  each  other,"  took  the  precaution  of 
adding:  ''To  say  that  the  rule  is  without  exception  would  be 
assuming  too  great  a  latitude." 

The  general  statements  of  Mr.  Justice  Dakibl,  in  Jecker  t.  Moni* 
gomertfy  18  How.  110,  and  Mr.  Justice  Clipfobd,  in  Hanger  t.  Abbott. 
6  Wall.  532,  that  as  a  consequence  of  the  state  of  war  aJl  communi- 
cation and  intercourse  between  the  citizens  of  one  belligerent  and 
those  of  the  other  are  unlawful,  were  manifestly  but  repetitions  of 
earlier  ili^^o,  without  having  occasion  to  scrutinize  them  with  care; 
for,  in  the  first  case,  the  ressel  and  cargo  condemned  as  prize  were 
knowingly  sent  by  a  citizen  during  war  to  an  enemy's  port ;  and, 
in  the  second,  the  only  question  was  of  the  suspension  of  the  ronnini; 
of  the  statute  of  limitations  while  the  courts  were  closed  durir  g  war. 
I%e  OfMchita  Cottony  6  Wall.  521,  was  a  case  of  a  sale  of  merchan- 
disc,  which  was  strictly  an  act  of  commercial  intercourse. 

In  the  most  recent  judgment  of  the  supreme  court  of  the  United 
States  upon  this  subject,  delirered  since  the  argument  of  this  case, 
the  general  doctrine  is  thus  stated  by  Mr.  Justice  Davis:  "By  a 
universally  recognized  principle  of  the  public  law,  commercial  inter- 
course between  states  at  war  with  each  other  is  interdicted.  It  needs 
no  special  declaration  on  the  part  of  the  sovereign  to  accomplish 
this  result,  for  it  follows,  fh>m  the  nature  of  war,  that  trading  between 
the  belligerents  should  cease.  If  commercial  intercourse  were  allow* 
able,  it  would  oftentimes  be  used  as  a  color  for  intercourse  of  an 
entirely  different  character;  and  in  such  a  case  the  mischievous 
consequences  that  would  ensue  can  be  readily  foreseen.  But  the 
rigidity  of  this  rule  can  be  relaxed  by  the  sovereign,  and  the  laws 
of  war  so  fkr  suspended  as  to  permit  trade  with  the  enemy.  Each 
state  settles  for  itself  its  own  policy,  and  determines  whether  ^ts  true 
interests  are  better  promoted  by  granting  or  withholding  licenses  to 
trade  with  the  enemy."  United  States  v.  Laney  8  Wall  195.  See 
also  IfcKee  v.  United  States,  id.  166. 


KOVEMBEB  TERM,  186&  149 


EeiBhaw  t.  Eelaey. 


Chancellor  Kent,  in  a  most  able  and  learned  opinion  delivered 
m  the  court  of  errors  of  New  York,  and  again  in  his  Commentaries, 
asserted  with  great  positiyeness,  as  a  necessary  consequence  from  the 
doctrine  of  the  illegality  of  all  commercial  intercourse  and  traffic, 
that  all  contracts  made  with  the  enemy  during  war  were  utterly 
▼oid.  Oriswold  y.  Wt^ddington,  16  Johns.  438 ;  1  Eenf  s  Com.  67. 
fiut  the  case  of  Ghriswold  y.  Waddington,  as  the  learned  chancellor 
candidly  admitted  at  the  outset  of  his  opinion,  was  a  case  of  com- 
mercial intercourse,  in  the  strictest  sense,  a  dealing  between  com- 
mercial houses  and  with  commercial  paper ;  and  nothing  further 
was  brought  into  judgment,  except  that  a  commercial  partnership 
between  the  citizens  of  two  countries  was  dissolved  by  the  breaking 
out  of  war  between  them.  His  more  general  statements,  therefore, 
in  the  opinion,  like  the  repetition  of  them  in  his  Commentaries,  haye 
not  the  weight  of  an  adjudication. 

The  only  authorities,  English  or  American,  cited  by  Mr.  Justice 
Story  or  Chancellor  Kent,  which  afford  any  color  for  extending 
the  doctrine  beyond  trading  directly  or  indirectly  with  the  enemy, 
or  insurances  upon  or  licenses  for  such  trade,  are,  one  ancient  order 
m  the  Black  Book  of  the  admiralty,  two  cases  in  the  Tear  Books, 
and  a  dictum  in  the  court  of  chancery. 

The  Black  Book  of  the  admiralty  contains  a  direction  that  '^inqui- 
sition be  taken  of  all  those  who  intercommunicate  {entrecommunent), 
buy  or  sell  with  any  of  the  enemies  of  our  lord  the  king,  without 
special  license  of  the  king  or  of  his  admiral."  It  might  well  be 
doubted  whether  entrecommuneni,  in  its  connection  with  buying 
and  selling,  was  intended  to  include  any  thing  but  trading  or  com- 
mercial intercourse.  But  it  is  sufficient  to  obsenre  that,  as  that 
great  legal  antiquary,  John  Selden,  tells  us  ''the  book  itself  is  rather 
a  monument  of  antiquity,  yet  not  above  about  Hen.  YI,  than  of 
authority,  and  rather  as  a  purpose  of  what  was  in  some  failing  pro- 
ject, than  ever  in  use  and  judgment  held  authentical.  Most  of  it 
is  against  both  the  now  received  and  former  practice.'^  Selden's 
Notes  to  Fortescue,  ch.  32,  3  Selden's  Works,  1898. 

Chancellor  Kent  observes :  "  Brian,  J.,  is  made  to  say  in  19  Edw 
IV,  Bro.  Ab.  tit.  Denizen  et  Alien,  pi.  20,  that  an  obligation  made  to 
the  enemy  of  the  king  is  void.'^  But  it  appears,  both  in  the  origi- 
nal Tear  Book  of  19  Edw.  lY,  6,  pi.  4,  and  in  Chief  Justice  Brooke's 
Abridgment,  that  the  obligation  sued  on  was  made  in  the  third  year 
of  the  king ;  and  the  plea  was  that  the  plaintiff  was  bom  in  the  alle- 
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gianoe  of  the  king  of  Denmark,  who,  and  all  his  snbjects,  had  been 
enemies  since  the  eighth  year  of  the  king;  in  other  words,  not  thai 
the  plaintiff  was  an  enemy  at  the  making  of  the  obligation,  bnt  only 
at  the  time  of  bringing  snit,  that  is  to  say,  an  ordinary  plea  of  alien 
enemy,  to  the  disability  of  the  plaintiff,  and  not  the  validity  of  the 
contract  The  dictum  of  Chief  Jnstice  Brian  was  only  that  ^'per* 
haps  the  obligation  would  be  void  against  the  party,  bnt  the  king 
should  have  it;"  and  even  of  this  Chief  Justice  Brooke  added  in 
the  place  cited,  and  also  in  pi.  16  of  the  same  title,  qumre;  and 
Chancellor  Kent  himself,  when  chief  justice  of  the  supreme  court 
of  New  York,  said :  ^'  The  doctrine  once  held  in  the  English  courts, 
that  an  alien's  bond  became  forfeited  by  the  war  (Tear  Book,  19 
Edw.  IV,  pi.  6)  would  not  now  be  endured.  The  plea  is  called  in 
the  books  an  odious  plea,  and  the  latter  cases  concur  in  the  opinion 
that  the  ancient  severities  of  war  have  been  greatly  and  justly 
softened  by  modem  usages,  the  result  of  commerce  and  civiliza- 
tion." Clarke  v.  Morey,  10  Johns.  71,  72.  The  authority  of  the 
'  dictum,  as  evidence  of  the  law  of  nations  at  this  day,  may  be 
weighed  by  the  ruling  in  the  same  court  a  few  years  earlier  (also 
referred  to  by  Chancellor  Kent  in  Oriswold  v.  Waddington),  that 
''  all  men  may  seize  such  goods  as  enemies  of  the  king  bring  into 
the  kingdom,  and  hold  the  goods  to  their  own  proper  use."  7  Edw. 
IV,  13, 14,  pi.  5 ;  Bro.  Ab.  Property,  38.  It  is  hardly  necessary  to 
remark  that,  by  our  law,  enemies'  goods  on  land  within  our  terri- 
tory cannot  be  seized  by  private  citizens  to  their  own  use,  nor  even 
by  the  government,  without  an  act  of  congress.  Brown  v.  United 
States,  8  Cranch,  110;  Alexander's  Cotton,  2  Wall.  404. 

In  Ex  parte  Boussmaker,  13  Ves.  71,  upon  an  application  by  an 
alien  enemy  to  prove  a  debt  in  bankruptcy.  Lord  Erskine  did  say : 
^'If  this  had  been  a  debt  arising  from  a  contract  with  an  alien 
enemy,  it  could  not  possibly  stand,  for  the  contract  would  be  void." 
But  the  nature  of  the  debt  does  not  appear  by  the  report ;  and  this 
dictum  was  wholly  extra-judicial ;  for  the  contract  was  made  before 
the  war,  and  the  debt  was  allowed  to  be  proved,  reserving  the 
dividend. 

The  continental  writers,  cited  by  Chancellor  Kent,  fall  far  short 
cf  supporting  his  assertion  that  they  "  unitedly  prove  that  all  private 
communication  and  commerce  with  an  enemy,  in  time  of  war,  are 
unlawful."  Judge  Story,  as  we  have  already  seen,  in  the  case  of 
TKe  Julia,  1  Qallis.  601,  acknowledged  that  he  usually  confined  the 
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prohibition  to  commercial  intercourse ;  aind  hardly  any  of  themi 
even  as  quoted  by  Ohancellor  Kent,  go  beyond  that  The  strong- 
esty  according  ta  his  statement,  would  appear  to  be  Qrotius,  Cleirao 
and  Yalin.  But  Orotius,  in  the  place  relied  on,  by  no  means  **  says 
expressly  that  private  contracts  with  the  enemy,  touching  priyate 
actions  and  things,  are  unlawful,  and  controlled  by  the  duty  which 
the  citizen  owes  to  his  own  state."  At  the  utmost,  he  leaves  it  an 
open  question;  for  his  words  are:  Bed  de  ipsorum  aciiontbus  ei 
rebu3  quart  potest;  quia  videmus  hmc  quoque  cancedi  hostibtis  non 
posss  sine  tiliquo  damno  partis;  unde  videri  possunt  talia  pacta 
Ulicita  cum  civibus  ob  jus  supereminens  civitatis  ;  and  again :  Lex 
quidtm  posset  adimere  subditis  aut  perpetuis  aut  temporariis  hane 
potestatem;  sed  neque  lex  hoc  semper  facit,  parcit  enim  civibus,  etc. 
De  Jure  Belli,  lib.  3,  ch.  23,  art.  5.  And  the  positions  of  Cleirac  and 
Valin  are  apparently  founded  not  upon  the  general  law  of  nations,  but 
upon  particular  ordinances  of  France.  Cleii*ac,  197;  2  Valin,  31, 253, 
On  the  other  hand,  in  the  case  of  Coolidge  v.  Inglee,  13  Mass.  26, 
which  was  an  action  on  a  promissory  note  given  by  one  American 
citizen  to  another,  in  considenition  of  the  sale  to  him  of  a  British 
license,  Mr.  Justice  Jackson,  delivering  the  unanimous  judgment 
of  this  court,  after  deliberate  advisement,  and  speaking  of  the  argu 
uiunt  that  all  intercourse  with  an  enemy  is  unlawful,  said :  ^*  This 
general  proposition  cannot  be  maintained  in  the  unlimited  extent 
to  which  it  has  been  carried  in  the  argument  for  the  defendant 
Commercial  intercourse,  between  two  nations  at  war,  is  understood 
to  be  prohibited.  This  interdiction  applies,  in  general,  to  any 
species  of  commerce  by  which  the  enemy  may  be  benefited  at  the 
expense  of  our  own  country.  But  the  books  of  the  highest  author- 
ity on  the  law  of  nations,  and  the  usages  of  all  civilized  people  in 
modern  times,  abundantly  prove  that  intercourse  is  not  universally 
prohibited,  and  that  even  contracts  with  an  enemy  are  in  some  cases 
allowable."  And  after  carefully  examining  in  detail  the  statements 
of  the  text- writers,  expressing  the  belief  that  "  the  prohibition  is 
confined  ajnong  all  civilized  nations  in  modern  times,  to  such  inter- 
course as  is  commercial ;"  and  dismissing  this  idea  of  something 
mysteriously  noxious  and  criminal  in  every  kind  of  intercourse  with 
an  enemy,"  he  proceeds  to  the  consideration  of  the  question  whether 
the  contract  sued  on  was  lawful,  and  arrives  at  the  result  that  it 
waa  That  decision  was,  indeed,  overruled  by  the  supreme  court 
oi^  the  United  States  in  Patton  v.  Nicholson^  3  Wheat  204,  on  the 
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ground  that  the  nse  of  such  a  license  by  a  citizen  was  nnlawfbL 
But  this  only  shows  that  the  general  principle  was  misapplied  in 
CooUdge  t.  IngUe^  not  that  it  was  unsound  or  inaccurately  stated. 
The  wrong  application  of  a  principle  does  not  weaken  either  the 
principle  itself  or  the  obligation  of  courts  to  adhere  to  it  Gapen  t. 
BarrowSy  1  Oray,  380.  That  a  citizen  could  not,  consistently  with 
a  state  of  hostility,  and  with  his  duty  to  his  own  country,  take  or 
use  a  license  from  the  public  ofBcers  of  the  enemy,  does  not  affect 
the  extent  of  the  right  of  communication  or  contract  between  pri- 
Tate  citizens.  Mtisson  t.  Fales^  16  Mass.  332,  was  a  case  of  trading 
or  commercial  intercourse,  which  was  held  not  to  be  so  unlawfril  as 
to  be  no  foundation  for  an  action  at  law  by  a  party  who  did  not 
know  that  the  party  with  whom  he  dealt  was  an  enemy,  and  exhib- 
its no  intention  to  modify  the  statement  of  the  general  doctrine  in 
Goolidge  t.  Inglee. 

The  result  is,  that  the  law  of  nations,  as  judicially  declared,  pro- 
hibits all  intercourse  between  citizens  of  the  two  belligerents,  which 
is  inconsistent  with  the  state  of  war  between  their  countries;  and 
that  this  includes  any  act  of  Toluntary  submission  to  the  enemy,  or 
receiving  his  protection ;  as  well  any  act  or  contract  which  tends 
to  increase  his  resources,  and  every  kind  of  trading  or  commercial 
dealing  or  intercourse,  whether  by  transmission  of  money  or  goods, 
or  orders  for  the  delivery  of  either,  between  the  two  countries, 
directly  or  indirectly,  or  through  the  intervention  of  third  persons  or 
partnerships,  or  by  contracts  in  any  form  looking  to  or  involving 
such  transmission,  or  by  insurances  upon  trade  with  or  by  the 
enemy.  Beyond  the  principle  of  these  cases  the  prohibition  has  not 
been  carried  by  judicial  decision.  The  more  sweeping  statements 
in  the  text-books  are  taken  from  the  diday  which  we  have  already 
examined,  and  in  none  of  them  is  any  other  example  given  than  those 
just  mentioned.  At  this  age  of  the  world,  when  aU  the  tendencies 
of  the  law  of  nations  are  to  exempt  individuals  and  private  contracts 
from  injury  or  restraint  in  consequence  of  war  between  their  govern- 
ments, we  are  not  disposed  to  declare  such  contracts  unlawfril  as  have 
not  been  heretofore  adjudged  to  be  inconsistent  with  a  stat^  of  war. 

The  trading  or  transmission  of  property  or  money  which  is  pro- 
hibited by  international  law  is  from  or  to  one  of  the  countries  at 
war.  An  alien  enemy  residing  in  this  country  may  contract  and 
sue  like  a  citizen.  2  Kent  Com.  63.  When  a  creditor,  although  a 
subject  of  the  enemy,  remains  in  the  country  of  the  debtor,  or  has 
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a  known  agent  there,  aathorized  to  reoeiye  the  amount  of  the  debt» 
throughout  the  war,  payment  there  to  such  creditor,  or  his  agent» 
can  in  no  respect  be  construed  into  a  violation  of  the  duties  imposed 
by  a  st^te  of  war  upon  the  debtor;  it  is  not  made  to  an  enemy,  in 
contemplation  of  international  or  municipal  law;  and  it  is  no  objec- 
tion that  the  agent  may  possibly  remit  the  money  to  his  principal 
in  the  enemy's  country;  if  he  should  do  so,  the  oflTense  would  .« 
imputable  to  him,  and  not  to  the  person  paying  him  the  money. 
Conn.  V.  Penn,y  Pet.  0.  0.  496 ;  Denniston  v.  Imbrie,  3  Wash.  0.  0. 
396 ;  Ward  v.  Smithy  7  Wall.  447 ;  Buchanan  v.  Curry ^  19  Johns 
137.  The  same  reasons  cover  an  agreement  made  in  the  enemy's 
territory  to  pay  money  there  out  of  funds  accruing  there,  and  not 
agreed  to  be  transmitted  from  within  our  own  territory ;  for,  as  was 
said  by  tlie  supreme  court  of  New  York  in  the  case  last  cited,  ''the 
rule  is  founded  in  public  policy,  which  forbids,  during  war,  that 
money  or  other  resources  shall  be  transferred  so  as  to  aid  or 
strengthen  our  enemies.  The  crime  consists  in  exporting  the 
money  or  property,  or  placing  it  in  the  power  of  the  enemy. 

Public  international  law,  being  the  rule  which  governs  the  inter* 
course  of  one  nation  and  its  subjects  with  other  nations  and  their 
subjects,  is  ordinarily  limited,  so  far  as  rights  of  property  and  con«> 
tracts  are  concerned,  to  movable,  or,  in  the  phrase  of  the  common 
law,  personal  property,  which  is  in  its  nature  capable  of  being  car- 
ried or  transmitted  from  one  country  to  the  other ;  and  does  not 
usually  touch  private  interests  in  immovable  property  or  real  estate; 
although  any  government  may  doubtless,  by  express  law  or  edict 
appropriate  or  confiscate  for  its  own  benefit  tlie  use,  the  profits,  or 
even  the  title,  of  land  within  its  own  territory  or  occupation,  belong- 
ing  to  subjects  of  the  enemy.  3  Phillimore's  International  Law, 
135,  731 ;  Reed  v.  Reed,  1  Mun£  619 ;  Smith  v.  Maryland^  6 
Granch,  286;  Fairfax  v.  Hunter^  7  id.  622,  623,  631;  Union 
Insurance  Co.  v.  United  States^  6  Wall.  759.  The  title  of  aliens 
in  real  estate  is  usually  left  to  be  regulated  by  the  municipal  law, 
and,  under  our  system  of  government,  by  the  laws  of  the  several 
states,  except  so  far  as  controlled  by  treaties  with  foreign  powers 
Chirac  v.  Chirac^  2  Wheat  259 ;  Spratt  v.  Spratt,  1  Pet  343 ;  S.  0., 
4  id.  393 ;  Bonaparte  v.  Camden  <6  Amioy  Railroad.  Co.^  Bald. 
205 ;  Montgomery  v.  Dorim,  7  N.  H.  475 ;  2  Kent  Com.  70,  7L 

By  the  common  law,  as  declared  by  the  American  courts,  an  alien 
may  take  land  by  purchase,  either  by  grant  or  by  devise,  and  hold 
Vol.  L  — 20 
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or  convey  the  title,  or  in  time  of  peace  recover  it  by  suit,  snbjeot  is 
either  case  to  be  devested  by  inquest  of  office.    Fairfax  v.  Hunier, 

7  Cranch,  603;  Craig  v.  Bad/ard,  3  Wheat  694;  Doe  v.  Bob&rtsan, 

11  id.   332;    Sheaffe  v.  (yNeil,  1  Mass.  266;   Fox  v.  Souihack, 

12  id.  143;  Wilbur  v.  Tohey^  16  Pick.  179,  180;  WaughY.  Rileg, 

8  Met  290 ;  2  Kent  Oom.  61.  It  wonid  seem  to  be  a  necessary  corol- 
lary flrom  this,  and  snch  is  the  better  opinion,  that  he  may,  unless  re- 
strained by  statute,  take  and  hold  a  lease  of  real  estate,  at  least  until 
office  found.    Co.  Lit  2  B.,  and  Hargrave's  notes ;  2  Kent  Com.  61,  62. 

In  regard  to  real  estate,  there  is  no  difference  between  an  alien 
fHend  and  an  alien  enemy,  except  that  the  latter  cannot  maintain 
an  action  to  recover  it  while  the  war  lasts,  and  that  it  may  be  con- 
fiscated by  an  extraordinary  act  of  the  government  In  the  great 
case  of  Hunter  v.  Fair/aXy  1  Munf.  218,  and  7  Cranch,  603,  better 
known  as  Martin  v.  Hunter^  1  Wheat.  304,  the  highest  courts  of 
Virginia  and  of  the  United  States,  though  they  differed  upon  the 
questions  whether  the  latter  had  jurisdiction  of  the  case,  and 
whether  there  had  been  proceedings  equivalent  to  an  inquest  of 
office,  were  in  accord,  upon  this  point ;  and  it  was  admitted,  in  the 
court  of  appeals  of  Virginia,  and  adjudged  by  the  supreme  court 
of  the  United  States,  that  a  British  subject,  being  an  alien  enemy, 
oould  take  lands  by  devise  from  a  citizen  during  the  revolutionary 
war.  In  the  court  of  appeals.  Judge  Fleming  said:  ^'I  believe  it 
is  not,  or  ought  not  to  be,  controverted  at  this  day,  that  an  alien 
may  take  land  within  the  commonwealth  by  purchase,  as  weU  by 
devise  as  by  grant  or  other  conveyance,  and  hold  the  same  until 
something  further  be  done  to  devest  him  of  his  right,  to  wit,  office 
found.**  1  Munf.  233.  And  Judge  Roane  said :  "  The  right  of  the 
commonwealth  to  lands  purchased  by  an  alien  is  an  ordinary  right 
derived  from  the  common  law.  It  exists  at  all  times.  It  is  inde- 
pendent of,  and  does  not  arise  out  of,  a  state  of  war."  '^It  results 
from  a  mere  municipal  regulation.  It  accrues  not  because  the  per- 
son purchasing  is  an  enemy,  but  because  he  is  an  alien.  It  is  not  a 
right  pointed  against  the  subjects  of  a  particular  power  with  whom 
we  may  chance  to  be  at  war,  but  against  the  subjects  of  all  foreign 
nations  whatsoever."  Id.  226,  618.  Mr.  Justice  Story,  in  deliver- 
ing the  opinion  of  the  majority  of  the  supreme  court  of  the  United 
States,  stated  the  law  upon  this  point  thus:  "It  is  clear,  by  tb* 
common  law,  that  an  alien  can  take  lands  by  purchase,  though  no^ 
by  descent;  or,  in  other  words,  he  cannot  take  by  the  act  of  la\r 
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but  he  may  by  the  act  of  the  party.  This  principle  has  been  settled 
in  the  year  books,  and  has  been  uniformly  recognized  as  sound  law 
from  that  tim&  Nor  is  there  any  distinction,  whether  the  purchase 
be  by  grant  or  devise.  In  either  case,  the  estate  vests  in  the  alien,, 
not  for  his  own  benefit,  but  for  the  benefit  of  the  state ;  or,  in  the 
language  of  the  ancient  law,  the  alien  has  the  capacity  to  take,  but  not 
to  hold,  lands,  and  they  may  be  seized  into  the  hands  of  the  soy ereign^ 
Bat  untU  the  lands  are  so  seized,  the  alien  has  complete  dominion 
over  the  same."  "  We  do  not  find  that,  in  respect  to  these  general 
rights  and  disabilities,  there  is  any  admitted  difference  between  alien 
friends  and  alien  enemies.  During  the  war,  the  property  of  alien 
enemies  is  subject  to  confiscation  jure  belliy  and  their  civil  capacity  to 
sue  is  suspended.  But  as  to  capacity  to  purchase,  no  case  has  been 
cited  in  which  it  has  been  denied."  "  Indeed,  the  common  law  in 
these  particulars  seems  to  coincide  with  the  jus  gentium."  7  Oranch^ 
619,  620.  Mr.  Justice  Johksok  agreed  with  the  rest  of  the  court 
upon  this  question,  and  said :  "  The  disability  of  an  alien  to  hold 
real  estate  is  the  result  of  a  general  principle  of  the  common  law,  and 
was  in  no  wise  attached  to  the  individual  on  account  of  his  conduct 
in  the  revolutionary  struggle."  Id.  628,  et  seq.  And  the  doctrine  that 
an  alien  enemy  might  acquire  title  in  lands  by  purchase  during  the 
war  was  again  distinctly  recognized  and  affirmed  in  Oraig  v.  Radft/rd, 
3  Wheat.  594.  See  also  Jackson  v.  Clarke,  id.  1,  and  note ;  Stephen,. 
V.  Stoann,  9  Leigh.  414,  415 ;  Yeo  v.  Mercereau,  3  Harrison,  397. 

In  a  civil  war  it  is  well  settled  that  the  sovereign  has  belligerent 
as  well  as  sovereign  rights  against  his  rebel  subjects,  and  may  exer- 
cise either  at  his  discretion.  Rose  v.  Hindly,  4  Cranch,  272;  The 
Army  Warwick,  2  Sprague,  123 ;  S.  0.,  and  otJier  Prize  Cases,  2 
Black,  635;  Alexander's  Cotton,  2  Wall,  419.  The  act  of  congress 
and  the  proclamations  of  the  president  upon  which  the  defend- 
ant relies  in  this  case,  are  in  terms  limited  to  the  prohibition  of 
commercial  intercourse,  and  the  conveyance  or  transmission  of  good» 
and  merchandise  between  the  territories  occupied  by  the  two  bel- 
ligerents ;  and  thus  clearly  manifest  the  intention  of  the  govern- 
ment, in  accordance  with  what  we  have  seen  to  be  the  general  law 
of  nations,  that  commercial  intercourse,  and  commercial  intercourse 
only,  should  be  prohibited.  They  clearly  do  not  extend  to  agree- 
ments made  in  the  enemy's  territory  between  two  persons  being 
there,  for  the  leasing  of  real  estate  therein,  the  payment  of  rent 
there,  out  of  the  product  of  the  land,  or  the  delivery  of  and  payment 
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for  personal  prqperfcy  already  upon  the  demised  premises,  and  to  be 
nsed  thereon.  The  scope  and  meaning  of  the  words  may  be  illus- 
trated by  referring  to  the  eqairalent  words  in  that  article  of  the 
constitution  which  confers  npon  congress  ^' power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  seyeral  states,^'  which 
describe,  as  Chief  Justice  Mabshall  says:  ^Hhe  commercial  inter- 
course between  nations  and  parts  of  nations,  in  all  its  branches," 
and,  '^  eyery  species  of  commercial  intercourse  between  the  United 
States  and  foreign  nations.'^  Oibbans  t.  Ogden^  9  Wheat  190, 193. 
No  one  would  contend  that  congress,  under  the  power  to  regulate 
commerce,  could  legislate  about  oonyeyances  or  leases  of  land,  or 
the  transfer  of  money  or  personal  property  within  a  state. 

The  lease  now  in  question  was  made  within  the  rebel  territory, 
where  both  parties  were  at  the  time,  and  would  seem  to  hare  con- 
templated the  continued  residence  of  the  lessee  upon  the  demised 
premises  throughout  the  term;  the  rent  was  in  part  paid  on  the 
spot,  and  the  residue,  now  sued  for,  was  to  be  paid  out  of  the  pro- 
duce of  the  land;  and  the  com,  the  value  of  which  is  sought  to  bo 
recovered  in  this  action,  was  delivered  and  used  thereon.  No  agree- 
ment appears  to  have  been  made  as  part  of,  or  contemporaneously 
with,  the  lease,  that  the  cotton  crop  should  be  transported,  or  the 
rent  sent  back,  across  the  line  between  the  belligerents;  and  no 
contract  or  communication  appears  to  have  been  made  across  that 
line,  relating  to  the  lease,  the  delivery  of  possession  of  the  premises 
or  of  the  com,  or  the  payment  of  the  rent  of  the  one,  or  the  value  of 
the  other.  The  subsequent  forwarding  of  the  cotton  by  the  defend- 
ant's son  from  Mississippi  to  Massachusetts  may  have  been  unlaw- 
ful ;  but  that  cannot  affect  the  validity  of  the  agreements  contained 
in  the  lease.  Neither  of  these  agreements  involved  or  contemplated 
the  transmission  of  money  or  property,  or  other  communication 
between  the  enemy's  territory  and  our  own.  We  are,  therefore,  unan- 
imously of  opinion  that  they  did  not  contravene  the  law  of  nations  or 
the  public  acts  of  the  government,  even  if  the  plantation  was  within 
the  enemy's  lines;  and  that  the  plaintiff,  upon  the  case  reported, 
is  entitled  to  recover  the  unpaid  rent  and  the  value  of  the  com. 

We  need  not,  therefore,  consider  the  questions,  argued  at  the  bar, 
Apon  the  effect  of  the  military  occupation  of  a  portion  of  the  state 
of  Mississippi  by  the  national  forces,  or  of  the  license  to  the  plaintiff 
from  the  military  commander. 

Judgment  for  the  plaintiff ;  case  referred  to  an  asseeeor. 
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ScHniDBB,  appeUant,  y.  Thb  Pbotidbht  Lin  Iksusavob  Oo. 

(MWli.i8.) 

Id  an  action  upon  a  policy  of  inaarance  agalnat  accident,  the  qneation  whethei 
or  not  the  Injured  party  was  gnflty  of  negligence  contribating  to  the  accident 
does  not  arise. 

Where  the  plaintiff  was  kUled,  while  attempting  to  get  upon  a  train  of  can  in 
slow  motion,  Md,  that  It  was  not  such  wanton  ezposore  as  would  excuse  the 
company  from  liability  mider  a  proYision  in  the  policy  that  the  company 
ahoidd  not  be  liable  for  any  ii^ury  happening  to  the  assured  by  reason  of  his 
**  wQlfolly  and  wantonly  exposing  himself  to  nnnecessary  danger  or  periL** 

Appbal  fh>m  a  jadgment  of  nonsuit  in  an  action  npon  a  policy 
of  insurance  against  injury  or  death  by  accident  The  &otB  appear 
in  the  opinion. 

A.  8.  Sanborn  and  S.  U.  Ptnney,  for  appellant 

Palmer  J  Hooker  d  PUkin^  for  respondent 

Paikb,  J.  This  action  was  upon  a  policy^  by  which  Bruno 
Schneider  was  insured  against  injury  or  death  by  accident  He 
attempted  to  get  on  a  train  of  cars  while  in  slow  motion,  and  fell 
under  them  and  was  killed.  The  policy  contained  a  clause  that 
the  company  should  not  be  liable  for  any  injury  happening  to  the 
assured  by  reason  of  his  "mllfuUy  and  wantonly  exposing  himself 
to  any  unnecessary  danger  or  peril.''  And  on  the  trial  the  plaintiff 
was  nonsuited,  upon  the  ground  that  the  death  was  within  this 
exception 
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But  the  position  most  strongly  urged  by  the  respondent's  counsel 
in  this  courts  was,  that  inasmuch  as  the  negligence  of  the  deceased 
contributed  to  produce  the  injury,  therefore  the  death  was  not 
occasioned  by  an  accident  at  ail,  within  the  meaning  of  the  policy. 
1  cannot  assent  to  this  proposition.  It  would  establish  a  limitation 
to  the  meaning  of  the  word  '^accident,"  which  has  never  been 
established,  either  in  law  or  common  underst(»nding.  A  very  large 
proportion  of  those  events  which  are  universally  called  accidents 
happen  through  some  carelessness  of  the  party  injured,  which  con« 
tributes  to  produce  them.  Thus,  men  are '  injured  by  the  careless 
use  of  fire-arms,  of  explosive  substances,  of  machinery,  the  careless 
management  of  horses,  and  in  a  thousand  ways,  where  it  can  readily 
be  seen  afterward  that  a  little  greater  care  on  their  part  would  have 
prevented  it  Yet  such  injuries,  having  been  unexpected,  and  not 
caused  intentionally  or  by  design,  are  aJways  called  accidents,  and 
properly  so.  toothing  is  more  common  than  items  in  the  news- 
papers, under  the  heading,  "  accidents  through  carelessness." 

There  is  nothing  in  the  definition  of  the  word  that  excludes  the 
negligence  of  the  injured  party  as  one  of  the  elements  contributing 
to  produce  the  result  An  accident  is  defined  as  ^an  event  thai 
takes  place  without  one's  foresight  or  expectation ;  an  event  which 
proceeds  from  an  unknown  cause,  or  is  an  unusual  effect  of  a  known 
cause,  and,  therefore,  not  expected." 

An  accident  may  happen  from  an  unknown  cause ;  but  it  is  not 
essential  that  the  cause  should  be  unknown.  It  may  be  an  unusual 
result  of  a  known  cause,  and,  therefore,  unexpected  to  the  party. 
And  such  was  the  case  here,  conceding  that  the  negligence  of  the 
deceased  was  the  cause  of  the  accident 

It  is  true  that  accidents  often  happen  from  such  kinds  of  negli 
gence;  but,  still,  it  is  equally  true  that  they  are  not  the  usual  result 
If  they  were,  people  would  cease  to  be  guilty  of  such  negligence. 
But  cases  in  which  accidents  occur  are  very  rare  in  comparison  with 
the  number  in  which  there  is  the  same  negligence  without  any  acci- 
dent A  man  draws  his  loaded  gun  toward  him  by  the  muzzle ; 
the  servant  fills  the  lighted  lamp  with  kerosene  a  hundred  timei 
without  injury.  The  next  time,  the  gun  is  discharged  and  the 
lamp  explodes.  The  result  was  unusual,  and,  therefore,  as  unex- 
pected  as  if  it  had  been  in  all  the  previous  instances.  So  there  are, 
andoubtedly,  thousands  of  persons  w!:o  get  on  and  off  from  cars  in 
motion  without  accident  where  one  is  injured;  and,  therefore,  when 
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injoiy  occnrsy  it  is  an  unnsnal  result,  and  unexpected,  and  strictly 
accident  There  are  not  many  authorities  on  the  point  The 
respondents'  counsel  cites  Theobald  v.  The  Railway  Passenger^  As- 
surance  Co^  26  Eng.  Law  &  Eq.  432,  not  as  a  direct  authority,  but 
as  containing  an  implication  that  the  negligence  of  the  injured 
party  would  prevent  a  recovery.  I  do  not  think  it  can  be  construed 
us  conveying  any  such  intimation.  The  insurance  there  was  against 
a  particular  kind  of  accident — that  was  a  railway  accident;  and  the 
only  question  was,  whether  the  injury  was  occasioned  by  an  acci- 
dent of  that  kind.  The  court  held  that  it  was,  and  although  it 
mentions  the  fact  that  there  was  no  negligence  on  the  part  of  the 
iiseured,  that  cannot  be  considered  as  any  intimation  what  would 
have  been  the  effect'  of  negligence  if  it  had  existed. 

The  general  question  as  to  what  constitutes  an  accident  was  con- 
sidered in  two  subsequent  cases  in  England.  The  first  was  Sinclair 
V.  The  Maritime  JPasjtenger^  Assurance  Co.,  107  E.  C.  L.  478,  in 
which  the  question  was,  whether  a  sun-stroke  was  an  accident  within 
the  meaning  of  the  policy.  The  court  held  that  it  was  not,  but  waa 
rather  to  be  classed  among  diseases  occasioned  by  natural  causes, 
like  exposure  to  malaria,  eta ;  and,  while  admitting  the  difficulty 
of  giving  a  definition  to  the  term  ^'accident,"  which  would  be  of 
universal  application,  they  say  they  may  safely  assume  '^that  som^ 
Tiolence,  casualty  or  vis  major  is  necessarily  involved."  There  could 
be  no  question  in  this  case,  of  course,  but  that  all  these  were  involved. 

In  the  subsequent  case  of  Trew  v.  Railway  Passengenf  Assurance 
Co.,  6  Hurl.  &  Nor.  839,  the  question  was,  whether  a  death  by  drown- 
ing was  accidental  The  counsel  relied  on  the  language  of  the  former 
•case,  and  urged  that  there  was  no  external  force  or  violence.  But 
the  court  held,  that,  if  the  death  was  occasioned  by  drowning,  it  waa 
accidental,  within  the  meaning  of  the  policy;  and,  in  answer  to  the 
argument  of  counsel,  they  said :  ''  If  a  man  fell  from  a  house-top,  or 
overboard  from  a  ship,  and  was  killed ;  or,  if  a  man  was  suffocated 
by  the  smoke  of  a  house  on  fire,  such  cases  would  be  excluded  from 
the  policy,  and  the  effect  would  be,  that  policies  of  this  kind,  in 
many  cases  where  death  resulted  from  accident,  would  afford  no 
protection  whatever  to  the  assured.  We  ought  not  to  give,  to  these 
policies  a  construction  which  will  defeat  the  protection  of  the 
assured  in  a  large  class  of  cases.'' 

There  was  no  suggestion  that  there  was  any  question  to  be  made 
as  to  the  negligence  of  the  deceased ;  and  yet  the  court  said :  *^  W^ 
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think  it  ought  to  be  submitted  to  the  jury  to  say  whether  the 
deceased  died  from  the  action  of  the  water  or  natural  causes.  If 
they  are  of  the  opinion  that  he  died  from  the  action  of  the  water, 
causing  asphyxia^  that  is  a  death  from  external  violence  within  the 
meaning  of  this  policy,  whether  he  swam  to  a  distance  and  had  not 
strength  efwugh  to  regain  the  shore,  or  on  going  into  the  water  got 
out  of  his  depth. 

Now  either  of  these  facts  would  seem  to  raise  as  strong  an  infer* 
ence  of  negligence  as  an  attempt  to  get  upon  cars  in  slow  motion. 
Tet  the  court  said,  that,  although  the  drowning  was  occasioned  by 
either  one  of  them,  it  would  have  been  an  accidental  death  within 
the  meaning  of  the  policy,  and  the  plaintiflTs  entitled  to  recover. 
I  cannot  conceive  that  it  would  have  made  such  a  remark,  except 
upon  the  assumption  that  the  question  whether  the  injured  party 
was  guilty  of  negligence  contributing  to  the  accident  does  not  arise 
at  all  in  this  class  of  cases.  I  think  that  is  the  true  conclusion, 
both  upon  principle  and  authority,  so  £eu-  as  there  is  any  upon  the 
subject;  and  the  only  questions  are,  first,  whether  the  death  or 
injury  was  occasioned  by  an  accident  within  the  general  meaning 
of  the  policy,  and,  if  so,  whether  it  was  within  any  of  the  exceptions. 

This  conclusion  is  also  very  strongly  supported  by  that  provision 
of  the  policy  under  which  the  plaintiff  was  nonsuited.  That  neces- 
sarily implies  that  any  degree  of  negligence,  falling  short  of  **  willful 
and  wanton  exposure  to  unnecessary  danger,"  would  not  prevent 
a  recovery.  Such  a  provision  would  be  entirely  superfluous  and 
unmeaning,  in  such  a  contract,  if  the  observance  of  due  care  and 
skill  on  the  part  of  the  assured  constituted  an  element  to  his  right 
of  action,  as  it  does  in  actions  for  injuries  occasioned  by  the  negli- 
gence of  the  defendant 

The  question,  therefore,  remains,  whether  the  attempt  of  the 
deceased  to  get  upon  the  train  was  within  this  provision,  and  con- 
stituted a  ^'willful  and  wanton  exposure  of  himself  to  unnecessary 
danger."  I  cannot  think  so.  The  evidence  showed  that  the  train, 
having  once  been  to  the  platform,  had  backed  so  that  the  cars  stood 
at  some  little  distance  from  it  While  it  was  waiting  there,  the- 
deceased  was  walking  back  and  forth  on  the  platform.  It  is  very 
probable  that  he  expected  the  train  to  stop  there  again  before  finally 
leaving ;  but  it  did  not  It  came  along,  and  while  moving  at  a  slow 
rate,  not  so  fast  as  a  man  would  walk,  he  attempted  to  get  on,  and 
by  some  means  fell  either  under  or  by  the  side  of  the  cars,  and  wa» 
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erashed  to  death.  The  act  may  have  been  imprudent.  It  may  hare 
been  snoh  negligence  as  would  have  prevented  a  recoyery  in  an 
action  based  upon  the  negligence  of  the  company,  if  there  had  been 
any.  But  it  does  not  seem  to  hare  contained  those  elements  which 
could  be  justly  characterized  as  willful  or  wanton.  The  deceased 
was  in  the  regular  prosecution  of  his  business.  He  desired  and 
expected  to  leave  on  that  train.  Finding  that  he  would  be  lefb  unless 
he  got  on  while  it  was  in  motion,  it  was  natural  enough  for  him  to 
make  the  attempt.  The  strong  disinclination  which  people  liave  to 
being  left  would  impel  him  to  do  so.  The  railroad  employees  were 
getting  on  at  about  the  same  time.  Imprudent  though  it  is,  it  is  a 
common  practice  for  others  to  get  on  and  off  in  the  same  manner. 
He  had  undoubtedly  seen  it  done,  if  he  had  not  done  it  himself, 
many  times,  without  injury.  I  cannot  regard  it,  therefore,  as  a 
wiDftil  and  wanton  exposure  of  himself  to  unnecessary  danger, 
within  the  meaning  of  the  policy. 

Judgment  reversed  and  venire  de  novo  awarded. 


Obbobv  et  alf  appellant,  v.  Ha.bt  ei  al 

(M  wis.  89.) 
Bfminent  domain,    leaking  land  for  a  prioaiU  road. 

The  legialature  cannot  authorize  the  taldng  of  private  property  for  a  pnvats 
road  without  the  consent  of  the  owner,  even  if  compensation  is  made  therefor. 

Appbal  fh>m  the  judgment  of  the  circuit  court  affirming  the 
proceedings  of  the  defendants,  supervisors  of  a  town,  in  laying  out 
a  private  road  through  the  lands  of  the  appellant. 

Fuller  <6  Dyer,  for  appellants. 

Bennet  &  Ullman,  for  respondents,  cited  Beekman  v.  S.  J  S.  R* 
R.  Go,y  3  Paige,  45 ;  Varich  v.  Smithy  5  id.  137 ;  Gomm.  y  Breedj 
4  Pick.  460,  463 ;  Boston  Water  Fbwer  Co.  v.  B.  £  W.  A  R.  Corp., 
88  id;  394 ;  Harvey  v.  Thomas^  10  Watts,  63 ;  Perrine  v.  Farr, 
%  Zab.  367 ;  Snyder  v.  Warford,  11  Mo.  513 ;  Nblson,  L.  in  TayUnr 
f.  PoHery  4  Hill,  148. 
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Cole,  J.  By  our  statute,  whenever  an  application  is  made  to  the 
town  supervisors,  by  any  freeholder  whose  land  is  excluded  from 
the  highway,  to  lay  out  a  private  road,  the  supervisors  are  authorized 
to  lay  out  such  private  road,  the  damages  to  the  owner  of  the  landf 
through  which  such  road  may  be  laid,  to  be  ascertained  and  deter- 
mined as  in  case  of  laying  out  a  public  highway ;  except  that  the 
applicant  for  such  private  road  shall,  in  all  cases,  pay  the  damages 
and  costs  arising  from  the  laying  out  of  such  road.  Section  70,  ch. 
19,  R  S.  The  next  section  is  as  follows :  "  Every  such  private  road, 
when  so  laid  out,  shall  be  for  the  use  of  the  applicant^  his  heirs  or 
assigns,  but  not  to  be  converted  to  any  other  purposes  than  that  of 
a  road ;  nor  shall  the  occupant  or  owner  of  the  land  through  which 
such  road  shall  be  laid  out  be  permitted  to  use  the  same  as  a  road, 
unless  he  shall  have  signified  his  intention  of  so  making  use  of  the 
same  to  the  supervisors,  or  the  jury  who  ascertained  the  damages 
sustained  by  laying  out  such  road,  and  before  such  damages  were  so 
ascertained."  The  next  section  provides  that  the  person  for  whose 
benefit  a  private  road  is  laid  out  shall  keep  the  same  in  repair,  and 
build  all  fences  required  by  the  opening  of  such  road.    Sec.  72. 

The  only  question  in  this  case  is,  whether  these  provisions  of  law 
authorizing  private  roads  to  be  laid  through  the  lands  of  persons  not 
consenting  thereto,  arevalid,  and  can  be  sustained.  And  we  are  all 
clearly  of  the  opinion  that  they  are  invalid,  and  that  the  legislature 
cannot  authorize  the  taking  of  private  property  for  a  private  road, 
which  is  a  mere  private  use,  even  if  compensation  is  made  therefor. 
Such  a  road,  under  our  statute,  at  least,  is  established  for  ''  the  use  of 
the  applicant^  his  heirs  or  assigns;^  and  the  owner,  through  whose 
lands  it  may  be  laid,  is  not  permitted  to  use  the  same  as  a  road, 
unless  he  signifies  his  intention  of  so  making  use  of  it  to  the  super- 
visors, or  to  the  jury,  at  the  time  of  the  assessment  of  damages. 
"  The  road  is  private  property,  paid  for  and  owned  by  the  applicant 
The  public  has  no  title  to,  nor  interest  in  it  No  citizen  has  a  right 
to  use  the  road  as  he  does  the  public  highway.  He  can  only  use  it 
when  he  has  business  with  the  road  owner,  or  some  other  lawful 
occasion  for  going  to  the  land  intended  to  be  benefited  by  the  road. 
He  can  only  justify  an  entry  on  the  road  when  he  could  jujstify  am 
entry  on  the  land  on  account  of  which  the  road  was  laid  out." 
Beowkson,  J.,  in  Taylor  v.  Porter,  4  Hill,  140, 142.  When,  there- 
fore, land  is  taken  for  a  private  road  under  our  statute,  it  is  taken 
for  a  private  and  not  a  public  use ;  the  public  has  no  right  to  use 
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the  roady  but  it  is  laid  out  solely  for  the  benefit  and  conyenience  of 
the  applicant  In  some  of  the  states  it  has  been  held  that  these 
roads,  although  termed  priyate,  yet  were  in  fact  public  roads,  so  far 
as  the  right  to  use  them  was  concerned,  and  upon  this  ground  the 
power  of  the  legislature  to  authorize  them  to  be  laid  out  has  been 
sustained.  Perrine  v.  Farr,  2  Zab.  356 ;  In  re  HickmaUy  4  Hamng- 
ton,  580.  There  is  no  ground,  however,  for  any  such  conclusion  in 
yiew  of  the  clear  and  express  language  of  our  statute,  which  declares 
that  the  private  road,  when  laid  out,  ^*  shall  be  for  the  use  of  the 
applicant,  his  heirs  and  assigns ;"  and  which  even  forbids  the  owner 
of  the  land  from  using  the  road,  unless  he  has  signified  his  intention 
to  make  use  of  it  before  the  damages  are  assessed.  But  this  question 
whether  the  legislature  can  authorize  private  roads  to  be  opened 
through  the  land  of  persons  not  consenting  thereto,  even  upon 
making  compensation,  has  been  so  fully  discussed  in  Ihylor  v. 
Porter,  supra  ;  Sadler  v.  Langman,  34  Ala.  311 ;  and  Dickey  v.  Tenni- 
son,  27  Mo.  373,  that  further  remarks  here  seem  to  be  unnecessary. 
These  cases,  and  many  others,  which  might  be  cited  to  the  same 
point,  while  fiiUy  recognizing  the  doctrine  of  eminent  domain,  by 
which  private  property  may  be  appropriated  to  public  use  upon 
compensation  being  made  therefor,  still  deny  that  it  can  be  taken 
for  strictly  private  purposes  without  the  consent  of  the  owner, 
whether  compensation  is  made  or  not  And  it  seems  to  us  that  the 
assertion  of  a  right  on  the  part  of  the  legislature  to  take  the  prop- 
erty of  one  citizen  and  transfer  it  to  another,  even  for  a  full  com- 
pensation, where  the  public  interest  is  not  promoted  thereby,  is 
claiming  a  despotic  power,  and  one  inconsistent  with  every  just 
principle  and  fundamental  maxim  of  a  free  government  We  do 
not  think  the  power  exists  in  this  state.  It  follows  from  these 
views  that  the  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  be  remanded,  with  directions  that  it  enter  judgment  that 
the  proceedings  of  the  respondents  in  laying  out  the  private  road 
mentioned  in  the  writ  of  certiorari,  and  answer  thereto,  be  vacated 
and  set  aside* 

Ordered  accordingly. 
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OOKOAB  T.   ThB  OhIOAGO  AND  NOBTHWESTBRK  BaILWAT  OOM- 

PAiTTy  appellant& 

(MWiikunr.) 

jhrntma  oofnien^UaibMy  for  (/oods  miMmU,    Notice  to  a^foiU^  iohon  nottm  t$ 

prineipaL 

Hie  general  role,  that  notioea  to  an  agent  is  notice  to  the  principal,  is  aaliject  lo 
the  limitation  that  the  notice  most  be  to  the  agent  when  acting  within  the 
Boope  of  his  agency,  and  must  relate  to  the  business  in  which  he  is  engaged 
by  authoriQr  of  his  prineipaL 

Where  the  consignor  of  goods  is  gollty  of  n^ligence,  in  not  properly  mRriHnjp 
their  destination  upon  them,  common  carriers  are  not  liable  for  injuries  arishig 
from  their  being  missent 

Appbal  fh>m  a  judgment  of  the  circuit  court  sustaining  a  demurs 
ler  to  the  answer. 

The  plaintiff  shipped  trees  and  other  nursery  stock  over  the  road 
of  the  defendants^  directed  to  **  luka,  lowai,"  luka  in  Tama  county 
being  the  place  intended.  By  mistake  of  the  defendants'  agent  in 
Chicago  they  were  transported  to  Iuka>  Keokuk  county,  Iowa.  By 
reason  of  this  mistake  the  trees  and  stock  became  worthless,  and 
this  action  was  brought  to  recorer  damages.  The  material  allega- 
tions of  the  pleadings  are  set  forth  in  the  opinion. 

A.  A.  Jackson,  for  appellant. 

Murphey  £  Cravath,  for  respondent. 

D1XOK9  0.  J.  The  decision  of  the  court  below,  as  shown  by  the 
written  opinion  of  the  learned  judge  found  in  the  printed  oase^ 
turned  upon  the  point  that,  for  the  purpose  of  charging  .he  com- 
pany with  negligence  in  shipping  the  goods  over  the  wrong  ro&d» 
notice  to  any  of  its  agents  was  notice  to  the  company.  In  other 
words,  the  court  held,  that  the  knowledge  of  the  agents  residing  in 
the  state  of  lowai,  and  transacting  the  business  of  the  company  there, 
of  a  place  in  that  state  named  luka,  and  that  goods  destined  for 
that  place  were  to  be  deposited  at  the  nearest  station  on  the  line  of 
the  company's  road,  called  Toledo,  was  the  knowledge  of  the  com- 
pany, so  as  to  make  the  company  responsible  for  any  injury  result- 
ing firom  the  mistake  of  its  agents  residing  and  transacting  it» 
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onsiness  at  the  city  of  Chicago,  in  the  state  of  Illinois^  in  forward- 
ing  the  goodB  firom  the  latter  place  by  another  railroad,  instead  of 
oyer  the  company's  own  road,  although  such  mistake  occurred  with- 
out any  negligence  whatever  on  the  part  of  the  agents  making  it; 
but  after  they  had  taken  reasonable  and  proper  care  to  ascertain  the 
route  by  which  the  goods  should  be  forwarded,  and  had  forwarded 
them  in  accordance  with  the  information  so  obtained  This,  we 
thinks  was  an  erroneous  application  of  the  doctrine  that  notice  to 
the  agent  is  notice  to  the  principal  Such  notice,  to  be  binding 
upon  the  principal,  must  be  notice  to  the  agent  when  acting  within 
the  scope  of  his  agency,  and  must  relate  to  the  business,  or,  as  most 
of  the  authorities  have  it,  the  very  business,  in  which  he  is  engaged, 
or  is  represented  as  being  engaged,  by  authority  of  his  principaL 
It  must  be  the  knowledge  of  the  agent,  coming  to  him  while  he  is . 
concerned  for  the  principal,  and  in  the  course  of  the  very  trans- 
action which  is  the  subject  of  the  suit,  or  so  near  before  it  that 
the  agent  must  be  presumed  to  recollect  it.  Story  on  Agency,  g  40, 
and  2  Kenf  s  Com.  630,  and  note,  and  cases  cited.  Notice,  there- 
fore, to  the  agents  in  Iowa,  distant  some  two  or  three  hundred  miles 
from  the  city  of  Chicago,  who  had  distinct  duties  to  perform,  and 
wet :  not  at  aU  concerned  in  the  business  of  forwarding  the  goods 
from  Chicago,  was  not  such  notice  as  wiU  bind  the  company  in  rela- 
tion to  that  business,  the  same  having  been  transacted  by  othei 
agents,  who  had  no  such  notice.  This  seems  very  clear,  when  we 
consider  the  reason  and  ground  upon  which  this  doctrine  of  con- 
structive notice  rests.  The  principal  is  chargeable  with  the  knowl- 
edge of  his  agent,  because  the  agent  is  substituted  in  his  place,  and 
represents  him  in  the  particular  transaction ;  and  it  would  seem  to 
be  an  obvious  perversion  of  the  doctrine,  and  to  lead  to  most  inju- 
rious results,  if,  in  the  same  transaction,  the  principal  were  likewise 
to  be  charged  with  the  knowledge  of  other  agents,  not  engaged  in 
it,  and  to  whom  he  had  delegated  no  authority  with  respect  to  it| 
but  who  were  employed  by  him  in  other  and  wholly  different 
dqMurtments  of  his  business. 

The  complaint  charges  that  the  place  called  luka,  in  Tama  county, 
Iowa,  to  which  the  goods  were  intended  to  be  sent,  was  known  to 
the  agents  of  the  company  residing  and  doing  business  along  the 
line  of  its  road  in  the  state  of  Iowa,  and  that  the  station  where  such 
goods  were  to  be  deposited  was  Toledo.  The  answer  alleges  that 
the  same  place  was  unknown  to  the  officers  and  agents  of  the  com- 
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pany  at  Chicago ;  that  they  were  informed  that  said  luka  was  situ- 
ated in  Keokuk  county,  in  the  state  of  Iowa,  and  near  the  line  of 
the  Burlington  and  Missouri  railroad ;  that  they  examined  a  map 
of  Iowa  used  by  shippers,  and  kept  in  the  office  of  the  defendant, 
for  the  purpose  of  ascertaining  where  said  luka  was  situated ;  acd 
that  said  map  represented  said  luka  as  being  in  Keokuk  county 
aforesaid.  The  answer  further  alleges  that  the  goods  were  directed 
to  ^  C.  E.  Cox,  luka,  Iowa,"  without  giving  the  name  of  the  county, 
or  other  directions  to  indicate  to  what  part  of  the  state,  or  to  what 
railroad  station  in  the  state,  the  same  were  consigned,  or  by  what 
line  of  railroad  the  same  were  to  be  forwarded.  It  appears  to  this 
court,  therefore,  upon  the  pleadings,  that  no  cause  of  action  for 
negligence  is  stated  against  the  company,  but  that,  if  there  was 
i^cgl^gence  on  the  part  of  any  one,  it  was  upon  the  part  of  the 
plaintiff  in  not  haying  marked  the  goods  with  the  name  of  the 
county,  or  otherwise  with  that  of  the  railway  station,  or  with  the 
line  of  road  by  which  they  were  to  be  sent  The  demurrer  to  the 
answer  should,  therefore,  have  been  oTerruled,  and  the  order  sus- 
taining it  must  be  rerersed,  and  the  cause  remanded  for  ftirther 

proceedings  according  to  law. 

So  ordered. 


Akerley  y.  Viuls,  appellant 

(MWis.l6Bu) 

Ihtntferifemimiafedaralcawi,    Order  far  appeakMe. 

An  order  of  a  state  court,  transferring  a  cause  to  the  federal  courts  under  ths 
act  of  congress  of  March  2, 1867,  is  an  appealable  order,  and  the  state  courts 
haYe  Jurisdiction  to  hear  and  determine  the  appeal. 

Where  there  has  been  a  trial  in  an  action  at  law,  or  a  final  hearing  in  a  court 
of  equity,  and  an  abjudication  upon  the  merits,  it  is  too  late  to  remove  th« 
cause  into  the  federal  court  under  said  act,  notwithstanding  the  fact  that  th« 
Judgment  may  have  hoen  reversed  on  appeal  and  the  cause  remanded  for  new 
trial  or  further  proceedings. 

Appeal  from  an  order  transferring  the  cause  to  the  United  States 
circuit  court  for  the  district  of  Wisconsin. 
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W,  F.  Vilas,  with  him  Spooner  £  Lamb,  for  appellant 

Fineheiy  Lynde  A  Miller,  for  respondent,  cited  to  the  point  that  the 
order  was  not  appealable,  Gordon  v.  Longest,  16  Pet  104 ;  6  Wall.  247 ; 
Livermore  v.  Jenks,  11  How;  Pr.  479 ;  3  Grant's  Cases,  418, 420, 436 ; 
85  'Vt  716 ;  Kanouse  v.  Martin,  15  How.  198. 

Paine,  J.  This  is  an  appeal  from  an  order  of  the  Dane  circuit 
ooort,  sending  the  case  to  the  United  States  circuit  court  for  the 
district  of  Wisconsin.  The  application  for  remoral  was  made  by 
ihe  plaintiff  under  the  act  of  congress  of  March  2, 1867 ;  and  the 
sippellant  claims  that  the  order  was  erroneous  upon  two  grounds ; 
6r8t^  that  the  case  was  not  within  the  act ;  secondly,  that  if  it  were 
within  it,  the  act  itself,  so  far  as  it  professes  to  authorize  a  non- 
resident plaintiff,  who  had  commenced  his  suit  in  the  state  court, 
to  obtain  a  remoral,  is  invalid. 

The  respondent's  counsel  hare  declined  to  argue  either  of  these 
questions,  but  haye  contented  themselres  with  simply  submitting 
and  briefly  discussing  the  proposition  that  this  court  has  no  juris- 
diction to  hear  and  determine  this  appeaL  Of  course  this  question 
must  be  determined  upon  the  hypothesis  that  it  is  possible  that  the 
case  may  not  have  been  within  the  act  of  congress,  and  that,  eyen 
if  within  it,  the  act  may  have  been  invalid.  Coansel  asaame  thi« 
possibility,  for  they  say  that  the  appellant's  remedy  (if,  indeed,  he 
has  any),  '^  is  to  apply  to  the  federal  court  to  remand  the  case  to 
the  state  court"  In  support  of  the  position,  they  refer  to  two  classes 
of  authorities;  but  these  wholly  fail  to  sustain  it,  and,  in  truth, 
warrant  directly  the  opposite  conclusion.  And  it  would  seem  im- 
possible to  haye  drawn  any  such  inference  from  them,  except  by 
confounding  the  distinction  between  the  two  classes,  and  applying 
the  doctrines  of  both  indiscriminately  to  each.  Thus,  they  first 
refer  to  seyeral  cases,  holding  that,  where  a  proper  application  for  a 
remoyal  is  made,  in  a  case  where  the  party  is  entitled  to  a  remoyal 
by  law,  the  jurisdiction  of  the  state  court  ceases,  and  eyery  subse- 
quent step,  except  that  of  sending  the  case  away,  is  coram  non 
judice  and  yoid.  They  next  cite  another  class,  holding  that,  where 
the  order  of  remoyal  was  improperly  made,  in  a  case  where  the 
party  was  not  entitled  to  it,  an  application  may  be  made  to  the 
federal  court  to  dismiss  it  for  want  of  jurisdiction.  And  they  then 
seek  to  transfer  to  the  latter  class  of  cases  the  doctrines  of  the  former. 
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and  to  hold  that  the  jurisdiction  of  the  state  court  ceases,  and  e^erj 
step  subsequent  to  the  application  for  remoyal  is  equally  as  unauthor- 
ized and  void  in  those  cases  where  the  order  for  remoTal  is  improper 
and  the  parties  not  entitled  to  it  by  law,  as  in  the  others. 

Such  a  conclusion  is  in  conflict  with  both  classes  of  cases.  Both 
proceed  upon  the  express  assumption  that  it  is  only  where  the 
removal  is  authorized  by  law,  and  the  application  properly  made, 
that  the  jurisdiction  of  the  state  court  is  diyested^  and  that  of  the 
federal  court  attaches.  Both  proceed  upon  the  assumption  that, 
where  this  is  not  the  case,  the  jurisdiction  of  the  state  court  remains, 
and  the  federal  court  acquires  none  whatever.  And  yet  we  are  now 
asked  to  hold  that,  although  this  case  may  have  been  one  of  the 
latter  class — though  it  may  be  one  in  which  there  was  no  law 
authorizing  a  removal,  and  in  which,  consequently,  the  federal  court 
acquired  no  jurisdiction — jet,  by  some  unaccountable  process,  the 
state  court  lost  it,  so  that,  between  the  two,  the  jurisdiction  has 
lapsed  entirely.  Such  a  conclusion  would  be  extraordinary  indeed ; 
and  it  has  as  littie  support  in  authority  as  it  has  in  reason. 

If  there  was  no  law  authorizing  the  removal — and  there  was 
none,  if  either  of  the  positions  taken  by  the  appellant  is  true — then 
the  jurisdiction  of  the  state  court  remained  unimpaired,  and  there 
was  no  obstacle  in  the  way  of  its  exercise,  except  the  erroneous 
order  that  the  case  be  removed.  And  the  idea  that  the  appellate 
power  of  the  state  courts  cannot  be  invoked  to  correct  this  error; 
that  it  remains  in  abeyance,  suspended  by  such  an  unauthorized 
application ;  that  the  court  which  has  jurisdiction  must  decline  to 
exercise  it  until  the  court  that  has  none  shall  see  fit  to  disclaim  it, 
is  one  that  cannot  be  supported  upon  any  reasoning.  But  if  the 
right  to  appeal  exists,  in  a  case  where  the  removal  is  unauthorized, 
then  it  must  also  exist  even  when  the  order  of  removal  is  proper. 
The  question  whether  the  court  has  power  to  hear  and  determine 
the  appeal  cannot  depend  upon  the  conclusion  to  which  it  may 
oome  on  the  merits  of  the  order  to  be  reviewed. 

Nothing  is  better  settied  in  legal  practice  than  that  an  order  by 
which  a  subordinate  court  dismisses  a  case  for  want  of  jurisdiction, 
or  in  any  way  divests  itself  of  jurisdiction,  is  subject  to  review 
on  appeal.  It  is  within  the  express  provision  of  our  statute,  tiiat 
allows  an  appeal  from  any  order  which  prevents  a  judgment  from 
which  an  appeal  might  be  taken.  It  is  the  common  practice  of  all 
oonrts.    The  case  of  Th$  Mayor  v.  Cooper ,  6  Wall.  247,  cited  by  the 
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respondent,  is  one  where  the  supreme  court  of  the  United  States 
reyiewed  such  an  order  made  by  the  United  States  circuit  court 
It  is  true,  in  that  case  the  order  or  judgment  of  dismissal  was 
reverse:  the  court  holding  that  the  circuit  court  had  jurisdiction. 
But,  if  iaey  had  held  differently,  they  would  have  affirmed  the  order, 
and  not  have  dismissed  the  writ  of  error.  This  is  the  invariable 
practice;  and  this  shows  that  the  exercise  of  the  power  to  hear  and 
determine  an  appeal  from  an  order  by  which  a  subordinate  court 
attempts  to  divest  itself  of  jurisdiction,  is  not  an  assertion  of  juris- 
diction in  the  case  subsequent  to  and  in  defiance  of  the  application 
for  removal.  It  is  merely  the  decision  upon  that  application  itself. 
And  that  decision,  whether  the  power  be  exercised  by  a  subordinate 
or  appellate  court,  is  not  the  exercise  of  jurisdiction  in  the  case. 
It  is  the  determination  of  an  independent  preliminary  question,  and 
one  which  every  court,  from  the  necessity  of  the  case,  has  the  power 
to  determine  whenever  presented ;  and  whoever  invokes  the  exercise 
of  this  power,  on  the  part  of  a  subordinate  tribunal  of  the  state, 
must  invoke  it  subject  to  all  the  conditions  imposed  upon  that  tri- 
bunal by  the  law  of  its  existence ;  and  one  of  those  conditions  is, 
that  an  order  made  upon  such  an  application  is  appealable. 

That  the  power  to  hear  and  determine  an  appeal  from  such  an 
order  is  entirely  independent  of  the  question  of  jurisdiction  to  pro- 
ceed upon  the  merits  of  the  action,  the  case  of  Nelson  v.  Leland  et 
aL  22  How.  (U.  S.)  48,  is  an  express  authority.  A  motion  was  there 
made  to  dismiss  the  appeal  on  the  ground  of  a  want  of  jurisdiction 
originally  in  the  subordinate  court.  And  the  chief  justice  delivered 
the  opinion  of  the  court,  '^  that  the  question  of  jurisdiction  in  the 
lower  court  is  a  proper  one  for  appeal  to  this  court,  and  for  argu- 
ment when  the  case  is  regularly  reached,  and  that  this  court  have 
jurisdiction  on  such  appeal."  The  motion  was  therefore  denied, 
and  upon  the  express  ground  that  their  jurisdiction  of  the  appeal 
was  wholly  independent  of  the  actual  jurisdiction  of  the  lower 
court  to  try  the  action  upon  its  merit&  And,  if  this  is  so,  the  exer- 
cise of  this  appellate  power  is  not  the  exercise  of  that  jurisdiction 
of  which  it  is  claimed  the  state  court  is  divested  by  the  presentation 
of  a  proper  application  for  removal  It  is  true  that,  if  the  appellate 
court  should  sustain  the  jurisdiction  of  the  state  tribunals,  they 
might  proceed  subsequently  to  attempt  to  exercise  it  But  the 
mere  determination  of  the  question  whether  such  jurisdiction  has 
oeased  or  continued,  is  not  an  exercise  of  it,  any  more  when  made 
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Dy  the  appellate  ooort  than  it  was  when  made  by  the  subordinate 
court 

Indeed,  the  right  and  the  duty  of  the  state  courts  to  exercise  such 
appellate  power,  has  been  expressly  decided  by  the  supreme  court  of 
the  United  States,  in  Karwuse  ▼.  Martin^  15  How.  198.  The  court 
of  common  pleas  in  the  city  of  New  York,  had  denied  an  applica* 
tion  for  remoyal,  and  afterward  proceeded  to  try  the  action  on  the 
merits,  and  rendered  judgment  It  was  taken  by  appeal  to  the 
superior  court,  which  affirmed  the  judgment  And  the  supreme 
court  of  the  United  States  reyersed  that  judgment,  on  the  ground 
that  the  superior  court  erred,  not  in  taking  jurisdiction  of  the 
appeal,  but  in  neglecting  to  reyerse  the  judgment  of  the  common 
pleas  for  refusing  the  application  for  a  remoyal.  They  say:  '^The 
error  of  the  superior  court  was  therefore  an  error  occurring  in  the 
exercise  of  its  jurisdictionf  by  not  giving  due  effect  to  the  act  of 
congress  under  which  the  plaintiff  in  error  claimed,"  etc.  And  it 
made  an  order  remanding  the  case  to  the  superior  court,  with 
directions  for  further  proceedings  in  conformity  to  the  opinion. 
And  such  further  proceedings  would  consist  wholly  of  an  exercise 
of  the  appellate  power  of  the  superior  court  to  reverse  the  judgment 
of  the  common  pleas. 

And  yet  we  are  referred  to  this  case,  by  the  respondent's  counsel, 
to  support  their  assertion  that  this  court  wiU  ^^  stultify  itself  by 
taking  jurisdiction  of  this  appeal." 

This  court  certainly  is  not  oblivious  of  the  fact,  that,  if  it  should 
hold  that  a  removal  of  this  suit  was  unauthorized,  and  should  sub- 
sequently proceed  to  render  final  judgment,  after  such  further  trial 
as  may  be  necessary,  the  supreme  court  of  the  United  States  may 
assert  its  appellate  jurisdiction  over  that  judgment,  may  reverse  it, 
and  remand  the  case  with  directions  similar  to  those  in  Kanouse  v. 
Martin,  as  counsel  suggest  But  we  feel  very  confident  that,  if  it 
should  do  so,  it  will  not  be  because  this  court  erred  in  assuming 
jurisdiction  of  the  appeal,  but  because  it  will  think  this  court  erred 
in  holding  the  plaintiff  not  entitled  to  a  removal.  I  have  thuE 
endeavored  to  state  the  distinction  between  the  exercise  of  the 
power  to  decide  upon  the  application  for  a  removal,  whether  by  the 
subordinate  or  appellate  court,  and  the  exercise  of  jurisdiction  over 
the  merits  of  the  action,  for  the  purpose  of  showing  that  the  broad 
language  used  by  the  court  in  Gordon  v.  Longest,  16  Pet  104,  can- 
not, in  any  event,  be  applicable  to  the  exercise  of  such  appellate 
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power.  Bnty  it  is,  perhaps,  doubtful  whether  the  same  language 
would  be  now  used  by  that  court.  The  subsequent  case  of  Kanottse 
T.  Martin  seems  studiously  to  avoid  it»  and  makes  no  suggestion 
that  the  judgments  of  the  court  of  common  pleaa  and  of  the 
superior  court  were  void  for  want  of  jurisdiction,  but  speaks  of 
them,  throughout  the  opinion,  as  merely  **  erroneous."  And  the 
same  view  is  also  supported  by  the  case  of  ffadUy  v.  Dunlap,  10 
Ohio  St  1. 

I  come,  therefore,  to  the  conclusion  that  this  order  is  appealable, 
and  that  it  is  the  duty  of  this  court,  from  which  it  cannot  shrink, 
to  proceed  to  a  determination  of  the  questions  presented. 

Was  the  case  within  the  proyisions  of  the  act  of  congress?  The 
act  provides  that  the  non-resident  party  to  a  suit,  in  a  state  courts 
'between  a  citizen  of  that  state  and  a  citizen  of  another  state,  shall 
be  entitled  to  a  removal,  on  making  the  proper  application,  ''at 
any  time  before  the  final  hearing  or  trial  of  the  suit''  The  ques* 
tion  arises  upon  this  language,  was  the  application  here  made, 
*'  before  the  final  hearing  or  trial,"  in  accordance  with  its  intent 
and  meaning  ? 

What  was  its  intent  ?  I  think  it  will  not  be  claimed  that  the 
word  *'  final,"  as  used  in  this  provision,  applies  to  or  qualifies  the 
word  ''trial"  The  word  "hearing"  has  an  established  meaning,  as 
applicable  to  equity  cases.  It  means  the  same  thing  in  those  caises 
that  the  word  "trial"  does  in  cases  at  law.  And  the  words  "final 
hearing"  have  long  been  used  to  designate  the  trial  of  an  equity 
case  upon  the  merits,  as  distinguished  from  the  hearing  of  any  pre- 
liminary questions  arising  in  the  cause,  and  which  are  termed  inter- 
locutory. This  use  and  meaning  of  the  words  is  too  well  established 
and  too  fiEuniliar  to  require  reference.  I  assume,  therefore,  that  the 
meaning  of  the  statute  is  the  same  as  though  these  words  were 
transposed,  and  it  provided  that  the  application  might  be  made  at 
any  time  "before  trial  or  final  hearing;"  and  that  no  implication 
can  be  raised,  by  attempting  to  apply  the  word  "  final "  to  the  word 
**  trial,"  that  congress  intended  to  distinguish  between  those  trials 
which  might  only  partially  dispose  of  the  case  and  such  as  might 
occur  afterward,  and  to  allow  this  right  of  removal,  so  long  as  any 
question  yet  remained  t^  be  tried,  in  order  to  the  complete  disposi- 
tion of  the  suit  It  will  be  observed  that,  in  the  act  of  18G6,  of 
which  this  is  amendatory,  the  words  were  so  transposed,  and  the 
application  was  required  to  be  made  "  before  trial  or  final  hearing," 
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and  their  transposition  in  the  present  statute  was  eyidently  merely 
casual,  not  designed  to  effect,  and  not  effecting,  any  ohan^  whateyer 
in  the  meaning.  The  obvious  intention  of  the  statute  ras  to 
require  the  party  desiring  to  apply  for  a  removal  to  do  so  before 
trial  in  actions  at  law,  and,  what  is  the  same  thing,  before  final 
hearing  in  actions  in  equity.  The  reason  and  justice  of  this,  if  a 
removal  is  to  be  allowed  at  all,  are  apparent  Only  the  non-resi- 
dent can  apply  for  it  And  it  would  constitute  the  very  essence  of 
injustice  to  give  him  the  right  to  experiment  upon  the  decisions  of 
the  state  tribunals,  obtaining  those  which,  if  in  his  favor,  would  be 
binding  and  conclusive  upon  the  other  party,  but  which,  if  against 
himself,  he  could  repudidiate  and  take  his  chances  again  in  a  new 
tribunal.  The  statute  did  not  intend  to  provide  for  any  such  wrong, 
but,  on  the  contraiy,  clearly  designed  to  exclude  the  possibility  of 
it,  by  requiring  the  application  to  be  made  before  trial  or  final 
hearing.  It  seems  clear,  therefore,  that  whenever  in  any  state  court 
there  has  been  a  trial  in  an  action  at  law,  or  a  final  hearing  in  an 
action  in  equity,  the  result  of  which  was  an  adjudication  which, 
upon  the  principles  governing  judicial  decisions,  would  be  final 
between  the  parties  as  to  any  portion  of  the  merits  of  the  action, 
the  case  has  passed  beyond  the  stage  where  it  was  within  either  the 
letter  or  the  spirit  of  this  law. 

How  was  it  with  this  suit  in  that  respect  ?  It  was  an  equitable 
action,  brought  in  1860,  to  foreclose  a  mortgage  in  the  circuit  court 
of  Dane  county.  The  defendant,  in  accordance  with  the  practice 
prevailing  in  this  state,  interposed,  by  way  of  defense,  certain 
counterclaims,  growing  out  of  and  connected  with  the  transactions 
in  which  the  mortgage  originated.  To  these  there  was  a  demurrer 
by  the  plaintiff,  which  was  overruled,  and  the  order  overruling  it 
was  affirmed  on  appeal  to  this  court  Various  proceedings  were 
subsequently  had,  and  the  case  was  then  brought  to  final  hearings 
and  a  decree  rendered  in  favor  of  the  defendant,  dismissing  the 
complaint  That  was  reversed  on  appeal  to  this  court,  and  anothet 
final  hearing  was  had,  in  which  the  plaintiff  obtained  a  judgment 
that  was  reversed  by  this  court,  and  the  cause  remanded  for  farther 
proceedings ;  and  at  that  stage  of  it  this  application  for  a  removal 
was  made.  It  will  be  seen,  therefore,  that  instead  of  being  made 
before  final  hearing,  it  was  not  made  until  after  there  had  been  two 
Anal  hearings.    And  it  is  no  solecism  to  speak  of  two  final  hearing! 
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in  an  equity  case  any  more  than  it  is  to  speak  of  two  trials  in  an 
action  at  law. 

It  is  material,  then,  to  consider  what  was  the  effect  of  the  several 
decisions  of  this  court  in  respect  to  the  rights  of  the  parties  dS  to 
the  matters  inyolved  in  them.  No  doctrine  is  better  settled  here 
than  that  the  matters  decided  became  res  adjudicatm;  those 
decisions  became  the  law  of  the  case,  binding  upon  the  parties, 
binding  on  the  subordinate  court,  and  disposing  finally  of  the 
qaestions  decided.  Whatever  further  prodeedings  might  be  neces- 
sary to  the  ultimate  disposition  of  the  case,  those  questions  were  no 
longer  open.  Luning  y.  The  State^  1  Ohand.  264;  Parker  y. 
Pwneray^  2  Wia  112 ;  Dovmer  y.  Cross,  id.  371 ;  Cole  et  dL  y.  Clarke^ 
3  id.  323 ;  Jones  y.  Reed,  15  id.  40. 

If  this  ml?  were  peculiar  to  this  state,  still  the  decisions  of  this 
court  would  goyem  as  to  the  effect  of  our  own  judicial  proceedings 
between  the  parties.  But  the  same  rule  prevails  everywhere.  And 
it  has  been  asserted  by  the  supreme  court  of  the  United  States  quite 
as  strongly  as  by  any  other  tribunal.  In  Martin  v.  Hunter^s 
Lessee,  1  Wheaton,  counsel  raised  a  question  as  to  the  propriety  of  a 
former  decision,  the  case  having  already  been  before  the  court  on  a 
former  writ  of  error.  On  page  355  the  court  says:  ^'In  the  next 
place,  in  ordinal^  cases,  a  second  writ  of  error  has  never  been  sup* 
posed  to  draw  in  question  the  propriety  of  the  first  judgment,  and 
it  is  difficult  to  perceive  how  such  a  proceeding  could  be  sustained 
upon  principle.  A  final  judgment  of  this  court  is  supposed  to  be 
conclusive  upon  the  rights  which  it  decides,  and  no  statute  has  pro- 
vided any  process  by  which  this  court  can  revise  its  own  judgments. 
In  several  cases  which  have  been  formerly  adjudged  in  this  court, 
the  same  point  was  argued  by  counsel,  and  expressly  overruled.  li 
was  solemnly  held  that  a  final  judgment  of  this  court  was  conclusive 
upon  the  parties,  and  could  not  be  re-examined.''  So  it  was  held 
that  the  same  rule  prevailed  in  equity,  and  that  a  second  appeal  to 
that  court  brought  up  only  the  propriety  of  the  proceedings  m  the 
court  below,  subsequent  to  the  mandate  on  the  first  Hopkins  v. 
Lee,  6  Wheat.  113 ;  In  Ex  parte  SiUald,  12  Pet.  492,  that  court 
said :  ''A  final  decree  in  chancery  is  as  conclusive  as  a  judgment  at 
law.  Both  are  conclusive  of  the  rights  of  the  parties  thereby 
adjudicated."  See  also  Bridge  Co.  v.  Stewart,  3  How.  413 ;  Roberts 
y.  Cooper,  20  id.  480.  It  appears,  therefore,  that,  by  the  principled 
amversaUy  recognized  as  applicable  to  the  effect  of  judicial  proceed- 
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ingg,  there  had  been  seyeral  trials  of  this  case,  both  in  the  sub- 
ordinate and  appellate  courts  of  this  state,  and  several  judgments 
by  the  latter,  which,  so  far  as  our  judicial  system  is  concerned, 
were  final  and  conclusive  between  the  parties,  as  to  the  questions 
decided. 

It  is  true,  those  judgments  did  not  finally  dispose  of  the  case. 
But  that  fact  does  not  at  all  impeach  their  finality  as  to  the  matters 
disposed  of  by  them.  There  are  few  important  cases  but  what  are 
carried  more  than  once  into  the  appellate  courts.  But  the  fact  that 
the  judgments  of  those  courts  do  not,  in  the  first  instance,  com« 
pletely  dispose  of  the  case,  has  never  been  supposed  to  annul  their 
effect  entirely,  and  to  place  the  case,  when  it  got  back  into  the 
subordinate  court,  precisely  as  it  would  be  if  there  had  never  been 
any  trial  or  appeal  whatever.  On  the  contrary,  as  the  authorities 
above  referred  to  fully  show,  when  the  case  gets  back  into  the 
inferior  court,  it  carries  with  it  the  judgment  of  the  superior,  as 
the  established  law  of  the  case,  and  no  questions  are  open  to  further 
examination  except  those  which  that  judgment  has  left  open. 

A  trial  or  final  hearing  consists  of  the  examination  and  determi- 
nation both  of  questions  of  fact  and  law.  In  equity  cases,  the  court 
may  determine  both.  On  appeal,  this  court  may  determine  both. 
But  the  case  may  have  been  so  presented  that  we  could  only 
properly  determine  the  questions  of  law,  leaving  a  ftirther  trial 
upon  a  part  or  all  of  the  &ctB  necessary  for  a  complete  adjustment 
of  the  controversy. 

This  was  true  in  this  suit  The  struggle  in  the  case  was  upon 
the  questions  of  law  growing  out  of  the  defendant's  counterclaims. 
Those  questions  were  fully  considered  and  finally  decided  on  the 
last  appeal  to  this  court,  and  the  case  was  remanded  for  such 
further  trial  upon  the  questions  of  fact  as  was  necessary  to  its  final 
determination.  And  yet,  after  all  these  years  of  litigation,  these 
repeated  hearings  and  judgments  both  of  the  subordinate  and 
appellate  courts  of  this  State,  it  is  now  claimed  that  this  applica- 
tion for  a  removal  was  made  "  before  trial  or  final  hearing! '' 

If  such  had  been  the  intention  of  congress,  I  cannot  think  u 
would  have  stopped  where  it  did.  If  it  would  set  aside  and  destroy 
the  effect  of  repeated  trials  and  judgments,  why  hesitate  before  the 
last  one  ?  If  it  would  intervene,  after  all  the  most  important  ques- 
tions in  the  case  had  been  tried  and  passed  into  judgments,  binding 
and  conclusive  on  the  parties,  why  pause  before  the  fiict  that  some 
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question  —  perhaps  a  minor  and  unimportant  one  —  still  remained 
to  be  tried,  in  order  to  a  complete  disposition  of  the  case  ^  When 
tried,  the  judgment  concerning  it  could  be  no  more  final,  no  more 
binding,  than  the  previous  judgments  had  been,  as  to  the  matters 
involved  in  them.  Hence,  if  they  were  to  be  overthrown,  why  not 
overthrow  the  whole,  and  allow  the  party  to  remove  his  case,  and 
try  it  anew  in  a  court  of  original  jurisdiction,  after  it  was  finally 
and  wholly  disposed  of  by  the  judgment  of  the  state  court  ?  There 
oonld  be  no  greater  objection  to  the  justice  of  such  a  law  than  there 
is  to  it,  as  it  now  stands,  if  it  is  to  have  the  effect  contended  for. 
If  the  effect  of  two  trials  and  judgments  in  all  the  state  courts  was 
to  be  annulled,  there  could  be  no  reason  why  the  same  thing  should 
not  be  done  as  to  three,  or  any  other  number  necessary  to  dispose 
of  the  case. 

But  the  act  furnishes  no  evidence  of  such  intention.  On  the  con- 
trary, both  its  letter  and  spirit  exclude  it.  The  law  had  formerly 
allowed  only  non-resident  defendants  to  apply  for  a  removal ;  and 
they  were  required  to  be  prompt,  and  to  make  their  election  at  the 
ontset,  and  before  taking  any  steps  which  could  be  construea  .nto 
a  voluntary  submission  to  the  jurisdiction  of  the  state  court  Th'j 
act  designed  to  extend  the  right  to  non-resident  plaintiffs  as  well* 
It  designed  to  extend  the  time,  so  that  the  application  might  be 
made  at  any  time  before  trial  or  final  hearing.  But  it  did  not 
design  to  go  so  far  as  to  allow  the  party  actually  to  submit  his  case 
to  the  judgment  of  the  state  court  on  the  merits,  and  then,  if  its 
judgments  should  be  against  him,  but  should  not  happen  to  finally 
determine  the  case,  to  exercise  his  right  of  removal.  To  induce  a 
court  of  justice  to  infer  a  design  to  effect  such  an  object,  to  borrow 
the  language  of  Chief  Justice  Marshall,  "  the  intention  should  be 
expressed  with  irresistible  clearness."  But  here,  so  far  from  that 
being  the  case,  congress  has  explicitly  required  that  the  application 
shall  be  made  ^'before  final  hearing  or  trial."  And  the  spirit  and 
object  of  the  act  unite  with  its  letter  in  conducting  imperatively  to 
the  conclusion,  that  its  meaning  was  to  require  it  to  be  made  befort 
the  party  had  voluntarily  submitted  his  case  to  any  trial  or  final 
hearing  whatever  in  the  state  court. 

Noi  is  this  conclusion  at  all  impeached  by  the  rule  that  has  been 
established  by  the  federal  and  other  courts,  under  statutes  authoriz- 
ing appeals,  or  writs  of  error,  from  final  judgments  or  decrees.  It 
IS  generaUy  held  there,  that  the  decree  or  judgment  must  be  one 


176  WISOONSLN, 


Akerley  v.  Vilas. 


purporting  a  ftill  and  final  disposition  of  the  case,  and  not,  on  its 
face,  reserving  a  part  of  it  for  future  decision  by  the  court;  yet 
even  in  those  cases,  the  rule  has  not  been  held  with  unreasonable 
strictness,  but  those  decrees  which  substantially  dispose  of  the 
merits  of  the  controversy  are  held  final,  so  as  to  allow  an  appeal, 
although  some  matters  essential  to  a  complete  execution  of  the 
decree  are  reserved  for  further  examination  and  decree.  Thus,  in 
Forgay  v.  Canrady  6  How.  (TJ.  S.)  201,  a  decree  was  passed  disposing 
of  the  general  merits  of  the  action,  but  directing  an  account  of 
rents  and  profits,  and  reserving  that  subject  for  further  decree.  A 
motion  was  made  to  dismiss,  on  the  ground  that  the  decree  was  not 
final.  The  court  said :  ^^  The  question  upon  the  motion  to  dismiss 
is,  whether  this  is  a  final  decree,  within  the  meaning  of  the  acts  of 
congress.  Undoubtedly  it  is  not  final  within  the  strict  technical 
sense  of  that  term.  But  this  court  has  not  heretofore  understood 
the  words  'final  decrees'  in  this  strict  and  technical  sense,  but  has 
given  to  them  a  more  liberal  and,  as  we  think,  a  more  reasonable 
construction,  and  one  more  consonant  to  the  intention  of  the  legis- 
lature.'' See  also  Branson  v.  Railroad,  20  How.  524>  531.  But 
even  if,  under  this  class  of  statutes,  it  were  held  that  the  decree  or 
judgment  must  be  absolutely  final  to  authorize  an  appeal,  no  argu- 
ment could  be  drawn  from  it  by  analogy  against  the  conclusion 
ahready  arrived  at  The  difference  in  the  objects  of  the  two  statutes 
would  at  once  fiimish  an  answer.  The  one  is  designed  to  regulate 
the  exercise  of  an  appellate  jurisdiction,  by  which  the  judgments  of 
an  inferior  tribunal  may  be  reviewed.  It  is  naturfd,  in  such  case, 
to  require  the  inferior  court  first  to  dispose,  substantially,  at  least,  of 
the  whole  case,  before  the  appellate  power  could  be  invoked.  But 
the  object  of  the  other  statute  was  not  to  provide  for  a  review  of  the 
decisions  of  an  inferior  tribunal,  but  for  the  exercise  of  an  election, 
by  a  party  to  a  suit  in  a  state  courts  to  transfer  it  to  another  court 
ol  original  jurisdiction,  for  trial.  The  design  was  to  authorize  an 
election  between  the  two,  not  to  give  him  a  chance  at  both.  And 
this  object  can  only  be  accomplished  by  requiring,  as  the  statute 
does,  the  application  to  be  made  before  any  trial  or  final  hearing  in 
the  case.  The  object  of  the  one  statute  was  to  prevent  an  appeal 
until  every  thing  had  been  decided.  The  object  of  the  other  was  to 
authorize  a  removal  only  before  any  thing  had  been  decided. 

It  seems  to  me  clear,  therefore,  that  this  case  was  not  within  the 
act  of  congress,  and  that  the  order  for  removal  was  unauthorized. 
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J  am  aware  that  the  learned  judge  of  the  district  court  of  the  United 
States  for  this  district  has  reached  a  different  conclusion.  His  opinion 
upon  the  subject  is  published  in  the  April  number  of  the  Law  Begis- 
ter.  Upon  this  point  he  says:  ^  If  the  cause  had  been  finally  deter* 
niined,  by  either  judgment  of  the  circuit  court  or  by  the  order  of 
the  supreme  court,  then  the  application  for  remoyal  would  not  ha^e 
been  filed  before  the  ^  final  hearing  or  trial.'  But  the  last  order  of 
the  supreme  court,  reversing  the  judgment  of  the  circuit  court,  and 
remanding  the  cause  to  that  court  for  further  proceedings  accord- 
ing to  law,  opened  the  whole  case  to  litigation,  ih$'  same  as  if  no 
judgment  had  ever  been  rendered.  The  supreme  court,  in  effect, 
ordered  a  venire  facias  de  novo,  which  required  the  circuit  court  to 
hear  the  cause  as  if  no  hearing  or  trial  had  taken  place.''  If  this  is 
BO,  then  this  court  has  been  laboring  under  a  great  delusion.  It^ 
after  a  case  has  been  three  times  in  this  court,  twice  on  appeal  from 
final  judgments  in  the  court  below ;  if,  after  the  essential,  vital,  legal 
questions  upon  which  its  decision  depends  have  been  solemnly 
adjudicated  by  this  court,  and  the  cause  remanded  to  the  circuit,  it 
starts  there  anew,  with  nothing  settled,  '^  the  whole  case  opened  to 
litigation  as  if  no  judgment  had  ever  been  rendered,"  then  are  not 
only  our  labors  fruitless  indeed,  but  those  of  the  unfortunate  liti* 
gants  in  the  state  courts  are  vainer  than  the  labors  of  Sysiphus. 

We  have  not  so  understood  the  law.  We  have  uniformly  applied 
to  our  decisions,  so  far  as  relates  to  matters  within  our  jurisdiction, 
the  same  rule  which  the  supreme  court  of  the  United  States  applies 
to  its  decisions ;  and  hare  held  that  they  become  the  law  of  the  case, 
binding  on  the  parties  and  the  subordinate  courts,  and  that  the 
questions  decided  are  not  open  to  further  litigation.  We  cannot 
have  erred  in  this,  unless  the  decisions  of  this  court  constitute  an 
exception  to  the  rule  by  which  those  of  all  other  courts  are  goremed. 

I  cannot  but  regret  that  this  difference  of  opinion  has  arisen 
between  this  court  and  the  learned  judge  of  the  district  court  It 
may  be  the  cause  of  much  embarrassment  and  expense  to  the 
parties.  But,  inasmuch  as  the  difference  does  exist,  I  know  of  no 
way  to  avoid  its  consequences,  whatever  they  be.  There  seems  but 
one  course  open  to  this  court,  consistent  with  its  duty  to  itself  and 
to  the  state,  where  its  appellate  power  is  invoked  in  the  regular 
ooarse  of  judicial  proceedings ;  and  that  is,  to  exercise  the  jurisdic- 
tion which  it  believes  itself  to  possess,  according  to  its  best  judg- 
ment, whether  that  be  well  or  ill-founded. 
Vol.  I.  -23 
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As  the  conclusion  already  arriyed  at  makes  it  unnecessary,  I  shall 
not  enter  upon  the  question  whether  it  is  competent  for  congress  to 
authorize  u  non-resident  plaintiff,  who  has  voluntarily  brought  his 
«uit  in  the  state  court,  to  obtain  a  removal.  I  will  only  say  that 
there  is  a  marked  difference  between  such  a  law  and  that  which  has 
heretofore  been  in  force.  The  appellate  jurisdiction  of  the  United 
States  supreme  court  over  the  state  courts,  has  been  sustained  by 
the  decisions  of  that  court,  and  generally  acquiesced  in.  And  the 
validity  of  the  twelfth  section  of  the  judiciary  act,  authorizing  a 
non-resident  defendant  sued  in  a  state  court  to  have  the  case 
removed  for  trial  to  the  federal  courts,  has  also  been  sustained,  as 
an  alleged  branch  of  the  appellate  power.  But  the  argument  by 
which  a  proceeding,  apparently  so  incongruous  as  one  by  which  the 
courts  of  original  jurisdiction  in  one  judicial  system  wrench  a  case 
bodily  from  the  courts  of  original  jurisdiction  of  another  distinct 
judicial  system,  created  and  organized  under  another  constitution 
of  government,  is  attempted  to  be  sustained,  is  not  that  there  is 
any  expi'ess  provision  in  the  constitution  of  the  United  States  to 
that  effect,  but  that  the  proceeding  is  necessary  in  order  to  give 
effect  to  the  general  grants  of  judicial  power  which  it  contained. 
It  is  said  that,  as  questions  may  arise  concerning  the  constitu- 
tion and  laws  of  the  United  States,  in  suits  pending  in  the  state 
courts,  and  as  citizens  of  other  states  may  be  sued  as  defendants  in 
those  courts,  and  as  the  judicial  power  of  the  United  States  extends 
to  such  controversies,  unless  there  is  a  right  of  appeal  and  of 
removal,  there  is  no  way  in  which  that  judicial  power  can  reach 
such  cases.  The  argument  rests,  therefore,  almost  entirely  on  the 
assumed  necessity  of  such  right,  in  order  to  give  effect  to  the 
grants  of  judicial  power.  Powerful  arguments  have  certainly  been 
made  against  the  existence  of  the  right  in  any  case.  These  have 
been  drawn  from  the  acknowledged  independence  and  sovereignty 
of  the  state  and  federal  governments,  each  within  its  own  sphere, 
which  doctrine  has  often  been  asserted  by  the  supreme  court  of  the 
United  States.  They  have  expressly  told  us  that  this  separation  . 
the  two  governments  is  so  complete  that  congress  can  vest  no  part 
of  the  judicial  power  of  the  United  States  in  any  state  court,  and 
can  impose  no  duty  whatever  on  any  state  officer.  In  view  of 
these  conclusions,  it  is  certainly  difficult  to  show,  by  any  ^atlsfuctorjr 
reasoning,  by  what  authority  congress  can  authorize  a  fedenl 
court  to  acquire  original  jurisdiction  through  the  process  and  pro 


JfEBEUAEY  TERM,  1869.  179 


Akerley  t.  Vilas. 


oeedings  of  a  Btate  court  These  considerations,  joined  with  the 
fact  that,  by  the  ordinary  rules  of  interpretation,  the  general  grants 
-of  judicial  power,  original  and  appellate,  in  the  constitution  of  the 
United  States,  would,  in  the  absence  of  any  professed  intention  on 
its  face  to  regulate  any  other  judicial  system,  be  held  to  relate 
solely  to  the  judicial  system  established  by  itself,  have  led  many 
«ble  minds  to  deny  the  existence  of  any  power  whateyer  to  transfer 
«  case,  by  appeal  or  otherwise,  from  a  state  to  a  federal  court  But 
tigainst  these  arguments  the  power  has  been  upheld,  as  already 
remarked,  upon  the  ground  of  its  absolute  necessity  in  order  to  giye 
■effect  to  the  grants  of  judicial  power.  But,  if  the  power  rests  upon 
that  ground,  the  necessity  which  gives  it  birth  would  seem  to  con- 
stitnte  its  limit  And,  in  respect  to  a  non-resident  plaintiff,  who 
Toluntarily  brings  his  suit  in  a  state  court,  that  necessity  &ils 
entirely.  A  right  of  removal  is  not  necessary  there  to  enable  the 
judicifd  power  of  the  United  States  to  reach  the  case;  because  he 
might  have  brought  the  suit  in  the  federal  court  in  the  first 
instance.  The  constitutional  grant  had  full  effect  from  the  outset, 
and  the  party,  in  whose  behalf  the  right  to  have  the  case  tried  in  the 
federal  court  is  claimed,  had  it  fully  provided  for  him.  Whether, 
sitisr  he  voluntarily  waived  it,  and  sued  in  the  state  court,  there  is 
any  power  to  provide  for  a  removal  of  the  suit  in  his  fiavor,  is 
<)ertainly  a  different  question  from  any  that  has  yet  been  decided  by 
the  supreme  court  of  the  United  States. 

There  is  at  least  some  ground  for  denying  the  powers  in  such  a 
case,  without  impeaching  the  right  of  appeal  and  removal,  so  far  as 
they  have  already  been  sustained ;  whether,  upon  fall  examination, 
this  ground  would  be  found  sufficient,  I  shall  not  attempt  further  to 
inquire.  But  I  will  say,  that,  if  this  act  is  to  hav6  the  effect 
claimed  for  it ;  if,  after  a  non-resident  has  pursued  a  citizen  of  this 
state  through  years  of  expensive  litigation  in  the  state  courts ;  i^ 
after  all  the  important  and  vital  questions  in  the  case  have  passed 
into  judgment,  as  between  the  parties,  and  he  sees  his  antagonists 
about  to  pluck  the  fruits  of  his  toil  and  sacrifice, —  he  can,  by  an 
affidavit  under  this  statute,  turn  those  fruits  to  ashes,  and  transfer 
his  case  to  another  court  of  original  jurisdiction  to  start  anew,  cer^^ 
taiuly  such  results  will  challenge  for  the  act  the  closest  scrutiny  of 
tke  grounds  upon  which  the  power  to  pass  it  is  asserted. 

Order  reversed  and  cause  remanded. 
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Fu88,  appellant,  y.  Fuss  et  dL 

(MWicKl) 

pMi^vptial  wnikxuii.    Ohanffe  qf  domieSe.    Future  aequiaUiom, 

Where  there  is  a  marriage  between  parties  in  a  foreign  country,  and  a  pos^ 
nuptial  contract  entered  into  respecting  their  property,  which  contract  applies 
in  terms  or  intent  only  to  present  property,  and  there  is  a  change  of  domicile, 
the  law  of  the  actual  domicile  will  goyem  the  rights  of  the  parties  as  to  all 
future  acquisitions. 

The  plaintifTy  Anna  Maria  Fuss,  and  the  testator^  John  W.  Fobs, 
both  then  residents  and  citizens  of  Pmssia,  were  married  in  that 
oonntry  prior  to  the  14th  of  November,  1841.  On  that  day  thej 
duly  executed,  according  to  the  law  of  Pmssia,  a  yalid  post-nuptial 
contract  in  writing,  whereby  each  granted  and  transferred  to  the 
other  all  real  and  personid  property  which  should  belong  to  the 
grantor  on  the  day  of  his  or  her  death.  At  that  time  the  plaintiff 
owned  real  estate  in  Prussia  of  the  value  of  some  $1,500,  o^:r 
which,  according  to  the  laws  of  that  kingdom,  she  had  ftiU  con* 
trol  and  the  right  of  disposal  In  1844  the  plaintiff's  property 
was  sold,  and  the  husband  took  possession  of  the  proceeds.  The 
parties  then  removed  to  Wisconsin,  where  the  husband  purchased 
a  farm,  paying  the  proceeds  of  the  plaintiff's  estate  in  Prussia  as 
part  of  the  purchase-money.  He  afterward  acquired  other  property, 
by  devise  and  otherwise,  and  in  1864  died,  leaving  a  will,  by  which 
he  gave  all  his  real  and  personal  property  to  his  wife,  during  her 
life,  and,  after  her  death,  to  his  brothers  and  sisters,  the  defendants. 

This  action  was  brought  for  a  decree  declaring  valid  the  post* 
nuptial  contract,  awarding  specific  performance  of  the  same,  and 
that  the  defendants  relinquish  their  claim  under  said  will.  Judg- 
ment was  rendered  for  the  defendants,  from  which  the  (jaintiff 
appealed. 

James  S.  Brown  and  Edward  Salomon  for  appellanu 

Lmri  Hubletl  for  respondents. 

PixON,  G.  J.  Judge  Stobt,  in  his  Oonflict  of  Laws  (§148), 
speaking  of  contracts  between  husband  and  wife  in  respect  to  theii 
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property,  says :  '^  Where  there  is  an  express  nuptial  contract,  that, 
if  it  speaks  fully  to  the  very  point,  will  generally  be  admitted  to 
govern  all  property  of  the  parties,  not  only  in  the  matrimonial 
domicile,  but  in  every  other  place,  under  the  same  limitations  and 
restrictions,  as  apply  to  other  cases  of  contract  But  where  there 
is  no  express  nuptial  contract  at  all,  or  none  speaking  to  the  very 
point,  the  question,  What  rule  ought  to  govern,  is  surrounded  with 
more  difiSculty."  The  learned  commentator  then  proceeds  to  ex- 
amine the  question  at  much  length,  quoting  the  opinions  of  eminent 
jurists,  both  at  home  and  abroad,  and  concludes  (in  g§  184, 185, 186 
and  187)  by  laying  down,  among  others,  the  following  propositions, 
which,  he  says,  although  not  universally  established  or  recognized 
in  America,  have  much  of  domestic  authority  for  their  support,  and 
none  against  them : 

''(1)  Where  there  is  a  marriage  between  parties  in  a  foreign 
country,  and  an  express  contract  respecting  their  rights  and  prop- 
erty, present  and  future,  that,  as  a  matter  of  contract,  will  be  held 
equally  valid  everywhere,  unless,  under  the  circumstances,  it  standi 
prohibited  by  the  laws  of  the  country  where  it  is  sought  to  be 
enforced.  It  will  act  directly  on  movable  property  everywhere. 
But  as  to  immovable  property  in  a  foreign  territory,  it  will,  at  most, 
confer  only  a  right  of  action,  to  be  enforced  according  to  the  juris- 
prudence m  aUa. 

^  (2)  Where  such  an  express  contract  applies  in  terms  or  intent 
only  to  present  property,  and  there  is  a  change  of  domicile,  the  law 
of  the  actual  domicile  will  govern  the  rights  of  the  parties  as  to  all 
future  acquisitions. 

^^  (3)  Where  there  is  no  express  contract,  the  law  of  the  matrimo- 
nial domicil  will  govern  as  to  all  the  rights  of  the  parties  to  their 
present  property  in  that  place,  and  as  to  all  personal  property  every- 
where, upon  the  principle  that  movables  have  no  Mtts^  or,  rather, 
that  they  accompany  the  person  everywhere.  As  to  immovable 
property,  the  law  rei  siia  will  prevail. 

**  (4)  Where  there  is  no  change  of  domicile,  the  same  rule  will  apply 
to  future  acquisitions  as  to  present  property.  (5)  But  where  there  is 
a  change  of  domicile,  the  law  of  the  actual  domicile,  and  not  of  the 
matrimonial  domicile  will  govern  as  to  all  future  acquisitions  of  itov- 
%ble  property ;  and,  as  to  all  immovable  property,^  the  law  of  rei  aita/* 

Murphies  Heirs  v.  Murphy,  1  La.  Oond.  341,  is  an  adjudication 
JIustrating  and  fully  sustaining  the  first  piopontion  laid  down 
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by  Judge  Stobt.  There  was  an  express  contract  respecting  the 
rights  and  property  of  the  parties,  even  though  they  should  after* 
ward  reside  in  countries  where  different  laws  should  prevaiL 

Castro  y.  niieSi  22  Texas,  479,  is  an  authority  which,  in  like  man* 
ner,  illustrates  and  sustains  the  second  proposition,  as  also  the 
others ;  and  the  doctrines  of  that  case  are  supported  by  the  decisions 
in  Le  Breton  v.  MilU^  8  Paige,  261 ;  Oale  y.  DavWs  ffeirs,  1  La. 
Cond.  312;  and  Saul  y.  His  Creditors,  6  Wharton  (N.  S.),  569, 
604,  605.  The  opinion  of  Judge  Porter,  in  the  latter  case,  is  a 
yery  full  and  able  discussion  of  the  questions. 

Speaking  of  the  decisions  in  Louisiana,  Judge  Story  (g  183)  says 
the  doctrines  there  maintained  will,  most  probably,  form  the  basis 
of  American  jurisprudence  on  this  subject ;  that  they  haye  much 
to  commend  them  in  their  intrinsic  conyenience  and  certainty,  as 
well  as  in  their  equity;  and  they  seem  best  to  harmonize  with  the 
known  principles  of  the  common  law  in  other  cases.  This  ease  Mis 
clearly  within  the  second  proposition  aboye  laid  down.  There  is 
nothing  in  the  contract  which  "speaks  fully  to  the  yery  point ;** 
nothing  which  manifests  any  intention  in  the  parties  to  regulate  or 
control  by  it,  and,  according  to  the  laws  of  their  matrimonial  domicile, 
their  future  acquisitions  and  gains  of  property  in  any  foreign  state 
or  territory,  or  any  property  which  should  be  held  or  owned  by  them 
in  such  state  or  territory.  The  contract  was  obviously  made  with 
reference  to  its  operation  and  effect,  within  the  kingdom  of  Prussia^ 
upon  the  property  of  the  parties  situated  there,  and  with  no  refer- 
ence to  property  situated  elsewhere.  It  appears  that  they  had  no 
property  elsewhere,  and  there  is  no  ground  for  supposing  that  they 
at  that  time  contemplated  any  change  of  domicile,  or  a  removal  to 
this  country  or  any  other.  The  contract,  to  have  operated  upon 
the  rights  of  the  parties  abroad,  must  have  been  made  with  express 
reference  to  such  operation.  The  real  property,  therefore,  in  this 
state,  acquired  by  the  parties  after  they  came  into  it,  and  which  was 
held  and  owned  by  the  husband  in  his  own  name,  was  subject  to  be 
disposed  of  by  him,  by  will  or  otherwise,  according  to  the  laws  of 
this  state. 

Ihe  other  point  urged,  as  to  the  equity  of  the  plaintiff'  to  main* 
tain  this  action,  because  the  lands  in  question  were  purchased  witir 
the  money  of  the  plaintiff,  or  the  proceeds  of  her  estate  in  Prussia^ 
is  sufficienty  answered  by  the  fact,  that  under  the  will  she  has.  all 
the  Teal  and  personal  estate  whatever  of  the  testator,  her  decea^ 
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hnsbandy  during  her  life-time.  There  is  no  pretense  that  such  ii 
not  a  full  and  ample  provision  for  her  support  and  maintenance ; 
and,  this  being  so,  she  has  no  ground  of  complaint 

Judgment  affirmed. 


OooK  T.  UiTY  OF  MiLWAUKEB,  appellants. 

(MWii.yniL) 
Snow  and  ice  en  Hdewaik —  Uab&Uif  ef  cUyfor, 

More  alipperineBB  ariring  from  a  smooth  surface  of  snow  and  ice  on  a  side* 
walk  \b  not  such  a  defect  or  want  of  repair  as  will  render  a  city  liable  in 
damages  for  injuries  sustained  from  a  &11  thereon. 

Where  the  gutters  in  a  street  are  insufficient  to  carry  off  an  unusually  laige 
quantity  of  water  accumulated  by  artificial  means,  and  the  water  overflows 
upon  the  walk  and  renders  it  slippery,  the  city  will  not  be  liable  for  injuries 
sustained  thereby,  imless  it  should  appear  that  it  was  guilty  of  some  subse- 
quent negligence  or  default  in  not  repairing  the  sidewalk  thus  rendered 
dangerous;  or  unless  it  be  shown  that  the  gutter  was  in  such  condition  that 
the  dangerous  consequences  to  be  apprehended  from  an  oyerflow  of  the 
water  were  apparent 

Action  to  recoyer  damages  for  injuries  sustained  by  the  plaintiff 
from  a  fall  on  the  ice  on  the  sidewalk  of  the  defendants.  The 
plaintiff  alleged  that  the  defendants  had  suffered  the  snow  which 
had  fallei;  on  said  walk  to  remain  to  he  trodden  down  hard,  and 
that  they  had  permitted  the  gutters  along  the  walk  to  become  so 
filled  and  obstructed  as  not  to  be  able  to  carry  off  a  quantity  of 
water  which  had  been  pumped  into  the  street  by  fire-engines 
belonging  to  the  defendants,  and  that  said  water  overfiowed  the 
gutter  unto  the  trodden  snow  on  the  walk,  and  **  became  congealed 
and  frozen  therewith,  and  did  form  a  solid  mass  of  ice  on  and  over 
the  entire  surface  of  said  stone,"  rendering  it  unsafe  for  pedestrians ; 
of  all  of  which  facts  the  defendant  had  notice. 

The  defendant  demurred,  for  insufficiency  of  facts,  etc.,  and  fiom 
an  order  overruling  the  demurrer  brought  this  appeal. 

2>.  0.  Hooher,  for  appellant 

Jenkins  £  Elliott,  for  respondents. 

Dixon,  0.  J.  The  complaint  does  not  charge  that  the  snow  which 
had  fiallec  and  was  suffeTed  to  remain  and  be  trodden  down  by  the 


184  WISCONSIN, 


Cook  T.  City  of  ICUwaokee. 


foot-passengers,  constituted  an  obstruction,  or  was  in  a  rough  and 
uneyen  condition,  so  as  to  be  unsafe  or  dangerous  to  persons  walk- 
ing on  the  side  and  cross-walk,  and  using  due  care.  It  does  not 
charge  that  the  walk  was  not  properly  and  well  constructed,  or  that 
there  was  any  defect  or  insufficiency  in  the  manner  of  placing  the 
ftone  across  or  over  the  gutter.  The  only  defect  claimed  of  in  this 
particular  is,  that  the  walk  over  the  stone  was  slippery  because  of 
the  smooth  surface  of  the  snow  and  ice  which  had  accumulated  upon 
it  That  such  a  condition  of  the  walk,  arising  fix)m  such  a  cause, 
is  not  an  insufficiency  or  want  of  repair  which  will  make  the  city 
liable  in  damages,  under  a  statute  like  ours,  was  decided  by  the 
supreme  court  of  Massachusetts  in  Stanton  y.  Springfield,  12  Allen, 
566,  and  in  Hutchins  y.  Boston,  and  Johnson  y.  Lowell,  immedi- 
ately following  in  the  same  report ;  and  also  in  Nason  y.  City  of 
Boston,  14  id.  508.  Upon  this  point  we  are  content  to  refer  to  those 
cases,  being  abundantly  satisfied,  for  the  reasons  giyen  in  the  opinion 
in  the  first  case^  that  they  hold  the  correct  rule  of  law  in  relation  to  it. 

If,  howeyer,  ice  or  snow  is  sufibred  to  remain  upon  a  sidewalk  in 
such  an  uneyen  and  rounded  form  that  a  person  cannot  walk  oyer 
it,  using  due  care,  without  danger  of  faUing  down,  that,  it  seems, 
does  constitute  a  defect  for  which  the  city  or  town  will  be  liable, 
Luther  y.  Worcester,  97  Mass.  268 ;  Hutchins  y.  Boston,  id.  272.  See, 
likewise,  Hull  y.  Lowell,  10  Cush.  260 ;  Shea  y.  Lowell,  8  Allen,  136 ; 
Payne  y.  Lowell,  10  id.  147;  Providence  y.  Clapp,  17  How.  164. 

As  to  the  other  charge  in  the  complaint,  that  the  gutter  was  per- 
mitted to  become  and  remain  so  filled  and  obstructed  by  diyers 
substances  that  it  could  not,  and  did  not,  carry  off  the  water  which 
was  pumped  flrom  the  riyer  upon  the  street  aboye  it,  by  the  wrong- 
ful use  of  the  steam  fire-engines,  but  that  the  same  was  thereby 
forced  flrom  the  gutter,  and  caused  to  flow  across  the  street,  and  on 
to  the  snow  which  was  beaten  and  trodden  down  upon  the  stone, 
where,  becominj;  congealed  and  firozen,  it  formed  a  solid  mass  of  ice 
oyer  the  surface  of  the  stone,  we  are  of  opinion  that  enough  is  not 
stated  to  show  a  cause  of  action  upon  this  ground.  It  is  not  ayerred 
when  the  gutter  became  obstructed,  or  how  long  it  had  remained  so. 
The  nature  of  the  obstruction  is  not  set  forth.  It  does  not  appear 
that  the  condition  of  the  gutter  was  such,  from  that  cause,  that  it 
would  not  haye  discharged  and  carried  off  all  the  water  flowing  or 
accumulating  there  from  natural  causes.  If  it  was  in  a  condition 
to  haye  done  this,  then,  we  think,  the  city  ought  not  to  be  held 
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responsible  for  the  conseqnences  of  such  an  extraordinary  occurrenoe 
as  the  wrongful  pnmping  upon  the  street  of  a  large  quantity  of 
water,  or  the  wrongfiil  accumulation  of  water  there  by  other  artifi- 
cial means,  unless  it  should  appear  that  it  was  guilty  of  some  snb* 
sequent  negligence  or  default  in  not  repairing  the  sidewalks  which 
had  thus  become  impassable  or  dangerous  for  trayelers.  To  hold 
that  the  city,  in  order  to  obviate  the  liability  imposed  by  the  statute, 
is  bound  at  all  times  to  keep  the  gutters  in  such  condition  as  that 
they  will  carry  off  water  thus  unlawfully  thrown  upon  the  streets, 
would,  in  our  judgment,  be  requiring  a  degree  of  care  and  watchful- 
ness altogether  unreasonable,  and  not  contemplated  by  the  legisla- 
ture. If  liable  at  all,  by  reason  of  such  unusual  and  unlawful  acts, 
it  can  only  be  when  the  gutters  are  shown  to  have  become  and 
remained  wholly  obstructed,  or  in  such  condition  that  the  danger- 
ous consequences  to  be  apprehended  from  the  overflowing  of  water 

were  apparent. 

Order  reversed  and  cause  remanded. 


MoLxAK,  appellant,  v.  Boyeb. 

(M  Wif.  t96.) 

CrepptatUedqflereommeneementqfaMmf^ 

One  who  lecovew  land  in  an  action  of  ejectment  is  entitled  to  the  crops  plaolad 
after  the  oommencement  of  that  action. 

Appbal  firom  a  judgment  for  the  defendant. 

OiUet  dk  Pier,  for  appellant 

K  8*  Bragg,  for  respondent,  cited  Doe  ex  dem.  Upton  T.  Wether^ 
wiche,  8  Bing.  11 ;  Hodgson  v.  Oascoigne,  5  B.  ft  A.  88;  8  Wend. 
584;  Adams  on  Ejectment,  416. 

PAorB,  J.  The  defendant  in  this  suit  recovered  certain  premises 
of  the  plaintiff  in  an  action  for  the  recovery  of  real  properly.  U^ 
was  put  in  possession  under  the  judgment,  and  took  possessior.  of 
a  crop  of  wheat,  part  of  which  had  been  cut,  and  a  part  of  w  hioh 
was  still  uncut  at  the  time  he  took  the  land.    This  action  was 
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brought  to  recover  for  this  taking  of  the  wheat,  and  the  qnestioa  is^ 
which  of  the  parties  was  entitled  to  it  ? 

The  authorities  cited  by  the  respondent's  counsel  seem  to  show 
that,  upon  the  facts  here  presented,  the  crop  belonged  to  the  defend- 
ant. It  was  sowed  long  affcer  the  suit  to  recover  the  land  was  begnn^ 
and  there  is  no  fact  upon  which  the  case  can  be  taken  out  of  the 
rule  they  establish. 

JudgfMfU  affirmed,  tDtth  easts. 


On*  appellant,  v.  Rapb  and  another. 

(ttWia.  886.) 

Bale  qf  land  under  exemtum,     Waioer  qf  r^/ht  bif  pufthaser. 

Where  the  holder  of  a  sheriff's  certificate  of  sale  accepts  a  part  of  the  pnrohaae- 
money  for  which  the  land  was  sold,  from  the  debtor,  he  waives  his  right  to 
enforce  a  forfeiture  of  the  equity  of  redemption,  and  oonyertB  his  Interest 
hi  to  a  mere  lien. 

Appeal  from  judgment  of  circuit  court  for  defendants,  in  an 
action  of  ejectment  against  Bape  and  Oilberi 

In  1865  the  land  in  question  was  sold  by  the  sheriff  under  an 
execution  upon  a  judgment  against  Rape  in  favor  of  Ott  Ott  bid 
off  the  property  and  received  the  usual  certificate  of  sale.  Bape,; 
in  1866,  paid  Ott  a  part  of  the  amount  of  the  judgment,  and  took  a 
receipt,  which  stated  that  the  sum  was  ^'  received  on  account  of 
sheriff^s  certificate,  in  favor  of  George  V.  Ott'*  In  1867,  Ott 
obtained  a  sheriff's  deed  of  the  land  sold,  on  which  his  claim  in 
this  action  was  based.  About  the  same  time  Rape,  who  was  in 
possession,  sold  the  land  to  Gilbert  fbr  a  valuable  consideration. 

J7.  W.  and  D,  K.  Tenney,  for  appellant. 

'  Spooner  <£  Lamb,  for  respondent 

Dixon,  0.  J.  In  this  case  we  unhesitatingly  adopt  the  oonoliK 
6i(m  of  the  court  of  appeals  of  Kentucky,  under  like  circumstances 
(Sovfhard  v.  JPdpe's  Executor,  9  B..  Monroe,  264, 265),  and  hold  that. 
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the  plaintiff  by  accepting  a  part  of  the  purchase-money  for  whicb 
the  land  waa  sold,  waived  his  right  to  enforce  a  forfeiture  of  the* 
equity  of  redemption  according  to  the  terms  of  the  certificate  of  sale^ 
which  he  held^  and  thereby  converted  the  certificate^  and  his  inter- 
^  ir  the  land  under  it,  into  a  mere  lien  or  security  for  the  payment 
of  th?  balance  of  the  purchase-money. 

Judgment  affirmed. 


OuBXis's  ADMU918TBATOB  V.  WHIPPLE  $t  ol,  appdlani* 

(MWli.88a.) 

TBUoaHonforprioatepwrpotei, 

An  ad  of  the  legislature,  authorizing  a  town  to  raise  by  tax  asom  of  monqr  for 
the  use  and  benefit  of  a  private  educational  institution,  is  unoonstitntiona] 
and  void. 

The  fact  tliat  an  educational  institution  is  incorporated  does  not  render  it  publk,. 
so  far  as  relates  to  the  power  of  taxation  for  its  aid. 

Appeal  from  a  judgment  of  the  circuit  court  for  the  plaintiff  in* 
an  action  for  the  wrongful  taking  and  conversion  of  property. 

The  fjftcts  are  as  follows :  By  an  act  of  the  legislature  (Priv.  and 
Local  Laws,  ISO?,  ch.  381),  the  town  of  Jefferson  was  authorized  to- 
raise  by  tax  the  sum  of  15,000,  to  aid  in  the  erection  of  buildings 
for  the  ^Jefferson  Liberal  Institute"  in  said  town,  provided  a 
majority  of  the  votes  cast  at  a  special  town  meeting  to  be  held 
shonld  be  in  favor  of  said  tax.  The  town  meeting  having  been 
held,  and  a  majority  of  the  votes  being  in  favor  of  the  tax,  the 
s  jpervisors  caused  the  tax  to  be  assessed,  and  the  defendant  Whipple, 
as  town  treasurer,  proceeded  to  collect  the  same.  The  plaintiffs' 
intestate  having  refased  to  pay  the  tax  assessed  on  him,  the  property 
in  question  was  seized  and  sold  by  the  said  Whipple. 


'^^  The  prindplee  InTolved  in  the  foUowing  esse  are  of  sach  general  fanportanoe  as  to  taika  t* ' 
ant A>f-  tiie  daaa  naoally  denomiaated  *f local  caaea.** — Bbp.  - 
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The  snpemsors  of  the  town  were  included  as  defendants.    Whip- 
ple justified  under  his  warrant,  and  the  fiiots  above  set  forth. 

Omrii  T.  ThorUj  for  appellants. 

Enan  4k  HaU,  for  respondent 

DixoN,  0.  J.  The  counsel  for  the  plaintiff  correctly  state  the 
effect  of  the  act  of  incorporation  (Pr.  and  Local  Laws  of  1866,  oh. 
516),  when  they  say  that  the  '^Jefferson  Liberal  Institute,"  for  the 
benefit  of  which  the  taxes  in  question  were  attempted  to  be  assessed 
and  collected,  is  essentially  a  private  educational  institution,  con* 
trolled  exclusively  by  the  stockholders  through  a  board  of  trustees. 
The  town  of  Jefferson  is  not  a  stockholder,  and  has  no  voice  in  its 
management  The  tax  payers  in  the  town,  as  such,  are  not  stock- 
holders, and  have  no  privileges  in  the  institution  that  are  not  com- 
mon to  all  the  people  of  this  or  any  other  state.  The  trustees  may 
exclude  any  or  all  of  the  citizens  of  the  town  from  the  institution. 
The  money,  when  collected,  is  to  be  paid  to  the  treasurer  of  the 
institute,  and  the  town  is  not  secured  the  right  to  see  or  know  that 
it  is  expended  for  the  purposes  for  which  it  was  collected.  XTnc'er 
these  circumstances  we  feel  no  doubt  in  saying  that  the  act  (Pr.  and 
Loca  Laws  of  1867,  ch.  381)^  and  its  amendment  (Pr.  and  Local 
Laws  of  1868,  ch.  9),  under  which  the  proceedings  to  levy  and  col 
lect  the  supposed  tax  are  attempted  to  be  justified,  are  unconstitu- 
tional and  void.  It  strikes  us,  *^  at  the  first  blush,"  that  this  is  not 
the  levy  and  collection  of  money  for  public  purposes,  as  clearly  as 
if  the  institute  were  not  an  incorporated  body,  but  a  mere  association 
of  private  individuals  resolved  upon  the  establishment  of  a  like 
institution.  If  it  were  such  an  institution,  or  a  grammar  or  classi- 
cal school,  or  a  seminary  built  up  and  established  by  individual 
enterprise,  or  by  persons  engaged  in  the  profession  of  teaching,  or 
by  others,  and  owned  and  controlled  by  those  contributing  toward 
it,  and  the  emoluments  belonging  to  them,  we  apprehend  that  no 
one  would  contend  that  the  people  of  Jefferson  might  be  taxed  for 
the  purpose  of  donating  the  money  to  it  The  fact  that  it  is  an 
institution  incorporated  by  act  of  the  legislature,  does  not  change  its 
eharacter  in  this  respect  It  is  but  a  most  frivolous  pretei  t  for 
giving  to  a  corporation,  where  there  is  no  certain  and  definite 
personal  responsibility,  money  exacted  from  the  tax  payeis,  which 
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ft  j  art  and  honorable  man  engaged  m  the  same  business  would 
hesitate  to  reoeiTe,  though  paid  without  opposition,  and  to  enforce 
the  payment  of  which,  against  the  will  of  the  tax  payers,  he  would 
neyer  think  of  resorting  to  coercive  measures,  provided  the  same 
were  unlawful  It  can  no  more  be  supported  by  taxation  than  if  it 
were  unincorporated,  or  a  private  school  or  seminary  of  the  kind 
above  supposed.  Nor  will  the  location  of  the  institution  at  JeflTer* 
son,  and  the  incidental  benefits  which  may  thereby  arise  to  the 
people  of  the  town,  sustain  the  tax.  That  is  not  the  kind  of  pablic 
benefit  and  interest  which  will  authorize  a  resort  to  the  power  of 
taxation.  Such  benefits  accrue  to  the  people  of  all  communities 
firom  the  exercise  in  their  midst  of  any  useftil  trade  or  employment, 
and  the  argument,  pursued  to  its  logical  result,  would  prove  that 
<M)mpulsory  payment  or  taxation  might  be  made  use  of  for  the 
purpose  of  building  up  and  sustaining  every  such  trade  or  employ- 
ment, though  carried  on  by  private  persons  for  private  ends,  or  the 
purposes  of  mere  individual  gain  and  emolument  That  there 
exists  in  the  state  no  power  to  tax  for  such  purposes,  is  a  proposition 
too  plain  to  admit  of  controversy. 

Such  a  power  would  be  obviously  incompatible  with  the  genius 
and  institutions  of  a  free  people;  and  the  practice  of  all  liberal 
governments,  as  well  as  all  judicial  authority,  is  against  it  If  we 
turn  to  the  cases  where  taxation  has  been  sustained  as  in  pursuance 
of  the  power,  we  shall  find  in  every  one  of  them  that  there  was 
some  direct  advantage  accruing  to  the  public  from  the  outlay,  either 
by  its  being  the  owner  or  part  owner  of  the  property  or  thing  to  be 
created  or  obtained  with  the  money,  or  the  party  immediately 
interested  in  and  benefited  by  the  work  to  be  performed,  the  same 
being  matters  of  public  concern ;  or  because  the  proceeds  of  the  fcax 
were  to  be  expended  in  defraying  the  legitimate  expenses  of  govern- 
ment, and  in  promoting  the  peace,  good  order  and  welfare  of 
society.  Any  direct  public  benefit  or  interest  of  this  nature,  no 
matter  how  slight,  as  distinguished  from  those  public  benefit j  or 
inter'^ts  incidentally  arising  from  the  employment  or  business  of 
privHte  individuals  or  corporations,  will  undoubtedly  sustain  a  tax. 
In  thus  endeavoring  to  define  how  the  public  must  be  beneficially 
interested,  in  order  to  justify  the  raising  of  money  by  taxation  in 
cases  like  the  present,  we,  of  course,  do  not  intend  to  include  all 
the  purposes  for  which  money  may  be  so  raised.  Taxes  may  be 
levied  and  collected  for  charitable  purposes,  but  these  constitute  u 
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{>eciiliar  ground  for  the  exercise  of  the  power,  which  does  not  exist 
here.  So,  claims  founded  in  equity  and  justice  in  the  largest  sense, 
niid  in  gratitude,  will  support  a  tax.  Such  claims,  however,  and 
we  think  all  others,  where  taxation  is  proper,  except  claims  founded 
in  chanty,  may  be  referred  to  the  general  principle  above  spoken 
oU  of  public  interest  in,  or  benefits  received  by,  the  transactions 
oat  of  which  the  claims  arose.  And  these  principles  will  be  found 
to  have  been  always  recognized  and  acted  upon  by  this  court,  when- 
ever the  question  has  arisen.  KnowUofi  v.  Supervisors,  etc^  9  Wis. 
410;  Soens  v.  Racine,  10  id.  271 ;  Brodhead  v.  Milwaukee,  19  id. 
€24 ;  Hasbrouek  v.  Milwaukee,  13  id.  37. 

These  remarks  sufficiently  answer  the  argument  of  counsel  for 
the  defendants,  when  he  says  that  this  tax  should  be  sustained, 
because  special  taxation  in  the  towns  and  cities  where  the  state 
normal  schools  have  been  located^  is,  or  has  been,  sustained  for 
the  purpose  of  raising  funds  to  procure  suitable  grounds,  lind  to 
erect  proper  buildings  for  those  schools.  Conceding  such  taxation 
to  be  regtilar  and  valid,  still  the  differende  between  the  two  cases  is 
4K)  marked  and  plain  as  to  require  no  effort  to  distinguish  them. 

The  state  normal  schools  are  public,  not  private,  schools,  and  the 
grounds,  buildings,  fixtures  and  apparatus  belong  to  the  public,  and 
not  to  private  individuals  or  corporations.  Hence,  if  taxes  have 
been  levied  and  collected  to  aid  in  the  construction  of  buildings  or 
the  purchase  of  grounds,  it  was  not  taxation  for  merely  private 
purposes,  as  is  the  case  here. 

In  conclusion,  we  refer  to  the  Philadelphia  Associaiian,  eie^  v 
Wood,  39  Pa.  St  73,  as  a  decision  sustaining  the  principles  ennn- 
oiated  in  this  opinion. 

JudgtMtU  affirmed. 
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SoMEBS,  plaintiff  in  error,  r.  SoHiaiiT. 

(MWli.417.) 

Wh&n  judgment  <tf0€ieUontondudmiDim^ 

Id  an  action  on  a  covenant  of  warranty  in  a  deed  of  land,  biougtit  againat  tfat 
warrantor,  after  a  Judgment  of  eviction  against  the  warrantee,  the  warrantor 
ia  not  condnded  from  showing  title  in  himself,  nnless  he  had  due  notice  of 
the  ejectment  suit 

To  have  the  eflfoct  of  depriving  the  warrantor  of  the  right  to  show  title,  the 
notice  should  be  from  the  warrantee,  should  be  unequivocal,  certain  and 
explicit,  should  request  the  warrantor  to  defend  the  title,  and  should  be  given 
in  time  to  enable  faim  to  prepare  for  such  defense. 

Knowledge  of  the  action  and  a  notice  to  attend  the  trial  is  not  enou^  to  woric 
an  estoppel. 

Ebrob  to  circuit  court  in  an  action  to  reyene  a  judgment.  The 
facts  appear  in  the  opinion. 

Jay  Mayham,  for  plaintiff  in  error 

Israel  Holmes,  for  defendant  in  error. 

Dixon,  G.  J.  The  action  in  the  court  below  was  by  Schmidt  against 
Myomere,  to  recover  damages  for  the  alleged  breach  of  a  coyenant  of 
warranty  contained  in  a  deed  of  land  executed  by  the  latter  to  the 
former.  Schmidt  showed  an  eviction  in  pursuance  of  a  judgment 
in  a  suit  in  equity  for  the  sale  of  the  land  to  satisfy  a  yendor's  lien. 
That  suit  was  brought  by  one  Christian  Sauer,  a  former  owner  of 
the  land,  who  had  conyeyed  it  to  one  Jacob  Sauer,  by  whom  it  was 
afterward  conveyed  to  Somers.  The  suit  was  against  Jacob  Sauer 
and  Schmidt.  Somers  was  not  a  party  to  it ;  and  the  question  here 
is,  whether  he  received  such  notice  of  its  commencement  or 
pendency  as  will  make  the  judgment  conclusiye  against  him  in  the 
action  upon  his  coyenant  It  is  not  pretended  that  Schmidt  eyer 
gave  him  any  notice  whatever,  either  written  or  verbal,  of  the 
commencement  or  pendency  of  the  suit.  Schmidt  testified  on  the 
trial  that  he  did  not  It  appears,  howeyer,  that  Somers  did  haye 
knoiiv' ledge  of  its  pendency  through  the  other  defendant  in  it,  Jacob 
Bauer,  who  called  gn  him  the  day  before  the  commencement  of  the 
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temi  of  court  at  which  the  judgment  was  rendered,  and  requested 
him  to  attend  as  a  witness.  He  did  so  attend,  and  was  present  at 
court  during  a  part  of  the  term,  and  heard  some  conversations  with 
attorneys  about  the  suit,  but  was  not  present  at  the  triaL  It  would 
seem  that  Jacob  Sauer  undertook  to  defend  the  suit,  but  that  his 
co-defendant,  Schmidt^  did  not,  but  allowed  judgment  to  go  against 
him  by  default  He  wjis  not  at  the  court,  nor  present  at  the  triaL 
The  defense  of  Somers  to  the  action  upon  the  coyenant  is,  that  he 
had  no  knowledge  or  notice  of  the  existence  of  the  vendor's  lien  at 
the  time  he  purchased  and  paid  for  the  land,  and,  consequently,  that 
it  constituted  no  lien  as  against  him  or  his  grantee,  and  no  breach 
of  the  covenant;  and  the  question  is,  whether,  upon  the  &cts  above 
stated,  he  had  such  notice  of  the  suit  to  enforce  the  lien  as  that  he 
ought  to  be  concluded  by  the  judgment,  or  deprived  of  the  right  to 
show  that  the  lien,  if  it  once  existed,  had  been  cut  off  by  a  convey- 
ance of  the  land,  and  then  constituted  no  incumbrance  ifpon  it. 
In  Paul  V.  Whitmorey  3  Watts  &  Serg.  410,  it  was  held  that  ''  to 
have  the  effect  of  depriving  the  warrantor  of  the  right  to  show  title^ 
the  notice  should  be  unequivocal,  certain  and  explicit;  a  knowledge 
of  the  action,  and  a  notice  to  attend  the  trial,  will  not  do,  unless  it 
is  attended  with  an  express  notice  that  he  will  be  required  to  defend 
the  title." 

This  language  is  quoted  with  approbation  by  that  able  writer, 
Mr.  Sawle,  in  his  work  on  covenants,  page  244,  and  the  authorities 
upon  the  subject  very  fully  collected  and  examined ;  and  although  his 
conclusion  may  not  be  that  notice  in  writing  is  necessary  in  order 
to  bind  the  warrantor  by  the  judgment,  yet  it  very  clearly  is,  that 
it  should  in  all  cases  come  from  the  warrantee  or  party  relying 
upon  the  covenant,  or  be  given  under  his  direction  or  authority,  and 
should  be  to  the  effect  that  the  warrantor  is  required  to  defend  the 
title.  In  ifiner  v.  Clarky  16  Wend.  426,  it  was  held  by  a  majority 
of  the  court,  that  a  verbal  notice  of  the  suit  to  the  grantor,  with  a 
request  to  him  to  attend  to  the  defense,  was  sufficient  Such  is 
undoubtedly  the  rule  which  has  been  held  in  all  cases  of  this  natuie ; 
and  we  know  of  none  where  it  has  been  decided  that  notice  aiiunaet 
or  mere  knowledge  by  the  suit  incidentally  acquired  through  third 
parties,  was  sufficient;  and  the  rule  is  a  reasonable  and  just  oup. 
It  requires  no  more  of  the  warrantee  or  tenant  in  possession  than 
he  ought  to  be  willing  to  perform,  if  he  desires  to  charge  the  war 
rmtor  with  the  effect  of  an  estoppel  by  judgment    It  is  in  harmony 
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with  the  principle  upon  which  such  estoppels  rest  The  warrantor, 
being  notified  of  the  suit,  and  having  the  defense  tendered  to  him 
to  iiir  as  it  may  be  necessary  for  him  to  establish  his  title,  if  he  had 
one,  becomes  a  qua^i  party  to  the  snit,  has  his  day  in  court,  and 
ought  to  be  concluded  by  the  judgment  But  without  such  notice 
and  a  request  to  defend,  he  has  no  such  opportunity,  and  ought 
nol  to  be  estopped.  And  when  we  consider  this  principle  upon 
which  the  judgment  is  held  conclusive  against  the  warrantor,  and 
the  rule  which  almost  universally  prevails  in  judicial  proceedings, 
that  notices  must  be  in  writing,  it  would  seem  that  Judge  Bbonson 
was  not  so  very  far  wrong  in  Miner  v.  Clarky  when  he  insisted  that 
this  also  should  be  written.  And  especially  would  this  seem  proper 
where  it  is  held,  as  it  has  been  in  some  of  the  states,  that  notice  to 
the  warrantor  in  his  life-time  is  sufficient  to  bind  his  legal  repre- 
sentatives after  his  decease,  without  the 'giving  of  further  or  other 
notice  to  such  representatives.  This  was  so  held  in  Brown  v.  Tay^ 
loTy  13  Vt  631 ;  but  the  notice  there  was  in  writing.  But  as  it 
appears  to  be  settled  that  verbal  notice  is  sufficient,  we  are  not  dis- 
posed to  depart  from  that  rule,  though  we  might  wish,  for  the  sake 
of  greater  convenience  and  certainty,  that  it  had  been  otherwise 
established. 

I^  on  the  other  hand,  upon  mere  knowledge  of  the  suit,  however 
acquired,  the  warrantor  would  be  authorized  to  come  in  and  assume 
to  conduct  the  defense,  so  far  as  the  proof  of  his  own  title  was  con- 
cerned, there  might  be  some  reason  for  holding  him  bound  by  such 
knowledge.  But,  without  the  assent  of  the  defendant  in  the  suit, 
be  has  no  such  authority.  It  is  res  inter  alios  actoy  and,  if  he  should 
apply  to  the  court  for  permission  to  defend,  the  defendant  not  hav- 
ing voluntarily  offered  it,  the  answer  would  be  that  he  had  no  occa- 
sion to  do  so,  since  his  rights  could  not  be  affected  by  the  judgment 

In  making  these  observations,  we  are  fully  aware  that  there  is  a 
class  of  cases  of  another  kind  to  be  found  in  the  books,  in  which  a 
somewhat  different  and  more  liberal  doctrine  with  respect  to  notice 
seems  to  prevail.  Chicago  City  v.  Bobbins,  2  Black,  423,  and  cases 
there  cited  are  instances.  It  is  held,  in  those  cases,  that  express 
notice  to  defend  the  suit  is  not  necessary.  It  will  be  found  in  all 
of  them,  however,  that  the  notice  of  the  suit  was  given  by  the  party 
seeking  to  take  advantage  of  the  judgment,  or  by  some  person  prop- 
erly representing  him.  Thus,  in  Chicago  City  v.  Bobbins,  the  notice 
waa  by  the  city  attorney,  who  applied  to  Rolbins  to  assist  him  in 
Vol.  I.  —  25 
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procuring  testimony.  Bobbins  did  so,  wrote  to  a  witness,  and  was 
notified  by  the  city  attorney  when  the  trial  was  to  take  place.  Bat 
it  is  enough  to  say  of  those  cases,  that  they  were  none  of  them 
actions  upon  the  covenants  contained  in  the  deed,  and  that  the  rule 
laid  down  in  them  has  never  been  applied  to  an  action  of  that  kind. 
They  are  not  referred  to  by  Mr.  Rawle,  although  some  of  them  are 
of  quite  an  early  date,  and  evidently  because  he  considered  them 
inapplicable.  Neither  do  we  lind  them  referred  to  by  the  courts 
in  cases  where  the  question  has  been  up  as  to  the  sufficiency  of 
notice  to  bind  the  covenantor  in  a  deed,  although  they  were  decided 
by  the  same  courts  by  which  this  question  has  been  so  fully  settled. 
Our  conclusion,  therefore,  is,  that  the  doctrine  of  those  cases  is 
inapplicable,  and  ought  not  to  govern  in  an  action  like  this. 

But  if  the  notice  in  this  case  were  otherwise  good,  it  was  clearly 
defective  in  having  come"to  the  plaintiff  in  error  too  late.  Notice, 
when  given  by  the  grantee  himself,  must  be  seasonable.  The  object 
being  to  enable  the  warrantor  to  come  in  and  defend  his  title,  the 
notice  should  be  given  at  or  before  the  return  of  process,  or  at  least 
before  the  expiration  of  the  time  to  plead  or  answer,  and  so  that  he 
may  have  reasonable  time  to  prepare  for  the  defense.  It  does  not 
appear  that  the  knowledge  acquired  by  the  plaintiff  in  error  at  that 
late  day  was,  or  could  have  been,  of  any  avail  to  him,  and  the  infer- 
ence must  be  that  it  was  unavailing.  On  this  point  see  Davis  v.  Wil- 
bourne,  1  Hill  (S.  C),  28,  cited  in  note  to  Bawle  on  Covenants,  supra. 

It  follows  from  these  views,  that  the  learned  judge  who  presided 
at  the  trial  was  in  error,  both  in  the  instructions  which  he  gave  to  the 
jury  and  in  those  which  he  refused.  He  should  have  given  those 
asked  by  the  counsel  for  the  plaintiff  in  en'or^  numbered  one  and  two 
in  the  bill  of  exceptions,*  and  should  not  have  given  those  numbered 
four,  five  and  six,  to  which  the  plaintiff  in  error  excepted,  f 

Judgment  reversed  and  a  ventre  de  novo  awarded, 

* Tha  following  are  the  instractions  referred  to:  1.  That  anleas  'Schmidt  gare  notice  to 
Somert  of  the  pendency  of  the  salt  brought  by  Christian  Saner  against  Schmidt  and  Jacob 
Saner,  the  judgment  in  that  -action  is  not  condnslve  against  Somert.  S.  That  sach  notlos 
■hoald  have  been  given  within  a  reasonable  time  after  the  commencement  of  the  action,  and 
more  than  one  day  prior  to  the  term  of  conrt  at  which  tne  action  was  tried. 

t These  were  as  follows:  4.  That  it  was  not  necessary  that  Somen  ahonld  have  had 
from  Schmidt  any  formal  notice,  either  written  or  verbal,  of  the  action  brought  by  Christlaa 
Bauer,  any  length  of  time  prior  to  tiie  rendition  of  the  Judgment,  to  make  the  same  oon- 
dnslve  against  him.  fi.  That  if  Somera  had  constructive  notice  or  actual  knowledge  of  the 
existence  of  that  suit  at  a  reasonable  time  prior  to  the  rendition  of  the  Judgment,  the  same  is 
conclusive  upon  him.  0.  That  if  he  had  actual  knowledge  of  the  pendency  of  that  action,  at  a 
•easonable  time  prior  lo  the  trial  thereof,  the  Judgment  was  cmiclnsive  upoi  aim. 
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BiGB  and  another,  appellants,  Y.  Bobbbtb. 

(M  Wit.  Ml.) 

eaUon  qf  UoeMs, 

An  oral  contract  between  the  owners  of  adjoining  lota,  limiting  the  uae  which 
one  of  them  ahonld  make  of  his  lot,  or  the  manner  in  which  he  should  build 
upon  or  occupy  it,  is  within  the  statute  of  frauds,  and  therefore  void. 

The  sale  and  conveyance  of  land  by  the  owner  amounts  to  a  revocation  of  an 
oral  agreement  between  liim  and  an  acUoining  owner,  whereby  the  latter  was 
to  build  on  the  line'  between  the  lands  a  party  wall,  and  the  former  was  to 
pay  one-half  the  cost  thereof,  provided  the  acyolning  owner  has  notice  of  the 
sale,  and  has  not  at  the  time  commenced  the  erection  of  the  walL 

Appbal  from  a  judgment  of  nonsuit 

The  action  was  brought  to  recover  one-half  the  cost  of  a  party 
wall  built  by  the  plaintiffs  on  the  line  between  their  lot  and  an  adjoin- 
ing lot  formerly  owned  by  the  defendant;  and  also  to  recover 
damages  for  breach  of  an  alleged  agreement  between  plaintiffs  and 
■defendant,  that  any  building  erected  by  the  latter  on  his  lot  should 
not  project  farther  in  front  than  the  building  erected  by  the  plaint- 
iffs. The  following  facts  were  disclosed  by  the  evidence:  The 
•defendant,  while  negotiating  with  the  former  owner  of  the  lot 
adjoining  the  plaintiffs^,  for  its  purchase,  and  when  about  to  pur- 
chase it,  made  a  verbal  agreement  with  the  plaintiffs,  whereby  the 
latter  were  to  build  on  the  line  between  the  two  lots  a  party  wall, 
one-half  the  cost  of  which  the  defendant  agreed  to  pay  whenever  it 
was  used;  and  he  further  agreed  to  set  his  building,  when  he  should 
build,  three  feet  back  from  the  street,  to  correspond  with  the 
plaintiffs' building.  This  agreement  was  to  bind  the  defendant's 
heirs  and  assigns,  and  was  to  be  put  in  writing  '^at  the  earliest 
opportunity.''  The  defendant  purchased  the  lot,  and  soon  after, 
xni  befbre  flic  pTaiutiffb  had  begun  to  buiTd  tfte  wall,  sold  it  to  oii9 
Strickland,  without  any  reservation.  Strickland  afterward  erected 
a  wooden  building  on  the  lot,  with  one  side  resting  against  the  said 
^rall,  and  extending  in  A*ont  three  feet  beyond  the  plaintiffs'  building 

E.  Zj.  Browne  and  Myron  Reed,  for  appellants. 

M.  H.  Sessions,  for  respondent 
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D1XOK9  G.  J.  The  claim  of  the  plamtiflBs  upon  which  this  aohoii' 
18  brought^  is  divided  into  two  branches ;  the  one,  the  price  agreed 
to  be  paid  for  one-half  of  the  party  wall  when  used;  and  tie  othei,. 
tl  e  damage  claimed  by  the  plaintiffs  for  the  erection  of  the  build- 
mg  by  Strickland  beyond  the  line  of  the  plaintiff's  building,  an-? 
up  to  the  line  of  the  street  in  front  of  the  same. 

We  will  consider  the  last  branch  first,  namely,  the  claim  for 
damage ;  and  upon  that  we  hare  but  little  to  say.  The  contract 
was  a  verbal  one,  no  writing  whatever  having  been  made  or  signed 
by  the  parties.  The  right  claimed  by  the  plaintiffs  under  it  to  con-* 
trol  or  dictate  as  to  the  use  which  should  be  made  of  the  adjoining 
lot,  or  the  manner  in  which  the  owner  should  build  upon  or  occupy 
it,  was  obviously  an  interest  in  or  power  over  land.  By  the  statute 
of  frauds  every  such  interest  in  or  power  over  the  land  of  another 
must  be  granted  or  created  by  writing,  subscribed  by  the  party 
granting  or  creating  the  same,  or  it  is  void.  B.  S.  ch.  106,  §§  6,  & 
This  contract  being  clearly  within  the  statute,  is  therefore  void, 
and  no  action  can  be  maintained  upon  it  in  this  respect  Upon 
this  question  we  refer  to  the  case  of  Wolfe  v.  FroBty  4  Sandf.  Ch.  72, 
cited  by  counsel  for  the  defendant;  for  it  is  seldom  that  an  author- 
ity so  exactly  in  point  can  be  found.  The  opinion  of  the  assistant 
Tice-chancellor  is  an  able  one,  and  very  satisfa^storily  disposes  of  thiff 
question. 

The  other  branch  of  the  plaintiff's  claim,  though  resisted  on  the 
same  ground,  may  not  be  within  the  statute  of  frauds.  If  the 
defendant  had  continued  the  owner  of  the  lot,  and  had  himself 
erected  the  building,  and  used  the  party  wall,  no  reason  is  perceived 
why  the  plaintiffs  might  not  have  recovered  the  price  agreed  upon 
for  building  the  defendant's  half  of  it  It  would  then  have  been 
a  contract  executed  on  the  part  of  the  plaintiffs,  and  so  not 
within  the  statute,  and  the  defendant,  having  received  the  benefit 
of  the  work  performed  and  materials  furnished,  would  have 
been  obliged  to  pay  the  price  according  to  his  promise.  But^ 
inasmuch  as  the  defendant  had  sold  and  conveyed  the  lot  before 
the  plaintiffs  built  the  wall,  and  as  the  plaintiffs  were  immediately 
informed  of  the  sale  and  conveyance,  and  built  the  wall,  knowing 
that  the  defendant  had  no  interest  in  it,  and  would  derive  no  benefit 
from  it,  the  question  arises  whether  they  can  now  insist  upon  hit 
paying  for  it  It  does  not  appear  that  the  defendant  was  guilty  of 
any  bad  faith  in  the  transactions,  or  that  the  plaintiffs  had  not 
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ample  time  and  opportunity  to  hare  folly  protected  themselyeB 
from  any  loss  or  damage  in  this  respect,  either  by  contracting  with 
Strickland,  the  defendant's  grantee,  or  by  refusing  to  build  one-half 
the  wall  on  Strickland's  lot  But  since  the  contract  was  not  at  that 
time  obligatory  upon  the  defendant,  the  plaintifis  not  then  haying 
executed  it,  or  entered  upon  the  work,  it  seems  to  us  that  the  plaint- 
iff ought  not,  under  the  circumstances,  to  be  permitted  to  arail 
themselves  of  its  subsequent  execution  for  the  purpose  of  charging 
the  defendant  with  the  expense.  The  sale  and  conyeyance  of  the 
4md  by  the  defendant,  with  notice  thereof  to  the  plaintiffs,  were 
aquivalent  to  a  revocation,  on  the  part  of  the  defendant,  of  the  oouo 
tract  or  license  to  go  on  and  build  the  wall  which  he  had  the  right 
to  revoke;  and  the  building  of  the  wall  thereafter  by  the  plaintifb, 
with  intent  to  charge  the  defendant  with  the  price,  seems  to  savor 
somewhat,  to  say  the  least  of  it,  of  want  of  due  care  and  diligence 
on  their  part  in  the  performance  of  their  duty  toward  the  defend- 
ant We  do  not  think,  therefore,  that  there  should  be  any  recovery 
upon  this  branch  of  their  claims,  and  are,  consequently,  of  opinion 
that  the  judgment  of  the  circuit  court  was  correct,  and  should  be 
slBrmed. 

Judgment  affirmed. 


Pbtition  Of  MoOoBiacK. 

(MWii.m.) 

OHMnof  law,    Benimeefar  wiumuMw  t^nm. 

Where  a  prisoner  has  been  convicted  of  several  distinct  offenses,  the  court  may 
give  Jndgment  npon  each  one  of  them ;  and,  in  doing  so,  may  lawtVilly  direct 
that  the  tenn  of  imprisonment  for  one  shall  commence  at  Uie  expiration  of 
that  for  another,  and  so  on  until  all  the  terms  have  expired. 

Dixon,  0.  J.  At  the  November  term,  1865,  of  the  circuit  court 
lor  the  county  of  Outagamie,  the  petitioner  was  tried  and  convicted 
cpon  three  several  indictments  for  larceny :  the  first,  for  stealing 
two  oxen,  the  property  of  one  Ohristian  Juchemon ;  the  second,  two 
oxen,  the  property  of  one  Richmond  Pierson ;  and  the  third,  a  horae^ 
boggy  and  harness,  belonging  to  one  Lot  Townsend.    At  a  snbse- 
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qnent  day  in  the  same  term,  namely,  on  the  9th  of  December,  1865, 
three  separate  sentences  were  passed  upon  him  by  the  court,  the 
first,  of  imprisonment  in  the  state  prison  for  the  period  of  one  year, 
for  the  larceny  of  the  oxen  of  Christian  Juchemon ;  the  second,  of  » 
like  imprisonment  for  stealing  the  oxen  of  Richmond  Pierson,  ^  the* 
said  term  to  commence  at  the  expiration  of  his  imprisonment  for 
the  larceny  of  the  two  oxen,  the  property  of  Christian  Juchemon  ;*' 
and  the  third,  of  imprisonment  in  the  state  prison  for  the  term  of 
three  years,  for  stealing  the  horse,  buggy  and  harness  of  Lot  Town-* 
send,  ^^said  term  to  commence  at  the  expiration  of  the  term  of 
imprisonment  for  the  larceny  of  the  two  oxen,  the  property  of 
Richmond  Pierson.^ 

The  petitioner  is  now  confined  in  the  state  prison  by  virtue  of 
those  sentences,  and  files  his  petition,  praying  that  a  writ  of  habeas 
corpus  may  issue,  and  that  he  maybe  discharged,  for  the  reason  l^at 
separate  sentences,  one  to  succeed  another,  each  after  the  first,  com*- 
mencing  at  the  expiration  of  that  which  precedes  it,  cannot  be  law* 
fully  pronounced.  The  writ  is  prayed,  and  the  discharge  of  the- 
prisoner  sought,  upon  this  sole  ground ;  the  position  assumed  in 
this  behalf  being,  as  we  understand  it,  that  no  sentence  of  * 
imprisonment  ban  be  pronounced  to  commence  at  a  future  day^ 
and,  consequently,  that  all  the  sentences  took  effect  at  the  same  time^ 
and  ran  on  together,  so  that  the  petitioner's  lawful  term  of  imprison- 
ment expired  at  the  end  of  three  years,  that  being  the  longest  period 
prescribed  by  any  one  of  the  sentences.  This  being  the  only 
question  presented  upon  the  petition,  we  have  been  induced  to  look 
into  the  authorities  with  regard  to  it ;  and  finding,  as  we  do,  that 
they  are  all  clearly  against  the  petitioner,  we  have  concluded  that 
his  prayer  for  the  writ  must  be  denied.  It  has  long  been  well 
settled,  in  cases  of  this  kind,  where  the  prisoner  has  been  convicted 
of  several  distinct  offenses,  that  the  court  may  give  judgment  upon 
each  r.TK'  of  them,  and,  in  doing  so,  may  lawfully  direct  that  the 
term  of  imprisonment  for  one  shall  commence  at  the  expiration  of 
that  for  another,  and  so  on,  until  all  the  terms  have  expired.  Rex 
V.  WUkes,  4  Burrows,  2627 ;  Commonwealth  v.  LeatJie,  1  Virg.  Cases, 
151 ;  State  v.  Smithy  5  Day,  175 ;  Russell  v.  Commonwealthy  7  Sergi 
ft  Rawle,  489;  Brown  v.  Commonwealthy  4  Rawle,  259;  People  v. 
Forbes,  22  Cal.  135. 

It  appearing,  therefore,  upon  the  facts  set  forth  in  the  petition, 
that  the  petitioner  is  lawfully  detained  in  custody  and  that  h« 
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eonld  not  be  discharged  were  the  writ  of  habeas  corpus  to  issue,  it 
follows  that  the  writ  should  be  denied  In  re  Oregg,  15  Wis.  479 ; 
In  re  Qriner  ei  al,  16  id.  423,  and  authorities  there  cited. 

Wrii  denied. 


YiTLLV,  appellant,  r.  One  ei  oL 

(MWU.618.) 

« 

Q/Med  Umd-- LiabOUif  4tf  euniiee  tsk 

Where  a  person  holds  the  same  office  for  two  saccessiTe  terms,  the  suretieB  on 
his  official  bond  for  the  second  term  are  liable  only  for  moneys  actoally  in 
his  hands  at  the  time  of  the  execation  of  the  bond,  or  reoeiTed  by  him  sab- 

.  seqnently  thereto ;  hat  they  are  not  liable  for  moneys  reported  by  liim  at  the 
end  of  the  first  term,  as  in  his  hands,  bnt  which  in  fact  he  had  conTerted  to 
his  own  use. 

-  Action  on  an  official  boud  for  an  alleged  default  of  the  principal 
in  the  non-payment  to  his  successor,  the  plaintiff,  of  certain  moneys. 
The  plaintiff  received  a  yerdict  for  a  portion  of  the  claim,  but 
tnoTed  to  set  it  aside  on  the  ground  that  it  was  for  too  small  an 
amount.  That  motion  having  been  denied,  and  judgment  entered, 
the  plaintiff  brought  this  appeal 

« 

Smith  d  CothreUy  for  appellant. 

Reese  Jk  MolhSj  for  respondent 

'  Cole,  J.  The  facts  upon  which  the/qaestions  of  law  arise  in 
this  case  are  few.  The  defendant,  George  H.  OtiSy  was  elected  to 
and  held  the  office  of  clerk  of  the  board  of  supemsors  of  Iowa 
county,  for  two  terms.  The  first  term  commeuced  January,  1865, 
and  ended  January  7th,  1867 ;  the  second  term  commenced  Jan- 
nary  7th,  1867,  and  ended  January  4th,  1869.  This  action  is 
brought  upon  the  official  bond  given  by  Otis  for  the  second  tenn^ 
for  an  alleged  default  in  the  non-payment  to  his  successor  in  office, 
after  demand,  of  the  sum  of*  13,571.97.  There  was  a  judgment 
against  Oh>  and  the  sureties  of  the  bond,  for  the  sum  of  tl,413« 
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At  the  settlement  made  with  the  clerk  by  the  board,  at  the  cloie  of 
hii3  first  term,  January  Tth,  1867,  the  clerk  reported  that  there  wm 
ill  his  hands,  as  redemption  money,  the  sum  of  18,119.97.  He  was 
i:harged  with  that  amount  in  the  settlement,  and  gave  a  receipt  to 
the  board  for  the  same. 

On  the  trial,  Otis  was  sworn  as  a  witness  on  behalf  of  the  defend- 
ants, and  was  allowed  to  testify,  against  the  objection  of  the  plaintiff, 
that  when  he  made  his  settlement  with  the  board,  in  January,  1867, 
instead  of  having  in  his  hands  the  sum  he  reported  and  charged 
himself  with  at  the  time,  he,  in  fact,  had  on  hand  only  1950  or 
t960.  There  is  no  controversy  but  that  the  sum  of  13,671.97  is  due 
the  county  from  OtiSy  and  the  only  question  is,  whether  the  sureties 
on  the  second  bond  are  liable  for  the  whole  deficiency. 

On  the  part  of  the  county  it  is  claimed,  that,  under  the  circum- 
stances, the  sureties  on  the  second  bond  are  liable  for  this  entire 
amount ;  that  as  the  law  required  the  clerk  to  pay  over  to  his  sue- 
cesser  in  office  all  redemption  money  in  his  hands,  and  as  he  was 
his  own  successor,  to  whom  he  was  to  pay  over,  the  sureties  on  the 
second  bond  became  responsible  for  his  receiving  from  himself  the 
accumulated  receipts  of  the  former  term,  and  for  his  having  in  his 
possession  the  amount  by  him  reported  as  in  his  hands,  as  well  as 
for  the  faithftil  disbursement  of  that  amount  during  his  second 
term.  The  court  below  negatived  this  view  of  the  liability  of  the 
sureties  upon  the  second  bond,  in  effect  holding,  in  the  various 
instructions  given  the  jury,  that  tiie  sureties  upon  that  bond  were 
only  responsible  for  the  amount  of  defalcation  occurring  during 
the  term  for  which  they  became  surety;  that  while  the  settiement 
made  by  Otis  at  the  end  of  his  first  term  showed  that  he  was  then 
owing  the  county  the  sum  of  13,119.97,  yet  the  sureties  might 
reduce  that  amount  by  showing  that  Otis  was  a  defaulter  at  that 
time,  and  had  appropriated  and  converted  a  portion  of  that  sum  to 
his  own  use;  and  that  whatever  sum  he  had  thus  appropriated  and 
converted  should  be  subtracted  fr^m  the  amount  for  which  they 
were  sued*  It  appears  to  us  that  this  was  a  correct  statement  of  the 
principles  of  law  applicable  to  the  facts  of  the  case.  There  is 
certainly  nothing  in  the  language  of  the  bond  which  authorises  the 
assumption  that  the  sureties  therein  undertook,  not  only  for  the 
ftature  but  also  for  the  past  fidelity  of  Otis,  and  that  they  would  be 
responsible  for  moneys  which  he  had  appropriated  during  his  first 
term*    They  obligate  themselves  that  Otis  *^  shall  faithfully  perform 
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fdl  the  duties  of  said  office,  luid  shall  pay  over  all  moneys  that  may 
come  into  his  hands,  as  such  clerk,  as  required  by  law.''  For  any 
moneys  paid  Otis  prior  to  the  execution  of  this  bond,  and  in  his 
hands  at  the  commencement  of  the  second  term,  the  sureties  therein 
became  answerable  to  the  county.  But  if  he  had  already  appro* 
priated  to  his  own  use  any  of  those  moneys,  he  had  been  guilty  of 
•breach  of  duty;  it  was  a  past  delinquency  or  default,  for  which 
they  never  became  responsible.  How  does  the  &ct  that  Otis  was 
his  own  successor  change  the  principle  of  law,  or  enlarge  the 
liabiliiy  of  the  sureties  on  the  second  bond  P  They  did  not  under- 
take to  make  good  any  money  which  he  had  already  misappropriated. 
It  was  only  for  defaults  which  might  accrue  during  the  second  term, 
that  they  became  responsible.  That  new  sureties  are  not  responsible 
for  prior  defalcations,  unless  the  condition  of  the  new  obligation 
shall  embrace  tnem,  is  a  principle  which  has  frequently  been  decided 
by  the  courts.  Farrar  di  Brown  t.  The  United  States,  5  Pet 
373 ;  The  United  States  y.  Boyd  et  al,  15  id.  187;  United  States  v. 
Linn  et  dU,  1  Howard  (TT.  S.),  104 ;  Myers  y.  7%^  United  States,  1 
McLean,  493;  Fbstmaster  General  y.  NoweU,  Oilpin,  106;  Th$ 
County  of  Mahaska  y.  Ingdlls,  16  lowa^  81;  and  Bessinger  y. 
Dickerson,  20  id.  261. 

In  this  case  the  suretie?  on  the  second  bond  became  liable  for  th« 
faithful  performance  of  the  duties  of  the  office  by  their  principal  for 
the  second  term,  and  that  he  would  pay  oyer  all  moneys  remaining 
in  his  hands  when  the  bond  was  executed,  or  which  might  come 
mto  his  hands.  So  far  the  court  below  held  them  answerable ;  and 
a  recoyery  has  been  had  for  a  breach  of  that  duty.  If  Otis  had  not 
the  money  in  his  hands  which  he  reported  January  7, 1867,  it  was 
because  he  had  preyiously  misapplied  it  in  yiolation  of  his  duty  as 
clerk ;  and  the  question  is,  shall  the  sureties  on  this  bond  be  held 
liable  for  defaults  which  occurred  in  the  former  term  ?  or  must  the 
sureties  in  the  different  bonds  be  responsible  for  the  misconduct  and 
defisdcation  of  each  period  for  which  they  obligated  themseWes  ?  It 
is  a  familiar  principle  that  ^'  the  obligation  of  a  surety  is  a  matter 
of  strict  law,  and  can  neyer  arise  by  implication.  The  bond  must 
speak  for  itself,  and  its  language  can  neyer  be  extended  or  altered 
to  the  injury  of  the  surety.**  Myers  y.  The  United  States,  suprcu  It 
would  be  a  yiolation  of  this  elementary  principle  to  hold  the  sureties 
on  the  last  bond  liable  for  the  defaults  of  ttie  first  as  well  as  tht 
iscond  term. 

Vol.  L  — 26 
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This  is  the  important  question  in  the  case,  and  is  decisive  of  aU 
other  points  discussed  by  counsel.  On  the  whole  case,  we  think, 
ti.e  judgment  clearly  right,  and  that  it  must  be  affirmed. 

Judgment  affirmed^ 


QooDKOUQH,  appellant^  v.  Thb  Orrr  of  Oshkoss. 

(MWls.6tt.) 

4 

LUbiUtif  qf  eUfffor  dtfetjt  m  highway — fiiotk$  of  drfetfL 

In  an  action  against  a  city  to  recover  damages  for  an  ii\]my  sustained  firom  a 
defect  in  the  highway,  it  mnst  be  shown  tliat  the  public  authorities  had  notiee 
of  the  defect,  or  that  it  was  of  such  a  nature,  and  had  existed  for  such  a 
length  of  time,  that  knowledge  on  their  part  must  be  presumed. 

Appeal  from,  an  order  setting  aside  a  verdict  for  the  pUintiflT  an'i 
ordering  a  new  trial.  The  action  was  to  recover  damages  for  inju- 
ries sustained  by  the  plaintiff  from  a  defect  in  defendants  sidewidiL 

'  Jiiicivon  cS  ZTafotfy,  for  appellant 

James  Freeman^  for  respondent 

Dixon,  G.  J.  The  counsel  for  tno  plaintiff  having  been  absent 
from  the  court  below  when  the  motion  for  a  new  trial  was  granted^ 
and  not  being  informed  upon  what  particular  point  of  law  or  fact 
the  verdict  was  set  aside,  have  very  fully  and  successfully  answered 
many  points  which  they  supposed  might  be  urged  in  support  of  the 
order.  But  they  have,  as  we  think,  failed  to  discover  and  discuss 
what  must  have  been  the  real  point  of  objection  in  the  mind  of  the 
court  below.  The  injury  sustained  by  the  plaintiff  was  caused  by 
a  defect  in  a  sidewalk  which  had  once  been  properly  built  It  was 
a  defect  of  a  kind  not  easily  to  be  seen  or  discovered.  A  plank  had 
become  loosened  from  the  stringers,  and  when  the  plaintiff  stepped 
irpon  it  it  tipped  up,  and  she  fell,  dislocating  her  ankle  and  firactur^ 
ing  the  largest  bone  of  her  leg  below  the  knee.  On  examining  the 
testimony,  which  is  reported  in  full  in  the  bill  of  exceptions^  we 
find  no  sufficient  evidence  that  the  city  authorities  had  notice  of 
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the  defeotire  condition  of  the  sidewalk  so  as  to  charge  the  city  with 
liability  for  the  injury.  The  alderman  and  street  commissioner  for 
the  ward  in  which  the  sidewalk  was,  testified  that  he  frequently 
traveled  over  the  sidewalk  in  question,  and  that  he  had  not  any 
notice  of  its  being  out  of  repair.  The  plaintiff  received  her  injury 
on  the  7th  day  of  May.  The  street  superintendent  testified  that  he 
examined  the  sidewalk  at  the  place  of  injury  about  the  first  of  the 
same  month,  and  it  was  not  out  of  repair4  This  is  all  the  testi- 
mony with  regard  to  the  knowledge  of  the  city  officers.  In  cases 
like  thisy  where  the  defect  in  the  highway  is  of  recent  occurrence, 
it  is  neeessaiy,  not  only  to  show  that  the  injury  was  caused  by  reason 
of  such  defect,  but  also  that  the  public  authorities  had  notige  of  it,. 
or  that  it  was  of  such  a  nature  and  had  existed  for  such  a  length 
of  time,  that  knowledge  on  their  part  must .  be.  presumed. .  See 
Ward  V.  The  Town  of  Jefferson^  24  Wis.  342,  and  cases  cited  f 
Opok  Y. Miltpaujfse,  ante,  IBS^  \\ 

This,  we  believe,  must  have  been  the  point  on  which  the  court 
below  granted  the  motion,  and  the  testimony  in  support  of  the  ver- 
dict was  in  this  respect  so  very  slight  and  unsatisfactory  that  w^ 
think  the  yerdict  was  properly  set  aside. 

Order  affirmed. 


PiBBOB  V.  Thb  Milwaukee  and  St.  Paul  Rail'^cad  OoxPAirT 

ei  ai.y  appellants. 

(M  Wis.  651.) 

t  ■  i  I        .         • 

.    MniffOffi  €f  wbieqtien^  aeqtUred  pr(^^ 

Where  a  railroad  company,  in  pursuance  of  a  power  in  its  charter  to  borrow 
money  and  to  execute  the  required  securities  therefor,  executed  a  mortgage 
on  its  road,  etc.,  and  on  ^  all  future  right  thereto  and  mterest  therefai  to  be 
acquired,*'  hMy  that  such  mortgage  was  a  valid  lien  on  all  lands  over  which 
the  road  was  at  the  time  located,  though  the  title  thereto  or  right  of  way 
was  not  acquired  unUl  subsequently;  and  that  it  was  prior  to  the  lien  of  the 
vendor  of  such  right  of  way  for  the  purchase-money. 

Appeal  from  a  judgment  in  favor  of  the  plaintifil 

The  following  are  the  facts:  In  April,  1856,  the  Milwaukee  iino 
Uoricon  RaUroad  Company  in  pursuance  of  a. power  contained  im 
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its  oharter,  executed  a  mortgage  on  a  portion  of  its  road,  etc.,  to 
one  Lowry.  The  road  was  at  that  time  constructed  across  the 
hir.ds  of  the  plaintiff,  but  the  company  had  not  acquired  the  right 
of  way.  In  June  following  the  plaintiff  conveyed  the  right  of  way 
to  the  company,  but  was  not  paid  the  purchase  price.  In  1863  the 
Lowry  mortgage  was  foreclosed,  and  the  purchasers  at  the  sale 
afterward  conveyed  the  road  to  the  Milwaukee  and  St.  Paul  Bail- 
road  Company.  This  action  was  brought  against  the  latter  com- 
pany and  the  Milwaukee  and  Horicon  Railroad  Gomi)any,  to  recover 
the  purchase  price  of  the  right  of  way  theretofore,  conveyed  through 
plaintiff's  land.  The  terms  of  the  Lowry  mortgage  and  the  other 
fiEicts  aiGp  set  forth  in  the  opinion. 

John  W.  Carff,  for  appellants. 


OiUeit  d  Pier,  for  respondent,  to  the  point  that  the  mortgage 
would  cover  only  subsequently  acquired  personalty,  and  that  the 
railroad  company  had  not  power  to  mortgage  subsequently  ac- 
quired property,  cited  State  v.  Mexican  Oulf  Railway  Company^ 
8  Rob.  (La.)  513 ;  10  Ohio  St  625 ;  47  Penn.  St  255 ;  2  Redfidd 
on  Railways  (3d  ed.)  507. 

Cole,  J.  By  its  charter,  the  Milwaukee  and  Horicon  Raihroad 
Company  was  expressly  authorized  to  borrow  money,  and  to  make 
Mid  execute,  in  its  corporate  name,  all  necessary  writings,  notes, 
iK)nds  and  other  papers,  and  also  to  execute  and  deliver  ^'such 
Securities,  in  amount  and  kind,"  as  might  be  deemed  expeidient  to 
secure  such  loans.  Section  21,  chap.  450,  Laws  of  1852.  It  therefore 
had  full  power  to  make  and  deliver  the  mortgage  to  Lowry,  bearing 
date  April  1, 1856.  By  that  instrument  the  company  mortgaged 
all  its  road,  from  the  junction  thereof  with  the  La  Crosse  road, 
in  or  near  the  village  of  Horicon,  to  a  point  in  or  near  the  village 
of  Berlin,  being  about  forty-two  miles  of  road,  ^'including  the  right 
of  way  and  land  occupied  by  said  road,  together  with  the  super- 
structure and  tracks  thereon,  and  all  rails  and  other  materials  used 
thereon,  bridges,  viaducts,  culverts,  fences,  equipments,  neoessarj 
depot  grounds  and  buildings  thereon,"  belonging  to  the  mortgagor, 
with  the  rolling  stock  and  personal  property  appertaining  to  that 
line  of  road,  then  belonging  to  the  company  or  thereafter  to  bo 
tccfuired,  ^and  all  future  right  thereto  and  interest  therein  to  be 
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ftoqnired  by  the  ^  corporation,  together  with  the  name  and  fdnctions 
appertaining  to  the  road,  with  its  corporate  rights  and  franchises 
The  mortgage  then,  in  express  terms,  corei^  the  franchises  and 
property,  real  and  personal,  belonging  1o  the  company,  April  1, 1856, 
and  also  all  future  acquired  real  and  personal  property  for  that 
portion  of  its  road,  and  this  mortgage  was  executed  by  direct  legis* 
latiye  authority  conferred  upon  the  corporation  in  its  charter.  In 
the  mortgage,  the  company,  among  other  things,  covenanted  '^  to 
execute  and  deliver  any  farther  reasonable  and  necessary  conveyance 
or  conveyances,  of  the  premises,  or  any  part  thereof,  to  the  said 
party  of  the  second  part,'*  "for  more  fully  carrying  into  eflfecf  the 
trusts  created,  "particularly  for  the  conveyance  of  any  rights,  interest 
or  property  subsequently  to  the  date  hereof,  acquired  by  said  parties 
of  the  first  part,  and  comprehended,  or  intended  so  to  be,  in  the 
description  and  terms  of  this  instrument" 

Now,  it  appears  that  the  plaintiff  and  wife,  in  June,  1866,  sold 
and  conveyed  to  the  Milwaukee  and  Horicon  Railroad  Company  the 
premises  mentioned  in  the  pleadings,  and  upon  which  a  vendor's 
lien  for  the  purchase-money  is  now  sought  to  be  enforced.  It  is 
difficult  to  see  upon  what  principle  the  action  can  be  maintained. 

It  is  apparent  that  the  Lowry  mortgage  purported  to  include  the 
right  of  way  across  the  plaintiff's  land,  which  was  the  subject- 
matter  of  the  conveyance  from  him  to  the  company.  It  is  true,  the 
title  to  those  premises  was  not  in  the  company  when  the  mortgage 
was  executed;  but  it  is  perfectly  clear  that  it  was  the  intention  of 
the  parties  that  the  mortgage  should  become  a  lien  upon  any  right 
or  interest  in  real  estate  subsequently  acquired  for  right  of  way,  or 
necessary  for  the  use  of  the  road  It  is  insisted  in  the  brief  of  the 
counsel  for  the  plaintiff,  that  the  instrument  did  not  purport  to 
mortgage  future-acquired  realty ;  but  a  bare  reference  to  the  clauses 
which  have  been  cited  will  show  that  this  view  is  inadmissible.  It 
obviously  purports  to  convey  as  well  the  real  and  personal  property 
belonging  to  the  company  at  the  time  of  the  execution  of  the  mort* 
gage,  and  therein  described,  as  all  real  and  personal  property  sub- 
sequently acquired  for  the  use  of  the  road.  The  language  employed 
is  not  fairly  susceptible  of  any  other  construction ;  and,  this  being 
00,  it  is  very  manifest  that,  when  the  company  subsequently  acquired 
an  interest  in  these  premises,  from  that  moment  the  mortgage  he- 
came  a  lien  and  charge  upon  them.  Farmers'  Loan  and  Trust 
Company  v.  Fisher  et  al,  17  Wis.  114,  and  cases  cited  in  the  opin 
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ion ;  also  see  MiUer  r.  R.  AW.  R.  R.  Oo.,  36  Vt.  452.  And  there  is 
a  still  stronger  reason  for  holding  in  this  case  that  any  after-acquired 
interest  in  real  estate  for  the  use  of  the  track  would  inure  to  the 
benefit  of  the  mortgagee^  and  become  rested  in  him»  in  view  of  the 
fact  that  the  mortgage  contains  the  covenant  for  further  assurano 
above  quoted.  Could  it^  with  any  justice^  be  claimed  that  the  Mil 
waukee  and  Horicon  Bailroad  Company,  after  executing  the  mort- 
gage with  this  covenant,  might  assert  its  title  to  the  premises  in 
question?  It  seems  to  us  not,  but  that  the  company  would  be 
clearly  estopped  from  saying  that  the  mortgage  did  not  become  a 
lien  upon  them.  But  this  is  not  the  only  difficulty  in  the  way  of 
the  plaintiff  in  enforcing  a  vendor's  lien  upon  the  premises.  The 
Lowry  mortgage  has  been  foreclosed  in  an  action  to  which  the  Mil- 
waukee and  Horicon  Bailroad  Company  was  made  a  party  defend- 
ant A  foreclosure  sale  was  had  of  all  the  property,  corporate  rights 
and  franchises  embraced  in  the  mortgage.  It  appears  that  Hunt 
and  Sage  purchased  the  property  at  «the  foreclosure  sale,  and  have 
conveyed  it,  without  notice  of  any  equities  of  the  plaintiff  in  the 
premises,  to  the  defendant  company.  Now,  we  suppose  the  par- 
chaser  at  the  foreclosure  sale  obtained  whatever  interest  the  Mil* 
waukee  and  Horicon  Bailroad  Company  had  in  the  premises,  as  well 
as  the  rights  and  interest  of  the  mortgagee  under  the  mortgage, 
whatever  they  were.  Such  was  the  necessary  effect  of  the  fore- 
closure, and  that  it  would  be  a  violation  of  all  principle  to  permit 
the  plaintiff,  after  the  foreclosure  sale,  and  at  this  late  day,  to  enforce 
^  vendor's  lien  for  the  consideration  named  in  the  deed  given  in 
June,  1856,  really  seems  to  us  too  plain  for  argument 

We  think  the  judgment  of  the  circuit  court  must  be  reversed, 
«nd  the  cause  remanded,  with  directions  to  dismiss  the  complaint 

So  ordered. 
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Company,  appellant 

(MWU.6M.) 

Oomman  earrien — UdUe  for  mUtahn  of  agtan^ 

Where,  through  the  negligence  of  the  senrants  of  common  carrien,  goodi 
■hipped  OTer  their  line  are  not  delivered  to  the  consignee  when  called  for 
hy  him,  and  they  are  afterward  destroyed  while  in  the  freight  department  of 
the  cairien,  the  latter  are  liable  for  the  loes 

Appeal  firom  a  judgment  for  the  plaintifll 

The  plaintiff,  shipped  at  Jefferson,  goods  over  the  defendant's 
road,  consigned  to  J.  Weil  &  Brother,  Chicago.  By  a  mistake  of 
the  station  agent  at  Jefferson,  the  goods  were  entered  on  the  way- 
bill as  consigned  to  another  firm,  in  consequence  of  which  they 
were  not  delivered  to  the  consignee  at  Chicago  when  called  for. 
The  goods  were  afterward  burned  in  defendant's  freight-house,  and 
this  action  was  brought  to  recover  their  ralue. 

Eno%  A  Hotly  for  appellant 

W&tfmouth  di  Forter^  for  respondent 

COLB,  J.  It  is  perfectly  certain  that  the  goods  were  lost  in  con- 
sequence of  the  mistake  of  the  agent  at  Jefferson  station,  who 
entered  them  on  the  way-bill  sent  to  Chicago  as  consigned  fo 
«T.  Weil  &  Company,"  instead  of  « J.  Weil  &  Brothers,"  as  they 
were  marked.  The  goods  were  plainly  and  legibly  marked,  so  that 
there  could  be  no  mistake  about  the  consignees ;  and  it  was  the 
obvious  duty  of  the  agent  to  see  that  they  were  properly  enteied 
on  the  way-bill.  This  he  did  not  do,  but,  through  carelessness,  ho 
entered  the  goods  as  though  consigned  to  '^  T.  Weil  &  Company." 
Consequently,  when  the  employees  of  "J.  Weil  &  Brothers"  called 
itr  the  goods  at  the  freight  depot  at  Chicago,  they  were  told  tliat 
there  were  no  such  goods  there  for  them.  And  the  mistake  was 
aot  discovered  until  the  goods  were  burned,  with  the  freight  depot 
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shortly  after.    Now,  the  question  is,  should  not  the  company  be 
held  responsible  for  the  mistake  of  its  station  agent  at  Jefferson, 
in  thus  entering  the  goods  on  the  way-bill  sent  to  Chicago,  so  that 
it  failed  to  point  out  the  true  consignees  ? 

It  seems  to  us  a  very  plain  ground  of  liability,  to  hold  the  com* 
pany  responsible  for  the  negligence  and  mistake  of  the  agent  in 
failing  to  enter  upon  the  way-bill  the  names  of  the  proper  con- 
signees. The  owner  was  not  at  fault,  for  he  had  delivered  the 
goods  to  the  station  agent  at  Jefferson,  marked  in  a  plain  and  intel- 
ligible manner.  And  the  employees  of  the  consignees  called  for 
them  at  the  proper  freight  depot  at  Chicago,  and  were  told  by  the 
freight  agent  that  they  were  not  there.  The  goods  were  entered  on 
the  way-bill  as  consigned  to  other  parties,  and,  as  a  consequence^ 
they  were  not  removed,  but  were  destroyed  by  fire,  with  the  depot  in 
which  they  were,  when  called  for  by  the  consignees.  If  the  freight 
agent  at  Chicago  had  examined  the  marks  upon  the  goods,  or  if  the 
station  agent  at  Jefferson  had  not  been  guilty  of  great  negligence 
in  entering  them  upon  the  way-bill,  the  loss  would  not  hare  hap- 
pened; and  it  seems  to  us  a  very  plain  proposition,  that  the 
company  is  responsible  for  these  mistakes  of  its  agents.  The 
Jefferaanville  S.  S.  Co.  y.  Cotton,  29  Ind.  498. 

It  is  said  by  the  counsel  for  the  carrier,  that  the  eridence  clearly 
shows  that  the  goods  were  safely  transported  to  Chicago,  the  place 
of  consignment,  and  placed  in  the  depot  of  the  company,  and  then 
its  responsibility  terminated,  before  any  loss  or  damage  occurred. 
The  court  below,  howerer,  instructed  the  jury  that  the  liability  of 
the  carrier  continued  until  it  had  giren  the  consignee  notice  of  the 
arrival  of  the  goods.  But  whether  this  was  a  correct  view  of  the 
law  or  not  we  do  not  deem  it  material  to  inquire,  since  the  evidence 
clearly  shows  that  the  loss  occurred  in  consequence  of  the  mistake 
of  the  Jefferson  station  agent  in  entering  the  names  of  the  con- 
signees upon  the  way-bilL  Had  it  not  been  for  this  gross  blunder 
and  mistake,  the  employees  of  J.  Weil  &  Brothers  would  have 
obtained  the  goods  when  they  called  for  them,  before  the  fire 
occurred.  It  was,  then,  m  consequence  of  the  negligent  acts  of  the 
agents  of  the  company,  whose  duty  it  was  to  enter  the  goods 
properly  in  the  way-bill,  that  they  were  destroyed ;  and  the  com- 
])any,  upon  every  principle,  ought  to  make  good  the  loss.  Thi^ 
being  so,  the  instructions  of  the  court  become  immaterial. 

Judgment  affirmed. 
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BuBiTHSiHBB  Bbos.,  appellant  v.  Habt. 

(triowa,!*.) 

A,  Jii4gmait  againft  an  Indoner  upon  a  note  held  as  collateral  Mouxity  for  mtck 
iodanefu  IndiTidnal  note,  and  settlement  of  daim  against  Ldoner  upon  woA 
Judgment,  the  Judgment  being  thereupon  aarigned  to  the  inuoner,  will  not  bar 
a  reooreiy  against  him  upon  the  indlTidnal  note. 

Appsal  from  Dayis  district  court 

This  action  was  upon  two  indiyidnal  notes  made  by  defendant 
The  plaintilBi  held,  as  collateral  security  to  these  notes,  a  note  against 
other  parties,  which  was  indorsed  by  defendant  They  had,  proyious 
to  the  trial  of  this  action,  obtained  judgment  against  the  makers  of 
the  collateral  note,  and  against  the  defendant  as  indorser,  and  had 
made  a  settlement  with  defendant  upon  that  judgment,  wherein 
defendant  paid  the  plaintiffs  twenty-five  per  cent  thereof,  and  took 
an  assignment  of  the  judgment  to  himself.  The  yerdict  in  the 
eourt  below  was  in  fayor  of  the  defendant,  and  plaintiffs  appealed 

2>.  P.  IWmer  and  Amaa  Stoeehel,  for  appellants. 

JT.  JSr.  Jones  and  ff.  H.  Trimih^  for  appellee. 

Wbioht,  J.    The  court  instructed  the  jury  that  the  judgment 
against  the  defendant  as  indorser  of  the  collateral  note,  was  a  bar 
to  a  suit  on  the  notes  thus  secured,  to  the  extent  of  such  collateral. 
Vol.  I.— 27 
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and  that  if,  therefore,  the  judgment  on  such  collateral  was  equal  to 
or  exceeded  the  amount  of  the  notes  now  in  suit,  such  cuQateral 
judgment  would  be  a  complete  bar  to  .the  action. 

This  could  hardly  be  the  law  under  any  state  of  facts,  and  Is 
certainly  not,  under  the  circumstances  disclosed  in  this  record.  It 
in  effect  makes  the  .collatei^  ^contract  (or  :the  agr^ment  under 
which  the  coUateial  security  was  taken)  supersede  the  original  or 
principal  one.  It  gives  it  a  dignity  and  magnitude  never  con- 
templated by  the  parties,  and  certainly  not  by  the  law.  It  is,  hence, 
bottomed  upon  a  false  assumption.  A  recovery  upon  a  note  may 
bar  a  recovery  for  that  which  formed  the  consideration  for  the  note. 
But  that  would  not  be  this  case.  The  liability  of  defendant  upon 
the  original  Dote«  is  guite  distinct  from  that  4ipon  his  indorsement 
of  the  instrument  which  was  given  in  pledge  or  security  for  the 
antecedent  or  original  debt  Th6  contracts  are  quite  distinct  If 
this  is  not  so,  then  .a  failure  by  plaintiffs  to  make  proper  demand 
and  give  due  notice  would  not  only  release  the  indorser  upon  that 
which  is  a  mere  inoideiit,  but  also  upion  thie  original  or  piihcipa)* 
dndertakihg,  and  certainly  this  would  not  be  claimed. 

'  In  this  case,  however,  we  need  not  go  thus  far,  for  defendant  fiif^' 
self  settled  the  judgment  upon  the  collateral  note,  and  took  an 
assignment  of  it  And  hence  it  seems  taus,  that  the  tme<inquiry 
is,  whether  this  settlement  had  the  effect  of  paying  or  extinguish- 
ing the  original  note  or  indebtedness.  It  certainly  would  ti'bt, 
unless  it  was  so  agreed  or  understood.  Defendant  was  the  sole 
debtor  as  to  the  notes  now  in  suit  As  to  them  there  is  no  surety.* 
He  was  the  surety  as  to  the  note  transferred.  By  agreement,  the. 
surety  in  the  one  case,  and  the  principalin  the  other,  pays  so' tnuch: 
of  the  collateral  debt,  takes  an  assignment  of  it^  or  the  judgment 
rendered  thereon,  and  at  once  claims  that  the  original  :d0bt  is 
extinguished,  or,  at  least,  all  right  of  action  thereon  is  barred.  If  * 
66,  then  it  would  be  equally  true  if  pl&iniiff  had  surrendered  or 
assigned  the  collateral  judgment,  without  receiving  any  part  of  the 
same,  and  it  would  hence  occur  that,  though*  the  reftl  and  original 
debtor  paid  no  part  of  his  debt,  and  though  he  collected  by  the 
consent  of  his  creditor  the  whole  of  the  collateral  judgmient,  Bt!ich 
creditor  could  not  sue  him  upon  the  original  indebtedness,  what- 
ever hid  other  securities,'  and  however  important  in  view  of  ^^bjOlile- 
stead  "or-  other  ri^ts,  that  hi^  contract  should  di^te  anterior  to  tb> 

time  of  the  indorsement  of  the  collaterals.    It  certainlv  rentjlxv^soia 
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argument  to  show  the  Mlacy  and  injustice  of  such  a  position.  The 
satisfaction  of  the  collateral  debt,  to  the  extent  of  that  which  it 
was  given  to  secure,  might  bar  a  recovery  upon  the  original.  But 
not  Sk  judgment,  merely,  against  the  collateral  debtor,  though  the 
original  debtor  by  reason  of  his  contract  of  indorsement^  should 
be  joined  therein.  These  views  substantially  dispose  of  the  case. 
And  yet,  turning  to  what  is  suggested  in  argument  rather  than  the 
record,  a  single  other  word  seems  necessary.  What  efTect  a  settle- 
ment by  plaintiff  with  the  makers  of  the  liote,  which  he  held  as 
<H>llateral,  without  defendant's  consent^  might  have  upon  defend?.. 
«nf  s  rights,  we  need  not  ii^quire,  as  from  the  whole  record  it  is 
indisputable  that  he  (defendant)  settled  with  plaintiff,  and  he  can- 
not^ therefore,  complain  that  he  was  prejudiced  thereby.  Whether 
this  settlement  included  the  notes  now  in  suit,  was  a  question  of 
tact  fSurly  submitted  to  the  ]ury,  under  apparently  correct  instruo- 
tions,  and  yet  we  cannot  say  that  the  jury  xnay.  have  found  for 
defendant  upon  this  issue,  and  that  therefore  the  error  in  the 
instructions  first  noticed,  contained  no  prejudice.  The  doctrine  to 
which  counsel  •  refer,  to  wit»  that  if  a  judgment  is  right  rpon  the 
face  of  the  whole  record,  this  court  wiU  not  reverse  for  an.abstjnot) 
cause,  has  no  application;  for  the  testimony  not  all  being  here,  we 
cannot  say  that  the  judgment-is  right  We  do  not  need  to  indulge 
in  presumptions  to  find  error.  The  instruction  as  to  the  effect  of 
the  prior  judgment  concluded  the  wh(de  <»se.  It  was  plain,  clear, 
unambiguous.  Under  the  facts  which  the  testimony  tended  to 
establish,  the  jury  had  no  alternative. 

To  have  found  otherwise  would  have  been  most  manifestlj. 
erroneoua  The  instruction  was  necessarily  calculated  to  lead  to  a 
wrong  result^  did,  it  is  fiurly  apparent,  so  lead,  and  the  judgment 
must  therefore  be 
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MoTB  T.  Ohioaoo  akd  Nobthwbstbrk  Bailroad  Oo^  appellant 

(trioivm,!!.) 

The  liability  of  a  railroad  company  as  a  carrier  for  the  baggage  of  a  passenger 
terminates  upon  the  expiration  of  sach  reasonable  time,  after  arriving  at  the 
place  of  destination,  as  will  enable  the  passenger  to  receiTe  and  take  chaige 
of  his  baggage. 

When  the  baggage  is  nndaimed  within  the  proper  time,  it  is  the  duty  of  the 
carrier  to  store  it  in  a  proper  and  secure  place  until  called  for,  and  when  so 
stored  the  carrier  becomes  liable  therefor  as  a  warehouseman,  and  his  liaUli^ 
•8  carrier  ceases. 

In  case  of  loss  for  which  the  carrier  is  found  to  be  liable,  interest  Is  leooveraUa 
upon  the  yalue  of  the  property  from  the  day  of  its  loss. 

Appbal  flrom  Marshall  district  court 

This  action  was  to  recorer  for  loss  of  baggage.  The  fiusta  appear 
in  the  opinion.  Verdict  and  judgment  below  in  favor  of  plaintiff 
from  which  defendant  appeals. 

Hend0ra<m  A  Binford,  for  appellant 

Boardman  A  Brawn,  for  appellee. 

BiBOKy  J.  L  The  plaintiff  was  a  passenger  upon  the  train  of  defend* 
anty  going  fh>m  Marshall  to  Le  Orand,  a  small  Tillage  and  unim- 
portant station  upon  defendant's  railway.  He  had  with  him  a  trunk 
oontaining  wearing  apparel,  which  was  ^^  checked,''  as  was  the  cua* 
tom  upon  the  railway,  to  be  delivered  at  Le  Grand,  the  plaoe  of  his 
destination.  Before  the  train  reached  the  station-house  at  Le 
Grand,  plaintiff  left  the  car,  being  enabled  so  to  do  on  account  of 
the  slow  rate  at  which  the  train  was  running,  and  his  tnmk  was 
taken  to  the  station-house  and  left  by  the  baggage-master  of  the 
train  upon  the  platform,  where  it  remained  several  hours;  not 
being  called  for,  it  was  removed  by  the  agent  of  defendant  in 
charge  of  the  station-house,  into  a  room,  the  only  plaoe  for  storing 
such  baggage,  connected  with  the  station. 

It  appears  that  this  building  was  temporary  in  its  conBtniotion» 
and  was  not  ii^  feet  a  secure  plaoe  for  keeping  suoh  property.    The 
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door  was  left  unlocked,  or  was  secured  in  such  a  manner  that  it  was 
no  hinderanoe  to  any  one  wishing  to  enter  the  bmlding.  It  could 
be  readily  opened  by  any  one.  At  night  the  building  was  left  with- 
out  a  guard  or  watch,  and  no  one  occupied  it.  During  the  night- 
time the  trunk  of  the  plaintiff  was  broken  open,  and  wearing  apparel 
to  the  value  of  t71.15  was  stolen  therefirom.  The  plaintiff  did  not 
ctdl  for  his  trunk  until  the  second  morning  after  it  had  been  left  at 
the  station. 

n.  The  question  here  presented  is,  as  to  the  nature  and  extent 
of  the  liability  of  railway  corporations  for  the  baggage  of  a  trayeler, 
at  and  after  the  completion  of  the  journey  upon  which  it  contracts 
to  transport  him.  The  liability  of  such  a  carrier  terminates,  as  such, 
upon  the  expiration  of  such  reasonable  time  after  arriving  at  the 
place  of  destination  as  will  enable  the  traveler  to  receive  and  take 
charge  of  his  baggage. 

In  determining  what  will  be  reasonable  time,  the  customs  of  the 
iwlway  and  of  the  station,  the  manner  of  transporting  baggage  ther&> 
'from,  in  short,  the  peculiar  circumstances  surrounding  each  case, 
must  be  considered,  and  the  jury  were  so  instructed  in  a  separate 
instruction. 

in.  But  care  and  liability  of  the  company  did  not  terminate  upon 
Arrival  at  the  place  of  destination  and  holding  there,  for  reasonable 
time,  the  baggage  of  the  traveler  for  delivery.  If  the  baggage  is  not 
•called  for,  tiie  carrier  cannot  abandon  it  It  must  be  stored  and 
kept  with  proper  care  until  claimed.  This  rule  is  not  only  the 
lesult  of  sound  reason,  but  required  by  the  customs  and  habits  of 
public  carriers  and  of  travelers  who  are  transported  by  them.  It  is 
not  always  practicable  or  convenient  for  the  traveler  to  call  within 
the  required  time  for  his  baggage,  and,  frequentiy,  he  may,  for  con- 
venience,  permit  his  baggage  to  be  carried  in  advance  to  the  place 
^f  destination.  This  may  result  from  his  stopping  over  on  the  way, 
A  practice  that  is  permitted  by  the  customs  of  railways.  The  system 
-of  ^checking''  baggage,  by  which  it  is  taken  from  under  the  per- 
.aonal  control  and  oversight  of  the  traveler,  and  held  until  UterBhmt 
4>f  the  ^check,^  secures  the  carrier  firom  loss,  by  delivering  it  to  an 
improper  person,  and  renders  its  identification  certain.  This  system 
renders  the  transfer  of  baggage  from  one  carrier  to  another  obliga- 
tory, and  makes  necessary  proper  and  secure  places  for  storing 
•and  keeping  it  until  transferred.  Such  places  fbr  storage  the  law 
rtqnives  fheae  oarrien  to  provide. 
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When  baggage  is  unclaimed  within  the  proper  time,  it  is  the 
duty  of  the  carrier  to  store  it  in  such  proper  and  secure  place,  until 
called  for  or  otherwise  disposed  of,  as  required  hy  law.  Soth  v.  B. 
&  S.  L.  R.  R.  Co.  34  N.  Y.  348 ;  PoweU  v.  Meyersy  26  Wend.  691 ; 
Oumit  7.  Hmahawy  36  Vt  606 ;  Angell  on  Carriers,  §§  114,  32a 
When  the  baggage  is  thus  stored,  the  carrier  becomes  liable  therefor 
as  a  warehouseman,  mere  bailee  in  deposit,  and  his  liability  as  a 
carrier  ceases.  See  authorities  above  cited,  also  Frafices  v.  Dubuqus 
and  Pacific  Railro<id  Company. 

The  obligation  of  a  warehouseman  is  to  take  common  and  reason- 
able care  of  the  property  intrusted  to  his  charge,  and  exercise 
toward  it  such  diligence  as  men  usually  exert  in  respect  to  their 
own  concerns.  Story  on  Bailments,  §§  444, 11  He  is  not  liable 
for  thefb ;  unless  it  is  the  result  of  want  of  proper  care. 

lY.  The  act  of  plaintiff,  in  permitting  his  trunk  to  remain  in 
charge  of  defendant's  agent  so  long  without  calling  for  it,  was  not 
such  negligence  on  his  part  as  will  relieve  defendant  of  responsi- 
bility for  its  loss.  He  did  properly  rely  upon  the  obligation  of 
defendant  to  take  ordinary  care  of  it  until  called  for,  and  if  the  care 
and  diligence  required  by  law  was  not  extended  toward  it,  defendant 
is  liable  therefor.  In  the  light  of  these  doctrines,  the  jury  were 
correctly  instructed,  and  the  court  properly  refused  the  instructions 
asked  by  defendant 

V.  The  court  directed  the  jury  that,  in  case  they  found  for 
plaintiff,  he  was  entitled  to  recover  the  value  of  the  property,  and 
interest  thereon  from  the  day  of  loss,  at  the  rate  of  six  per  centum 
per  annum.  There  was  no  dispute  nor  conflict  of  evidence  as  to 
the  value  of  the  property,  which  was  $71.15.  The  verdict  is  for 
$84.12.  The  jury,  therefore,  in  obedience  to  the  instructions, 
allowed  interest  upon  the  same,  which  was  found  to  be  the  true 
value  of  the  property. 

It  was  formerly  a  general  rule,  that  interest  could  not  be  recovered 
on  unliquidated  damages.  But  this  rule  has  been  much  modified 
by  modem  decisions.  See  Sedgwick  on  the  Measure  of  Damages, 
377  et  seq,y  and  authorities  cited ;  3  Parsons  on  Contracts,  106  ei  seq. 
And  it  appears  to  us  that,  under  the  rule  as  now  undereftood,  and  the 
provisions  of  the  statute  (Revision,  section  1787),  interest  is  recote*- 
•bleiii  this  case  iat  the  rate  fixed  by  the  instructions.  •  -."'.'   ' 

'•^The  Amount  of  the  valu*  of  the  prdpertylo^t'by  plaintiff  bieofiuiib 
due  from  defendant  upon  the  day-ofthe-^aes,  aiid  H^ft^frOtti  thW^ 
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VilOment  an  indebtednesGL  It  was  an  indebtedness^  too,  originating 
%jf>6ii  a  contract,  the  contract  between  the  bailor  and  bailee,  and 
tbe  action  was  brought  thereon.  We  are  of  the  opinion,  therefore, 
that  interest  is  recoverable  thereon,  and  that  the  instruction  upon 
that  subject  is  correct. 


Affirmed. 


Haitsok  ei  al  v.  Vbbnok  et  aL 

(9f7Iowa,l8w) 

ChntHMhnal  law.    LinUti  <f  kgislatiw  pofww  to  impom  tcuM.    ToPKMon  in  oA 

of  raiHroadB, 

Under  the  constitation  there  is  no  legislative  pK>wer  to  endow  public  or  munici- 

^  pal  corporations  with  the  faculty  of  subscribing  to  the  stock  of  a  railroad 

company,  and  to  levy  a  tax  on  the  inhabitants,  to  pay  therefor.  ' 

.The  main  ground  of  objection  to  acts  authorizing  such  subscriptions  is,  that  th€ 

debts  thereby  created  will  necessitate  an  additional  tax  iipon  the  inhabitanti 

and  property  owners  within  such  corporation. 

The  legislature  may  lawfully  interfere  with  private  property  only  in  the  follow- 

ing  wf^: 

1.  It  may  authorize  it  to  be  forfeited  for  crime,  or  sold  for  its  owner's 
■     •'•       debts,  judidally  established. 

'  d.  'Take  it  for  pubUc  use  under  power  of  eminent  domain,  but  then  onl]f 

on  condition  of  making  just  compensation  in  rnan^ /'hnt  hot  foi 

.  private  use,  even  if  it  does  make  compensation.  ■ .     - 

&  Condemn  it  under  the  police  power  when  it  endangers  public  healthy 

welfare  or  safety, 

'  4.  Take  it  by  virtue  of  thfe  taxing  power. 

Taxation  is  a  legislative  power,  and  taxes  ate  burdens  or  charges  imposed  by 
«  Uie  l^islature  upon  persons  or  proi)erty  to  raise  nion'ey  for  public  purposes,  or 
\   to  accomplish  some  governmental  end.    They  cannot  be  imposed  for  a  private 

.   purpose,     .  '.         ..-"...•  .;.;    •  .  .   I.-..    "..;     •■■..- 

The  foundation  of  the' taxing  power  is  political  neceesity.    The  cirpumstance 

that^taxes  are  contributions  demanded  for  the  use  of  the  govemn^ei^t,  and  udt 

•   f6i^']^riVaUf  uses;  confers  upon  th6  power  to  tax  Its  peculiar  characte^.' 

LegithiStttO  taxation  is  wi^out  Hmlt,  and  ttiniess.  there  isitotkelMit^^fixedby  thj^ 

:  <»wsJ^ti<rii;t^fl^lMbQma3p.rtax!pi»6p^y'toitBiuli;T^^  :1   j.  i      -; - 

As.  a^t.pf  t  the  icj^t^iire  ip^y  ber^n^coist^t^U  iW%yB  ;i^:  0,B^t,.l^eGf^li8<^  !t 


Mtl^iPiy  ^meS^iS^^f^^H^mi^  x^ami^mM^  ^*h6\iiW^  ^^ei^ 
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The  power  of  taxation  and  of  eminent  domain  are,  in  some  reqMcta,  wentlaily 
different,  and  it  does  not  follow  that  a  tax  can  be  levied  for  the  beneflt  of  a 
private  corporation,  though  the  enterprise  be  one  that  wonld  Justi^  the  en^ 
ciae  of  the  right  of  eminent  domain. 

Appsal  firom  Henry  diatriot  ooort 

By  an  act  of  the  legislature  of  Iowa,  passed  March  22, 1868  (Laws 
of  1868,  oIl  48),  townships,  incorporated  towns  and  cities  were  author- 
ized to  aid  in  the  construction  of  railroads,  and  to  levy  taxes  therefor* 
The  act  is  as  follows : 

SBonozr  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Iowa,  That  it  shall  be  lawful  for  any  township,  incorporated  city  or 
town  in  this  state,  through  which  any  railway  has  been,  or  hereafter 
may  be,  located,  or  to  which  it  may  be  contiguous,  to  aid  in  the  con- 
struction thereof,  as  hereinafter  provided. 

Sbc.  2.  Whenever  a  petition  shall  be  presented  to  the  council  or 
trustees  of  any  incorporated  city  or  town,  or  any  township,  signed 
by  one-third  of  the  resident  tax  payers  of  such  township,  city  or  town, 
asking  the  question  of  aiding  in  the  construction  of  any  raQway, 
to  be  submitted  to  the  voters  thereof,  it  shall  be  the  duty  of  the 
trustees,  or  council,  or  boards  of  trustees,  to  immediately  give  notice 
of  a  special  election,  such  notice  to  be  given  in  the  manner  of  notices 
of  general  elections,  which  notices  shall  specify  the  rate  of  tax  to  be 
raised,  at  which  election  the  question  of  ^taxation,''  or  ''no  taxa- 
tion,'' shall  be  submitted ;  and  if  a  majority  of  the  votes  polled  be 
^  for  taxation,"  then,  in  that  case,  the  township  trustees  and  coun- 
cils, or  trustees  of  cities  and  towns,  shall  at  once  determine  the  per 
centum  of  the  same,  and  cause  their  respective  clerks  or  recorders  to 
prepare  and  certify  to  the  clerk  of  the  board  of  supervisors^  as  soon 
as  practicable,  lists  of  the  same,  which  shall  be  an  equal  percentage 
on  the  taxable  property  in  such  township,  dty  or  town;  but  said 
rate  shall  not  exceed  five  per  cent  upon  the  assessed  value  of  the 
property  therein. 

Sbc.  8.  That  so  soon  as  such  tax-lists  are  prepared,  the  tax  herein 
provided  for  shall  be  due  and  collectible  in  the  same  manner  as  the 
county  tax  is  collected;  and  it  shall  be  the  duty  of  the  treasurer 
of  the  county  to  proceed  by  himself  or  deputy  to  collect  the  same, 
and  to  pay  it  into  the  treasury  of  such  county ;  and  the  same  shall 
be  paid  out  by  such  treasurer  upon  the  order  of  the  president  or 
managing  director  of  the  railroad  company,  whose  road  such  tax  is 
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Toted  to  aid;  which  order  shaD  be  accompaiued  bj  estimates  of  the 
engineer  in  charge  of  the  work  on  such  road,  showing  that  an  equal 
amount  has  been  expended  for  the  constniction  of  such  work  within 
tnch  county;  and  it  is  hereby  provided  that  the  tax  so  raised  by 
any  township,  city  or  town,  shall  be  only  expended  to  aid  in  the 
construction  of  such  road  within  such  township,  or  the  one  con* 
iiguous  thereto,  as  near  as  practicable ;  provided,  that  any  tax  payer 
producing  to  the  county  treasurer,  prior  to  the  collection  of  the 
tax,  a  voucher  of  the  proper  officer  of  the  railroad  company,  show- 
ing that  his  tax  has  been  paid  to  the  satisfaction  of  the  company, 
shall,  on  filing  the  same  with  the  county  treasurer,  be  discharged 
from  the  tax. 

Sbo.  4.  All  acts  or  parts  of  acts  conflicting  with  the  provisions 
of  this  act  are  hereby  repealed. 

This  action  was  brought  in  equity  by  resident  proprietors,  owners 
and  tax  payers^  to  enjoin  township  trustees  and  clerk  from  proceed- 
ing under  the  act  An  ex  parte  injunction  was  granted  below,  and 
afterward  dissolved,  whereupon  plaintiffs  appealed 

Th^nm  W.  Woohon,  Withrow  S  Wright,  F.  SempU  and  Leray  0. 
JMmer,  for  plaintiflk 

R.  P.  Lowe,  0.  B.  Corkhitt,  H.  B.  Ambl&r,  John  Porter,  K  W. 
Eastftton  and  Henry  Strong,  for  defendants. 

DUiLOzr,  0.  J.  The  only  question  presented  by  the  record  neces* 
sary  to  be  decided  is,  whether  the  statute  of  March  22, 1868  (Laws 
of  1868,  ch.  48,  p.  54),  authorizing  local  aid  to  railroads,  is  a  consti* 
tntional  enactment. 

With  possibly  one  exception,  no  question  in  the  judicial  history 
of  the  state  has  arisen  which  rivals  the  present  in  importance, 
whether  it  be  considered  with  reference  to  the  grave  principles  of 
constitutional  law  it  involves,  or  the  vast  material  interests,  present 
and  ftiture,  which  it  affects.  It  has  been  argued  on  either  side  with 
oonsnmmate  ability.  The  learned  counsel  engaged  in  the  cauat 
have,  it  is  believed,  omitted  no  consideration  essential  to  an  under- 
standing of  the  question  in  all  its  manifold  relations. 

It  has  been  argued  in  the  light  of  principle,  and  as  a  question 
fittiiig  on  aothority. 

The  adjndged  oases  bearing  upon  both  sides  of  it  hare  beea 
Vol.  Iw— 28 
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examined  with  that  boldness  and  keen  and  Searching  ability  to 
-irh,ich  they  are  eyer  subjected  when  they  block  up  the  pathway  of 
able  counsel. 

\  It  the  conclusion  arrived  at  is  erroneous^  the  fanlt,  let  it  be  con- 
fessod,  is  wholly  burs.  If  any  previous  question  in  this  court  has 
approached  the  present  in  importance,  it  was  the  one  concerning 
the  validit}  of  county  and  city  subscription  to  the  stock  of  railway 
companies,  when  it  was  first  presented  to  our  predecessors,  in  1853, 
in  the  case  of  Dubuque  County  y.  The  Dubuque  and  Pacific  Bail- 
road.  Companyy  4  G.  Greene,  1. 

That  the  majority  of  the  court  there  reached  a  wrong  result 
remains  no  longer  a  matter  of  doubt.  Subsequent  decisions  have 
so  declared,  and  these  decisions  have  the  approval  of  the  profes- 
sional mind  of  the  state.  A  most  unfortunate  mistake  it  was ; 
counties  and  cities  throughout  the  state,  acting  under  the  sanction 
of  that  decision,  incurred  debts  amounting  to  several  millions  of 
dollars,  and,  in  many  cases,  exceeding  their  ability  to  pay.  Disaster 
the  child  of  extravagance  and  debt,  and  dishonor,  the  unbidden 
companion  of  bankruptcy,  ai*e  the  bitter  but  legitimate  conse- 
quences of  that  decision,  ^^  and  .fche  end  is  not  yef  In  every  other 
state  in  which  a  similar  decision  was  made,  similar  consequences 
have  ensued.  In  SJiarpless'  Case,  hereafter  to  be  referred  to,  the 
iltipreme  court  of  Pennsylvania  affirmed  the  validity  of  such  sub- 
scription, and  the  practical  commentary  upon  it  may  be  found  in 
the  history  of  the  Alleghany  county  and  Pittsburg  cases  {Com- 
monweaUh  v.  Alleghany  County,  32  Penn.  St.  218, 1858;  Common- 
wealth V.  Pittsburgh,  34  id.  496),  and  in  the  fact,  that  by  an 
amendment  of  the  constitution,  made  in  1857)  such  legislation  is 
expressly  prohibited. 

We  ate  now,  with  reepect  to  this  question,  where,  in  1853,  our 
predecessors  were  with  respect  to  \hB,t^---ai  Us  threshhold, — called 
upon  to  decide  it  before  rights  have  grown  up  uinder  the  sanction  of 
any  previous  decision.  ; 

:  This  subject  is  alluded  to,  nbtohly  becaude  it:  exhibits  the  petnir 
cious  fruits  which  an  unsound  |)rinciple  of  law,  will,  ever  haar,  but 
because,  as  will .  hereafter  be.  shown,!  the  saonie  .unsoiind-  principU 
underlies  the  statute  how^landsrconsMeration^rc.,  i"  ■  V  v-.i  ;...:, 
irr.Tfcfi.' thought4C^i}o.ti:ln|[  i^qpresseicl,^. how.: dUbxpnt  .'WoiiliL^be: j;he 
situation  of  our  state  to-day  had  the  decision  ifpfll:its^.^Difthiqfff\am 
haed  thQ(:citIier)vay^a^Wir:sUott^r.Jh^6.^^    bmtxyf^j&itifymj^^ 
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ons  of  debt  which  that  decision  bequeathed  ns,  and  in  all  probability 
had  eyery  railroad  we  now  have. 

We  have  allowed  our  experience,  however,  no  further  sway  than 
to  lead  us  to  examine  the  principles  involved  in  the  act  of  1868  with 
unusual  care.  It  is  quite  manifest  from  the  legislative  history  of 
the  measure,  and  from  circumstances  disclosed  in  the  argument, 
that  a  decision  in  favor  of  the  law  would  be  highly  satisfactory  to- 
many  portions  of  the  state.  Our  decision,  although  intelligent,  dis** 
interested  professional  tnen  must  have  anticipated  the  result,  will 
no  doubt  disappoint  many  persons.  I  could  have  wished  it  other* 
wise ;  and  I  certainly  approached  the  consideration  of  the  question 
(as  doubtless  did  every  member  of  the  court)  with  a  disposition,  as 
was  my  duty,  to  sustain  the  act  (as  gladly  I  would,  notwithstanding 
my  decided  convictions  of  the  general  impolicy  of  such  legislation) 
if  it  could  be  done  without  making  a  dangerous  breach  in  those 
barriers  which  the  constitution  has  erected  to  protect  private  prop- 
erty from  legislative  invasion.  Again,  the  question  respecting  the 
validity  of  the  act  of  1868  was  felt  to  be  complicated  with  the 
one  concerning  the  constitutional  power  of  the  legislature  to 
authorize  public  corporations  to  subscribe  for  the  stock  of  railway 
companies,  and  levy  a  tax  to  pay  the  debt  thereby  incurred.  As 
before  stated,  our  predecessors,  in  1853,  by  a  divided  court,  held 
that  the  legislature  had  the  constitutional  power  to  autiiorizo 
municipal  and  public  corporations  to  make  such  subscriptions. 

Subsequently,  in  1862,  the  prior  holding  was  overruled,  and  the 
court,  without  division,  held  that  the  legislature  could,  under  the 
constitution,  confer  no  such  power.  77i«  State,  etc,  v.  Wapello  Co.^ 
13  Iowa,  388. 

This  view,  in  all  the  subsequent  changes  of  judges,  has,  without 
dissent^  been  adhe^d  to;  and  was  re-affirmed  in  the  most  solemn 
manner  by  the  whole  court,  as  recently  as  the  last  term,  in  the  case 
of  McClure  v.  Omn,  26  id.  243. 

If  any  thing,  can  be  said  to  be  settled  in  this  state,  it  is,  tbat^ 
under  the  constitution,:  there  is  no  legislative  power  to  endow  public 
or  ip.unicipal. corporations  with  thje  .faculty  of  subscribing  to  the 
ftock :  of  a  railroad  Qompany,  and  to  levy  a  ta:^  on  the  iniiMrbitants 
to.  pay  therefor.^y  i^yerybody  so  understands  it  I  have  so  und^r- 
ptc^d.  it  ever.sin^l  |iave  been  upon  the  b^nch^  and  have  ni^yer  felt 
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counsel  concerned  in  this  cause  has  asked  the  court  to  overtum  its 
decisions,  and  to  hold  such  subscription  and  tax  to  be  constitutional 

It  being  settied,  then,  that  they  are  unconstitutional,  it  would 
justly  disgrace  this  tribunal  and  the  state,  if  we  should  hold  the 
present  act  to  be  valid,  unless  it  is  in  foci  different  from  the  other 
question,  and  unless  this  asserted  difference  can  be  sustained  and 
Tindicated  by  reasons  which  can  endure  the  keen  scrutiny  to  which 
they  would  ineyitably  be  subjected,  and  which  would  strike  and 
satisfy  the  common  sense  of  intellig^it  men  as  resting  on  a  solid 
foundation. 

The  great  effort  of  counsel,  who  have  argued  for  the  yalidity  of 
the  act  of  1868,  has  been  to  show  that  a  distinction  in  its  ibvor  did 
exist  In  my  opinion  this  effort  has  not  been  successful,  and,  if 
any  distinction  can  be  drawn,  it  is  one  unfityorable  to  the  act  under 
consideration.  For  it  might,  perhaps,  be  admitted  that,  in  view  of 
the  absolute  power  of  the  legislature  over  public  corporations,  it 
might  enlarge  their  powers  and  capacities,  although  this  might  con- 
sequentially affect  the  citizen  by  increasing  his  taxes,  when  it  would 
not  be  true,  and  could  not  be  admitted,  that  the  legislature  could 
act  immediately  and  directiy  on  the  property  owner,  and  compel 
him,  without  compensation,  to  part  with  his  property  by  way  of  % 
forced  gratuity  to  a  private  corporation. 

The  main  ground  of  objection  to  acts  authorizing  or  recognizing 
subscriptions  by  public  corporations  to  the  stock  of  railroad  com- 
panies is,  the  £act  that  the  debts  thereby  created  will  necessitate  an 
additional  tax  upon  the  inhabitants  and  property  owners  within  the 
limits  of  such  corporations.  This  will  be  apparent  from  an  examin- 
ation of  the  ablest  judgment  ever  rendered  in  support  of  the  con- 
stitutionality of  such  subscriptions.  I  refer  to  the  opinions  of  the 
judges  of  the  supreme  court  of  Pennsylvania  in  the  Sharpless 
Case.  As  the  point  is  important,  I  verify  my  statement  respecting 
it  by  quotations  from  these  opinions.  Thus  Black,  Oh.  J.,  who 
delivered  the  leading  opinion,  referring  to  this  subject,  says:  ''The 
only  substantial  wrong  complained  of  in  the  bill  is,  that  a  public 
debt  is  about  to  be  created  for  a  purpose  which  the  plaintiflh  are 
unwilling  to  join  in  promoting ;  and  that  the  debt  may,  and  most 
probably  will,  involve  the  necessity  of  a  tax,  of  which  they  must 
pay  their  share.  Except  for  their  liability  to  this  tax,  they  would 
have  no  standing  in  court  This  (the  liability  to  be  taxed)  is  the 
head  and  fhmt  of  the  offending  against  them.    But  if  it  be  imposed 
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in  pursuance  of  a  law  passed  by  the  supreme  legislatiye  anthorifcy 
of  the  State,  and  not  in  conflict  with  the  constitution,  it  must  be 
borne.  This  brings  ns  to  inquire,  what  is  the  extent  of  the  right  to 
Uny  taxeef 

(Per  Black,  Oh.  J.,  in  Sharpless  y.  Mayor  of  Philadelphiot 
21  Penn.  St  147, 167.) 

He  then  proceeds  to  show  that  the  legislation  in  question,  tu., 
the  statute  authorizing  a  subscription  bj  a  city  to  the  stock  of  a 
railroad  corporation,  did  not,  in  his  opinion,  oontrayene  any  pro* 
yision  of  the  state  constitution  of  Pennsylyaniai 

In  the  same  case,  Woodwabd,  J.,  after  stating  the  question 
inyolyed  to  be  this :  ^'  Had  the  legislature  constitutional  power  to 
authorize  the  city  of  Philadelphia  to  subscribe  for  stock  in  these 
railroad  companies ;  to  borrow  money  to  pay  the  subscription,  and 
to  leyy  taxes  to  pay  the  loans?''  says :  ^  What  we  haye  to  deal  with 
here,  then,  is  the  conetitutionality  of  lawefor  taxation/*  Id.  177, 178. 

The  only  other  opinion  in  the  case  was  a  brief  one  by  Ekox,  J., 
snd  the  only  question  he  discusses  is  that  of  taxation,  and  he  arriyea 
at  the  conclusion  that  '*  There  is  in  the  bill  of  rights  no  limitation 
npon  the  right  of  taxation,''  and  hence  the  act  is  yalid. 

Lbwis  and  Lownis,  JJ.,  dissented  in  toto. 

I  haye  made  these  quotations  and  references,  to  show  that  tae 
main  ground  upon  which  the  constitutionality  of  the  law  was 
assailed  was  in  respect  to  the  tax  it  authorized.  That  court  held  the 
law  to  be  yaUd.    This  court  has  held  just  such  a  law  to  bo  inyalid. 

It  is  absolutely  impossible,  as  I  think,  to  hold  the  act  of  1868  to 
be  yalid,  and  yet  stand  by  the  decision  in  the  Wapello  County  Caee^ 
13  Iowa,  388,  which  was,  that  the  legislature  ^' could  not,  under  any 
circumstances,  pass  an  act  which  will  make  it  lawful  for  a  county 
or  city,  in  its  corporate  capacity,  to  subscribe  stock  in  a  railroad 
company.    Id.  399,  400. 

That,  in  the  WapeUo  County  Case,  the  tax  was  a  leading  objec- 
tion to  such  laws,  see  particularly  those  portions  of  the  opinion  on 
pages  404-406.  I  will  not  consume  time  by  quoting  from  it,  as  it 
may  easily  be  referred  to.  It  is  true  that  other  objections  to  such 
laws  were  stated  and  urged,  such  as  that  these  public  corporations 
were  thereby  made  shareholders  in  the  hazardous  business  of  rail- 
way carriers.  But,  after  all,  it  is  the  tax  which  these  laws  authorize, 
or  necessitate,  which  constitutes  the  main  objection  to  them.  I 
suppose  it  is  perfectly  competent  for  a  public  or  municipal  corpora- 
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iioh  to  accept  a  bequest  or  donation  of  stock  in  a  priyate  corpora* 
tion,  and  the  mere  &ct  that  the  corporation  issuing  the  stock  is 
<?tigiiged  in  a  perilous  business,  does  not  disable  a  city  or  county 
from  becoming  a  stockholder  therein  by  will  or  gift,  or  in  any  legiti- 
mate manner.  It  seems  to  me  scarcely  necessiary  to  spend  more 
time  in  showing  that  it  is  mainly  the  tax  features  in  these  laws  that 
tilake' them  objectionable. 

""  I  repeat  that  I  see  no  way  to  stand  by  this  pf  idr  decisions  of  this 
court,  and  yet  uphold  thje  act  of  March,  1868. 

This  branch  of  the  case  is  so  fully  and  satisfactorily  discussed  by 
niy  brother  Wright  in  his  opinion/that  I  forbear  any  further  remark 
up6n  it,  and  proceed  to  a  discussion  of  the  constitutionality  of  the 
act  of  1868 — set  out  in  full  in  the  statement-— upon  the  merits  of 
the  question,  and  without  reference  to  the  decisiotus  of  this  court 
•respecting  subsmptions  to  the  stock  of  railway  companies. 

It  lies  at  the  foundation  of  this  question  to  ascertain  what  the 
uct  of  1868, — ^which,  I  may  remark  in  passing,  became  a  law  without 
the  express  approval  of  the  able  and  distinguished  gentleman  who 
<>ccupies  the  executire  chair  of  the  state,— authorizes  to  be  dona 
This  accomplished^  we  are  then  prepared  to  bring  its  provisions  to 
the  test  of  the  constitution.  '  The  substance  of  the  act  of  1868  is,  that» 
if  ift  inajority  of  the  voters  of  any  township,  city  or  town,  shall,  at 
iiny  special  election,  vote  in  favor  of  aiding  in  the  construction  of 
any  railroad  located  as  therein  specified,  a  tax  shall  be  levied,  coU 
Hectible  in  the  same  manner  as  county  taxes,  not  to  exceed  five  per 
•c^nt  upon  the  assessed  value  of  the  property  in  the  township,  city 
•6r  toirn.  This  tax,  when  collected,  forms  no  part  of  the  public 
revenue,  but  it  is  to  be  paid  over  to  the  proper  railroad' company  as 
provided  in  the  act  Tliat  the  tax  belongs  ^wholly  to  the  luilroad 
company  is  obvious  from  the  provision  in  the  act  which  allows  the 
tax  payer  to  pay  the  amount  directly  to  the  railroad  company, 
whose  receipt  will  discharge  him  from  the  tax. 

In  passing,  I  point  out,  but  do  not  dwell  upon,  the  fact  that  any 
irailroady  without  being  required  to  furnish  any  guarantees  of  its 
ability  to  perform  its  undertaking,  may  be  thus  aided ;  that  the  non« 
€&x  payer  as  well  as  the  tax  payer  may  vote;  tliat  the  electiotis  ara 
to  be  special,  which  experience  shows  are  usually  not  fully  attended^ 
that  there  is  no  limit  in  the  terms  of  the  act  respecting  the  liinuber 
•of  hiilway  companies  which  any  one  township,  city  or  town  ma; 
successiyely  aid,  to  the  extent*  in  &vor  of  each  of  o'n^t#entieth  ot 
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mil  the  property  therein — ^these  are  matters  showing,  indeed,  bow 
loosely  the  act  is  framed,  and  how  mnch  it  could  be  abused,  but  dq 
not,  perhaps,  very  closely  touch  the  question  of  legislatire  power  to 
pass  it. 

The  essential  element  is,  that  it  is  a  tax  which  is  authorized,  and 
that  the  proceeds  of  this  tax  belong  to  the  railroad  company  as  its  oton^ 
without  making  any  direct  return  therefor  to  the  tax  payer.  So 
that  the  question  is,  has  the  legislature  the  constitutional  power  to 
tax,,  or  authorize  to  be  taxed,  the  people  or  property,  of  a  township, 
€ity:or  town,  and  give  the  amount  thus  raised  to  any  railway  com-. 
pany>  a^d  to  every  railroad  company  which  will  expend  it  inihe 
4isUict  In  which  it  was  laid,  or  in  a  contiguous  district^  in  ^he 
construction  of  a  nalroad.  1  Ba,j  give  the  money  to  the  railroad 
company,  for  it  belongs  to  it,  and  neither  the  tax  payery  nor  the  town-^ 
ahip  {which  is  in-  fact  not  an  incorporated  body),  town  or  city^^geta 
any.  compensation  therefor,  and  has  no  interest,  in- the  road  orita^ 
stock  by  reason  of  such  payment. 

Sq  that,  I  repeat,  the  question  is,  has  the  legislature,  t^e  constitu- 
tional right,  by  virtue  of  theWing  power,  to  raise  xnpney  fh>m  the. 
citizen  in. this  manner,,  and  hand  the  money,  thus  rai^,  over  tas  a. 
gratuity,  or  bounty^  or  gift,  to  a  private  corporatioi;i  organized  .for 
pecuniary  profit,  the  tax  payer  haying  no  interest  in  tl^e,  corporation 
or  its  stock  by  reason  of  such  payment  ? 

.  Is  the  power  of  the  legislature  so  transcendent,  and  is  its  arm  so 
strong,  that  it  may  put  it  forth  and  grasp  every  man's  property,  and; 
declare  that  it  will  ^equestmte  five  per  cent  thereof,  or  one  hundred 
per  cent  thereof,  and. donate  it  to  any  railway  corporation  that  will. 
locate  its  road  in  the  district  in  which  the  property  is  situate  ? 

.This  is  the  momentous  question  with  whicb  we  have  to  deal, 
involving  no  less  than  the  tenure  by  which  every  man  holds  hia. 
property.   , 

While  it  is  understood  that  there  is  a  similar  statute  in  some  of 
the  other  states,  no  decision  of  the  question  in  the  form  here  pre- 
sented, has  been  called  to  our  attention. 

,  Intelligently  to  answer  this  question,  it  is  necessary  to  see  with 
wh&t  guarantees  the  constitution  has  invested  private  property  ^^ 
t^  ascertain  the  limitations  upon  the  authority jof  the  legislature  ia. 
this  respect — and  to  consider  the  nature  and  extent  of  the  taxing 
power,  since  it  is  under  this  power  that  this  extraordinary  legislation 
^.sought  to  be  upheld. 
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As  a  jndge,  I  lay  olaim  to  no  right  to  annul  an  act  of  the  legida- 
tare,  because  I  deem  it  unwise  or  impolitic^  or  because  it  does  not 
square  with  my  notion  of  natural  equity  and  justice.  I  claim  and 
shall  show  that  the  present  act  violates  express  provisions  of  the 
eonstitution* 

Many  unwise  laws,  and  many  laws  unjust  in  their  operation,  ave^ 
nevertheless,  no  infractions  of  the  constitution.  The  wisdom  of  the 
legislature  does  not  measure  the  power  of  the  legislature.  Natural 
equity,  as  Oicero  happily  observes,  is  *^  the  reason  of  Ood,**  made 
so  plain,  let  me  add^  that  sooner  or  later  all  can  understand  it 
Justice  has  her  imperial  seat  in  the  bosom  of  every  man  —  on  these, 
and  not  on  specific  constitutional  provisions,  must  reliance  be  had 
in  many  cases  of  indefensible  legislation  —  the  remedy  being  to 
secure  a  repeal  of  the  law  and  not  its  judicial  annulment 

But  when  a  law  is  a  plain  and  clear  violation  of  a  constitutional 
provision,  it  is  the  duty  of  a  judge  so  to  declare,  be  the  consequences 
what  they  may. 

Of  what  value,  indeed,  would  be  tne  boasted  American  idea  of 
securing  private  rights,  and  the  rights  of  the  minority  (for  it  is 
usually  the  minority,  and  not  the  majority,  that  needs  protection) 
by  constitutional  limitations  on  the  power  of  the  legislature,  i,  e.y 
on  the  power  of  the  majority,  if  no  tribunal  existed  to  decide  when 
the  legislature  disregarded  these  limitations,  or  if  the  tribunal 
charged  with  this  most  delicate  yet  most  important  duty  fiiiled 
fearlessly  to  perform  it 

I  proceed  to  show  wherein  the  act  of  1868  violates  the  positive  and 
express  provisions  of  the  constitution  of  the  state. 

I  first  turn  to  the  constitution  of  the  state,  to  ascertain  what 
property  rights  are  thereby  secured  to  the  citizen  beyond  the  reach 
of  legislative  power. 

By  section  one  (1)  of  the  bill  of  rights  it  is  declared,  that :  ^AIl 
men  have  certain  inalienable  rights,  among  which  are  those  of  en- 
joying and  defending  life  and  liberty,  acquiring,  possessing  and 
protecting  property,**  etc. 

Section  nine  (9)  of  the  biU  of  rights,  borrowing  the  substance  of 
a  leading  provision  of  magfM  eharta,  declares,  that :  **  No  person 
shall  be  deprived  of  life,  liberty  or  property,  without  due  process  of 
law.** 

Section  eighteen  (18)  of  the  bill  of  rights,  relating  to  the  right 
of  eminent  domain,  declares,  that :  ^  Private  property  shall  not  be 
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taken  for  public  nse  withont  jnst  oompensation  being  first  made,  or 
aecnred  to  be  made,  to  the  owner  thereof,  as  soon  as  the  damages 
shall  be  assessed  by  a  jury,  who  shall  not  take  into  consideration 
any  advantages  that  may  result  to  said  owner  on  account  of  the 
improvement  for  which  it  is  taken." 

The  last  section  (25)  of  the  bill  of  rights  is,  that  this :  **  ennmer- 
»aon  of  rights  shall  not  be  construed  to  impair  or  deny  others 
retained  by  the  people.'^ 

It  will  thus  be  seen  that  the  right  of  the  citizen  to  his  property  is 
secured  by  guarantees,  as  many  and  as  high  as  his  right  to  his  liberty 
or  his  life. 

The  constitution  recognizes  and  establishes  the  inviolability  of 
private  property,  and  wisely  so,  since  few  interests  take  a  deeper 
hold  on  man  than  those  which  relate  to  property.  Much  of  the 
general  prosperity,  and  much  of  the  unexampled  activity,  energy 
and  enterprise,  which  distinguish  the  present  era»  is  due  to  the  all- 
prevailing  conviction  that  private  property  is  secure. 

In  what  way  may  the  legislature  lawfully  interfere  with  private 
property  ?    In  the  light  of  adjudications,  I  answer,  in  the  following: 

1.  It  may  authorize  it  to  be  forfeited  for  crime,  or  sold  for  the 
cwner's  debts  judicially  established,  or  in  pursuance  of  judicial 
proceedings. 

2  It  may  take  it  tor  public  use,  under  the  power  of  eminent  domain, 
hut  only  on  condition  of  making  just  compensation  in  money. 

For  any  private  use  the  legislature  cannot  touch  the  property  of 
the  citizen  even  if  it  does  make  compensation.  This  doctrine  is 
established,  and  the  authorities  which  declare  and  sustain  it  will  be 
found  referred  to  in  the  recent  case  of  Banhhead  v.  Brwon^  25 
Iowa,  540. 

3.  It  may,  under  peculiar  circumstances,  condemn  it  under  the 
police  power,  when  the  property,  or  its  use,  or  situation,  is  such  as 
to  endanger  the  public  health,  welfare  or  safety.  8alu$  pqpuli 
euprema  lex* 

4.  It  may  be  taken  by  virtue  of  the  taxing  power. 

Except  in  these  modes,  and  for  these  purposes,  private  property 
IS  inviolable  —is  beyond  the  reach  of  the  legislature. 

As  the  statute  under  consideration  requires  the  property  of  the 
citizen  by  virtue  of  the  taxing  power,  and  that  alone,  the  other 
iDOiles  in  which  the  legislature  may  interfere  with  private  property 
do  not  npw  concern  us. 

Vol.  L— 29 
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The  nature  and  extent  of  the  taxing  power  mnet  now  be  con- 
sidered. 

Since,  as  above  shown,  ^' every  man  holds  his  property  sabje(jt  to 
the  taxing  power"  of  the  state  (per  Woodwakd,  J.,  in  Philadelphia 
T.  Tryon,  35  Penn.  St  401,  404),  no  question  can  be  of  greater 
moment  to  the  property  owner  than  the  one :  what  is  taxation,  and 
for  what  purposes  niay.property  he  lawfully  taxed?  This  subject  is 
one  which  I  have  examined  with  all  the  care  within  my  power.  In 
none  of  the  many  discussions  in  the  courts  to  which  the  railway 
subscription  question  gave  rise,  was  this  subject  examined  with  that 
power  and  fulness  which  it  doubtless  would  have  occasioned  had 
the  sole  question  been,  what  may  the  legislature  do  under  the  power 
to  tax?  It  would  require  too  much  space  to  review  the  many 
decisions  on  this  subject,  and  to  show  the  truth  of  this  remark. 

Prior  to  the  SharpUss  Case,  before  referred  to,  the  following  cases 
had  been  decided  holding  the  validity  of  municipal  subscriptions  to 
the  stock  of  railways.  Ooodin  v.  Crumpy  8  Leigh  (Va.),  120,  1837 ; 
Bridgeport  v.  R.  R.  Co.,  15  Conn.  475,  1843 ;  Niehol  v.  Ifashville, 
8  Humph.  (Tenn.)  252, 1848 ;  Talbot  v.  Dent,  9  B.  Hon.  (Ey.)  526, 
1849. 

In  some  of  these,  the  nature  of  the  taxing  power  is  not  alluded  to^ 
and  in  the  others  it  is  not  discussed  with  any  considerable  care. 

I  admit  that,  in  the  Sharpless  Case,  21  Penn.  St.  147,  the  court 
examined  this  subject  at  length,  but,  as  not  less  than  fourteen 
millions  of  stock  had  then  (1853)  been  taken,  and  bonds  issued  on 
the  faith  of  the  legislation  of  1848,  the  court  were  almost  forced  to 
sustain  the  authority,  which  was  done,  however,  by  a  bare  majority 
of  the  judges.  Commonwealth  v.  McWilliams,  11  Penn.  St  61,  72. 
There  was  also  less  difSculty  in  sustaining  this  legislation,  because 
the  supreme  court  of  that  state,  under  the  influence  of  Chief  Justice 
Gibbon,  had  before  enunciated  extreme  notions  as  to  the  extent  of 
the  legislative  power — notions,  some  of  which  are  not  law  elsewhere, 
and  which  practically  invest  the  legislature  with  despotic  power. 
In  illustration  of  what  I  mean,  I  refer  to  the  following  cases:  Eahin 
V.  Rauh,  12  Serg.  &  B.  344 ;  Harvey  v.  Thomas,  10  Watts,  63 ;  Pocqp- 
son  Road,  16  Penn.  St  15 ;  Kirby  v.  Shaw,  19  id.  258. 

The  period  intervening  between  1853  and  1857,  was  cne  yt 
apparent  general  prosperity,  and  characterized  by  great  activity  in 
railroad  enterprises ;  and  other  courts,  in  which  the  question  of  the 
power  of  public  corporations  to  subscribe  to  the  stoclc  of  railway 
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companies  snbseqnently  arose,  took  shelter  under  the  SharpUt  \  Case, 
and  those  that  preceded  it 

But,  as  I  have  before  said,  it  may  be  admitted  that  those  decis* 
ions  can  be  sustained  without  the  admission  necessarily  inyolving 
a  concession  that  the  act  under  consideration  is  within  the  constitu- 
tional power  of  the  legislature. 

I  now  proceed  to  examine  the  nature  and  extent  of  the  legislatire 
power  to  tax.  I  think  I  shall  be  able  to  convince  the  impartial 
judgment  of  any  lawyer  or  intelligent  man,  that  the  act  of  1868  is 
not  a  yalid  or  legitimate  exercise  of  the  taxing  power;  that  though 
the  money  demanded  of  the  citizen  is  called  a  tax,  it  is  not  such ; 
but  is,  in  fact,  a  coerciye  contribution  in  fayor  of  private  railway 
corporations,  and  yiolatiye,  not  only  of  the  general  spirit  of  the 
constitution  as  to  the  sacredness  of  private  property,  but  of  that 
specific  provision  which  declares  that  no  man  shall  be  deprived  of 
his  property  without  due  process  of  law  (Bill  of  Rights,  §9), — a  pro- 
vision which  is  adequate  to  protect  the  owner  from  being  despoiled 
of  his  property  by  an  unauthorized  tax  law  or  illegal  tax.  See 
Cooley  on  Oonst  Lim.  p.  487 ;  also  pp.  479,  521,  and  cases  cited. 

In  examining  the  legislative  power  to  tax,  I  may  not  extend  this 
opinion  by  taking  the  time  to  trace,  at  any  length,  the  history  of 
taxation,  although  it  is  a  topic  full  of  interest,  and  one  which  sheds 
no  little  light  upon  the  subject  in  hand.  It  must  suffice  to  state, 
that  regular  and  systematic  taxation,  by  means  of  law,  is  of  modem 
origin.  In  feudal  times,  the  sovereign  was  maintained  by  the 
revenues  of  his  domain,  and  supported  in  war  by  his  milita]7  vas- 
sals. When  feudalism  decayed^  and  the  wants  of  government 
increased,  other  sources  of  revenue  became  necessary.  Before  the 
modem  system  of  regular  fmd  equal  taxation  was  settled,  resort  was 
had  to  forced  loans,  to  confiscations,  the  sale  of  monopolies,  etc 
These  arbitrary  proceedings  led,  in  England,  to  a  long  and  memo- 
rable struggle,  in  the  course  of  which  Charles  I  lost  his  crown  and 
his  life,  and  James  II  was  driven  from  the  realm,  and  which 
resulted  in  the  solemn  establishment  of  the  jmnciple  now  firmly 
imbedded  in  the  English  constitution,  that  there  can  be  no  lawful 
taxation,  without  the  consent  of  the  people,  represented  in  parlia- 
ment. This  principle  has  been  universally  adopted  in  this  country. 
So  that,  while  taxation  is  an  incident,  or  attribute,  of  sovereignty, 
"t  can'  otily  be  exercised  by  the  authority  of  the  legislature.  Our 
sonstitution  (art  3,  g  1)  vests  ^^the  legislative  auihoHty  of  the 
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state  in  the  general  assembly.^  As  taxation  is  a  legislatiye  power 
it  passed  to  the  legislature  by  this  general  grant  of  legislatiye 
authority.    So  far  there  is  no  dispute. 

The  next  step  in  the  inquiry  is,  what  is  the  taxing  power?  I 
answer,  the  power  to  leyy  and  collect  taxes,  and  assessments  in  the 
nature  of  taxes. 

What  are  taxes?  This  is  the  question  which  lies  at  the  heart  of 
the  present  case.  I  answer,  that,  by  the  concurrent  opinion  of  law- 
yers, judges,  lexicographers  and  political  economists,  as  well  as  by  the 
general  and  popular  understanding,  taxes  are  burdens  or  charges 
imposed  ly  the  legislature  upon  persons  or  property ^  to  raise  money 
for  public  purposes,  or  to  accomplish  some  governmental  end.  Some 
of  the  many  authorities  for  this  doctrine  or  definition  are  cited  in  a 
note ;  *  but  I  do  not  stop  in  the  thread  of  my  argument  to  quote 
from  them.  I  add,  that  no  authority,  nor,  as  I  believe,  even  dictum, 
can  be  found,  which  asserts  that  there  can  be  any  legitimate  taxation 
where  the  money  to  be  raised  does  not  go  into  the  public  treasury, 
or  is  not  destined  for  the  use  of  the  government,  or  some  of  the 
public  governmental  divisions  of  the  state.  In  other  words,  a 
public  governmental  use  or  purpose  is  involved  in,  and  is  essentia} 

*  A  tmz  is  a  portion  of  the  property  of  individual!  which  is  taken  from  themhjflkefOfen 
ment,  and  diapoaed  of  by  it    SI  Bncy.  Britt  87. 

Tax.— A  rate  or  sum  of  money  aseeised  on  the  person  or  property  of  a  dtlxen,  by  govern 
Bent,  for  the  nse  of  the  nation  or  state.    Webst  Diet 

Tazee  are  contributions  paid  b j  the  inhabitants  of  a  ooontiy  for  the  nse  of  the  fovemmenl 
New  Am.  Bncy.,  vol.  IS,  p.  (KIT. 

A  tax  is  generally  nnderstood  to  mean  the  imposition  of  a  dnty  or  Impost  for  the  support  of 
government    Pray  v.  Iforth,  Xlft.,  81  Penn.  St  60. 

Taxes  are  burdens  or  charges  imposed  by  the  legislatore  upon  persons  or  pniperty,  to  nUae 
money  for  publie  purpo9$8,    Ciooley  on  Const  Lim.  479. 

Agidn,  Judge  CXwley  remarks  (Id.  487) :  "  TaxaHm  having  for  its  only  legitimate  object  the 
raising  of  money  totpuNIc  purpotea  and  thspropernMde  qf  government,  the  exaction  of  money 
from  the  citiaen  for  other  purposes  is  not  a  proper  exercise  of  the  power,  snd  must,  therefore, 
be  unauthorised.**  I  invite  attention  to  the  entire  remarks  of  this  able  and  dlsttngnJshed 
Jurist  in  this  connection. 

A  tax  was  sndently  defined  to  be  a  certain  aid,  subsidy,  or  supply  grantrci  by  the  commoiia 
ef  Great  Britain,  and  oonstltnttng  the  king^s  revenue.  4  Inst  21^988.  As  the  name  Imports, 
firam  its  derivation.  It  means  tribute,  and  belonged  to  the  king^s  treasury.  And  ItkUUt  M# 
eonmum  ndnd  hat  efoerywhere  taken  in  the  vnderetanding^  that  taoDee  are  a  pvMclmpoeUkm 
UtMtbyanUhortJtytjf  the  gavemmerU^  Jtfr  the  purpoeet^  earrylnff  an  the  government  9naJUt 
moMnery  and  operalSkme  ;  that  they  are  impoeed  fbr  a  p¥btla  pufpo^  ^et  OcfuiAOL^J  *9 
JTorth  W>,  V.  8L  John'e  Church,  18  Penn.  St  lOi,  107, 18B0. 

Taxation  is  the  mode  of  raising  money  for  pudOe  purpoeee  or  ueee.  Matter  <i^Maifor  ^  yam 
York,  11  Johns.  77,  and  authorities  dted ;  Btockw.  on  Tax  Titles,  ch.  1,  p.  77  dot  ed.) 

A  tax  is  sn  impost  levied  by  authority  of  government,  upon  its  dtiawns  ar  sabjects,  tor  the 
eupport  qf  the  etate.  It  is  not  founded  upon  contract  or  agreement  1\  perates  in  losiftwi 
Per  OhIsf  Justice  Gbbrt,  Omndm  t.  AUen,  %  Dutch.  808w 
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to,  the  idea  of  a  tax.  **  I  concede,''  says  Black,  Gh.  J.,  in  Sharpleu' 
CaWy  21  Penn.  St  167,  **  that  a  law  authorizing  taxation  for  any 
other  than  public  purposes  is  yoid.''  Again  he  says:  ''A  tax  for  a 
private  purpose  is  unconstitutional,  though  it  pass  through  the 
hands  of  public  oflScers."  This  is  undoubtedly  true.  The  reasons 
why  such  legislation  is  void  will  presently  be  stated. 

A  tax  for  a  private  purpose  is,  to  use  the  strong  yet  apt  expression 
of  Lows,  J.,  in  the  Wapello  County  Casey  13  Iowa,  405,  '^a  solecism 
in  language." 

That  taxation  must  have  reference  to  the  raising  of  money  for 
publicy  as  distinguished  from  private,  uses  and  ends,  appears  from 
the  nature  of  the  power  and  the  manner  in  which  it  is  exercised* 
Other  laws  are  based  upon  convenience;  but  tax  laws  are  based 
upon  an  imperatiye  political  necessity,  for  without  reyenue  there 
can  be  no  regular  goyemment,  and  without  taxes  no  reyenue.  In 
theory  the  tax  payer  receives  a  compensation  for  the  taxes  paid^  in 
the  protection  the  goyemment  affords  him.  This  is  theoretically 
true;  but;,  still,  the  foundation  of  the  taxing  power  is  political 
necessity,  and  taxes  are  in  effect,  as  Mr.  Mill  contends,  sacrifices 
made  for  the  public  good,  '^equality  of  sacrifice"  being  the  rule 
dictated  by  justice.    2  Pol.  Econ.  370,  372. 

It  ^s  the  circumstance  that  taxes  are  contributions  demanded  for 
Ihe  use  of  the  govemmenty  and  not  for  private  uses,  that  confers  upon 
the  power  to  tax  its  peculiar  character. 

It  extends  to  all  the  property  and  all  the  persons  within  the  juris- 
diction of  the  state. 

For  the  non-payment  of  a  lawful  tax,  the  property  of  the  citizen 
may,  without  any  judicial  proceedings,  and  without  personal  notice 
to  him,  be  sold  to  pay  it  Proceedings  so  rigorous  are  anomalous 
in  the  law,  and  justify  the  remark  of  the  supreme  court  of  Pennsyl- 
vania, that  the  divestiture  of  ownership  by  tax  laws,  and  sales  there- 
under, exhibit  ^^  the  instance  in  which  a  constitutional  government 
approaches  most  nearly  to  an  unrestrained  tyranny.''  OauWs  Ap* 
pealy  33  Penn.  St  94,  97, 1859. 

It  is  only  because  taxes  are  for  the  use  of  the  public — of  the 
government  or  some  of  its  auxiliaries — that  these  severe  and 
stringent  laws  are  not  condemned  as  cruel  and  despotic,  and  as 
infringements  of  constitutional  rights. 

Again,  that  taxation  contemplates  only  the  raising  of  money  for 
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public  ends  and  uses  is  further  shown  by  the  extent,  as  respeds  the 
rate  and  amount,  to  which  it  may  be  carriecL 

'^  If  the  right  to  impose  a  tax  exists,"  says  the  supreme  court  of 
the  Uniti3d  States,  ^'  it  is  a  right  which,  in  its  nature,  acknowledges 
Uv  limits "  Weston  v.  Charlestony  2  Pet  449 ;  Bank  of  Commerob 
▼.  N^eto  York  City,  2  Black,  631 ;  see  also  Warren  v.  Paul,  22  InA 
279 ;  Herrick  v.  Randolph,  13  Vt  529 ;  Sedgw.  Const  Law,  554. 
565;  Gooley  Const  Lim.  482,  483,  and  cases  cited. 

Why  is  legitimate  taxation  without  limit  ?  Because  the  needs  of 
the  public  or  the  necessities  of  the  government  can  have  no  boundi^ 
set  to  them.  Unless  there  is  some  limit  fixed  in  the  constitution, 
the  state  may,  for  any  legitimate  purpose,  tax  property  to  its  full 
value. 

'^  The  power  to  tax,''  says  Chief  Justice  Mabshall  {McCuUogh  v. 
Maryland,  4  Wheat  431),  **  involves  the  power  to  destroy,"  that  is^ 
by  the  levy  of  a  tax  equal  in  amount  to  the  value  of  the  property 
taxed;  so  that,  if  the  present  law,  which  authorizes  a  five  per  cent 
tax  for  the  benefit  of  a  railroad  company,  be  constitutional,  then  a 
law  authorizing  a  tax  of  one  hundred  per  cent  for  a  similar  purpose 
would  likewise  be  valid. 

The  point  I  make  in  this  branch  of  my  argument  is,  that  in  vien 
of  the  nature  of  the  taxing  power,  extending  to  all  persons  and  al 
property,  without  limit  as  to  rate  or  amount,  involving,  indeed,  thw 
power  to  destroy;  the  right  to  sell  without  notice  and  without 
judicial  proceedings, — it  is  against  reason  to  suppose  tliat  any  such 
power  exists,  in  order  to  raise  money  from  the  unwilling  citizen  for 
the  benefit  of  a  private  corporation. 

The  supreme  court  of  the  United  States,  have  correctly  said  that 
there  is  no  limitation  (in  the  absence  of  express  provisions  of  the 
state  constitutions)  upon  the  legislative  power  of  the  states,  as  to 
the  amount  (rate)  or  objects  (the  property  subject  to  be  taxed)  of 
taxation.    Providence  Bank  v.  Billings,  4  Pet  514. 

But  no  court  has  ever  said  that  there  is  no  limitation  upon  the 
legislatures  as  to  the  purposes  for  which  a  tax  could  be  authorized. 

The  case  is  precisely  like  that  arising  under  the  power  of  emment 
domain.  The  right  to  take  private  property,  so  far  as  necessary  for 
public  use,  knows  no  bounds,  provided  compensation  be  made. 

Bespeoting  the  expediency  of  exercising  the  power  of  eminent 
domain,  the  legislature  is  the  sole,  final  and  uncontrolled  judge ; 
this  being  a  political  and  not  a  judicial  question.    But  whether  thi 
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U96  for  which  ihe  statute  proposes  to  take  the  property  of  the  citi* 
sen  he  public  or  private^  is  a  Judicial  question,  concerning  which  the 
determination  of  the  legislature,  while  entitled  to  great  respect,  is 
not  conclusive.    Banhhead  y.  Brawn,  25  Iowa,  540,  and  cases  cited. 

The  act  of  1868  presents  the  case  of  the  lery  of  a  tax  for  a 
qpeoifti^  designated  purpose.  Whether  this  purpose  be  public  or 
private^  whether  the  moiney  thus  required  is  in  the  nature  of  a  tax, 
or  is  an  illegal  exaction  under  the  name  and  guise  of  a  tax,  are 
judicial  questions. 

So  that  the  controversy  is' now  narrowed  down  to  this  single 
point :  Does  the  aci  of  1868  authorize  a  tax  to  b^  levied  and  col- 
lected for  private  purposes  ?  If  so,  it  is  not  a  tax,  for  the  reasons 
before  stated,  and  the  statute  is  void,  since  it  seeks,  in  violation  of 
the  bill  of  rights^to  deprive  a  person  of  his  property  without  due 
process  of  law. 

It  is  a  well  settled  principle  of  American  constitutional  law  that 
an  act  of  the  legislature  may  be  unconstitutional  in  two  ways:  first, 
because  it  assumes  or  seeks  to  confer  power  not  legislative  in  its 
nature ;  or,  second,  because  it  violates  some  specific  provision  of  the 
national  or  state  constitution.  Commonwealth  v.  Maxwell,  27  Penn. 
St  444,  456 ;  Mott  v.  Pennsylvania  Central  R.  R.  Co.,  30  id.  9,  37, 
per  Kkox,  J. ;  Sedgw.  Const  Law,  174, 175,  515 ;  Taylor  v.  Porter. 
4  Hill  (N.  Y.),  140,  per  Brokson,  J. 

The  act  of  1868  is,  in  my  opinion,  unconstitutional  in  both  of 
these  ways.  Because  it  appropriates  private  property  to  private 
purposes,  it  is  not  in  the  nature  of  a  law,  and,  therefore,  deprives 
the  citizen  of  his  property  without  due  process  of  law. 

I  adopt,  as  expressive  of  my  views,  the  language  of  Mr.  Justice 
Broksok,  in  Taylor  y.  Porter,  4  Hill,  140,  whose  opinion,  I  may 
remark,  has  Mr.  Sedgwick's  weighty  indorsement,  as  '^a  clear, 
accurate  and  sound  exposition"  of  constitutional  law.  Sedgw, 
Const  Law,  155,  note.  The  legislature  of  New  York  had  under- 
taken to  authorize  the  condemnation  of  private  property  for  private 
roads.  In  holding  that  this  cannot  be  done,  he  observes :  *^  The 
security  of  life,  liberty  and  property  lies  at  the  foundation  of  the 
social  compact;  and  to  say  that  the  grant  of  'legislative  power 
includes  the  right  to  attack  private  property,  is  equivalent  to  saying 
that  the  people  have  delegated  to  their  servants  the  power  of  defeat* 
ing  one  of  the  great  ends  for  which  governments  were  established 
•    *    •*  They  (the  legislature)  cannot  take  the  property  of  A.,  eithei 
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with  or  without  compensation,  and  give  it  to  B.  The  *  legifllativt 
power  of  this  state'  does  not  reach  to  snch  an  unwarrantable  extent 
N(  ithcr  life,  liberty  nor  property,  except  when  forfeited  by  crime, 
or  when  the  latter  is  taken  for  public  use,  fdUa  within  the  scope  y 
legislative  power!* 

On  this  ground,  and  on  the  ground  that  the  act  in  question 
deprived  the  citizen  of  his  property  without  ''due  process  of  law,'' 
and  against  ^  the  law  of  the  land,"  it  was  held  unconstitutional  and 
void. 

This  case  was  subsequently  cited  with  approbation  in  Powers  v. 
Bergen,  2  Seld.  358,  and  was  followed  and  approved  in  a  similar 
case  by  this  court  in  Bankhead  v.  Brown,  before  cited. 

It  is  established  by  the  foregoing  principles  and  authorities,  ihati 
unless  the  tax  authorized  by  the  act  of  1868  is  one  laid  for  public 
purposes,  the  law  cannot  be  sustained. 

I  argue,  that  it  is  not  a  tax  laid  for  public  purposes^  because  the 
donee  thereof  is  a  mere  private  corporation,  voluntarily  organized 
for  pecuniary  profit,  and  whose  ultimate  business  is  that  of  a  mere 
common  carrier.  The  ''leading  features  and  characteristics  of  a 
railroad  corporation,"  in  respect  to  its  private  character,  are  so  well 
portrayed  in  the  Wapello  County  Case  (pp.  400-402),  that  it  is  really 
unnecessary  to  do  more  than  to  refer  to  it  as  correctly  expressing 
the  law  on  this  point  If  the  legislature  could  abolish  railroad  cor- 
porations, restrict  their  chartered  powers,  and  control  their  rights 
and  property,  the  same  as  they  can  do  with  respect  to  municipal  or 
civil  corporations,  there  would  be  some  ground  for  holding  that 
they  were  not  essentially  private.  If  t^iese  corporations  are  not 
private,  then  they  are  public,  and,  if  public,  they  are  subject  to  the 
unlimited  control  of  the  legislature,  which  may  enlaxge  or  restrict 
their  rights  and  powers,  or  even  abolish  or  destroy  them,  at  its 
pleasure,  a  doctrine,  the  correctness  of  which  these  corporations 
would,  in  any  other  case,  be  the  last  to  admit  That  such  corpora- 
tions are  private,  and  not  public,  is  a  principle  of  law  so  well  settled 
that  it  has  not  even  been  questioned  by  counseL  No  case  can  be 
found  which  denies  it 

It  is  to  be  remembered,  also,  that  railway  corporations  are  not 
organized  for  the  purpose  of  developing  the  material  prosperity  of 
the  state;  this  is  a  mere  incident  of  the  business  they  prosecutes 
But  Uiey  are  organized  solely  to  make  money  for  their  stockholders; 
and  the  legislature  have  no  more  power  over  their  property  or  right  > 
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than  it  has  oyer  the  like  property  and  rights  of  natural  persons,  or 
other  private  corporations  organized  under  the  same  general  law. 

How  it  can  be  said  that  the  voluntary  use  of  private  capital,  tor 
the  exolusive  advantage  and  profit  of  those  who  contribute  it,  is  a 
public  use  of  it,  justifying  compulsory  taxation  in  fftvor  of  the  pri> 
vate  undertaking,  surpasses  my  ability  to  understand. 

Because  the  legislature  does  not,  and  indeed  cannot,  compulsorily 
organize  persons  into  a  railway  corporation,  but  their  action  in  form- 
ing  «ich  a  corporation  is,  and  murt  be,  purely  Toluntaiyj  becanae 
the  state  cannot  compel  a  railway  company,  in  the  absence  of  a 
contract  on  its  part^  to  build  its  road,  but  it  may  abandon  its  enter- 
prise at  pleasure ;  because  the  state  does  not  own  the  stock,  but  the 
iame  is  the  private  property  of  the  stockholders;  because  the  state 
19  not  liable  for  the  torts  or  the  contracts  of  railway  companies; 
because  it  derives  no  dividends  or  profits  from  the  operation  of  the 
roads,  but  the  same  belong  wholly  to  the  stockholders, — ^it  follows  that 
railway  corporations  are  purely  private,  and  their  undertakings  can 
no  more  be  aided  by  taxation  than  can  the  private  undertakings  of 
any  other  corporation,  or  of  an  individual.  All  corporations  are 
created  or  authorized  by  the  legislature  because  of  the  supposed 
public  benefit  that  will  result  therefrom ;  but  the  notion  that,  there^* 
fore,  it  is  competent  to  tax  the  citizen  for  the  benefit  of  such  corpo* 
rations  is  entirely  of  very  modem  origin,  is  subversive  of  private 
rights,  and,  in  my  judgment,  dangerous  beyond  conception.  Ten 
Eyck  V.  Canal  Co.y  3  Harr.  (N.  J.)  200,  203. 

I  notice,  in  conclusion,  a  few  of  the  more  plausible  objections  to 
the  soundness  of  the  foregoing  views. 

It  is  argued  that  taxes  authorized  by  the  law  under  consideration 
are  levied  and  collected  for  public  purposes  because  the  right  of 
eminent  domain  can  be  exercised  in  favor  of  railroad  companies. 
There  is  plausibility  enough  in  this  suggestion  to  justify  an  answer 
to  it 

It  overlooks  the  fact  that  the  taxing  power  and  the  right  of  emi- 
nent domain  are,  though  in  some  respects  kindred,  essentially 
diflEerent 

Property  may  be  taken  under  the  taxing  power  without  making 
any  direct  compensation  whatever,  the  foundation  of  this  power 
being,  as  above  shown,  in  an  absolute  political  necessity,  the  com 
pensation  to  the  tax  payer  being  merely  theoretical  and  incidental 
Property,  by  virtue  of  the  power  of  eminent  domain,  can  only  be 
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taken  when  direct  and  fall  compensation  is  made  in  money,  and 
can  only  be  taken  to  the  limited  extent  required  by  the  object  in 
favor  of  which  it  is  exercised.  The  leading  case  on  this  snbject  is 
The  People  v.  Brooklyn,  4  Gomst  423,  425,  where  the  distinguish- 
ing attributes  of  the  two  powers  are  very  clearly  stated  by  Mr.  Jus- 
tice BUGGLES. 

The  two  powers  being  different,  it  does  not  follow  that  a  tax 
can  be  levied  for  the  benefit  of  any  private  enterprise,  though  thd 
enterprise  be  one  which  would  justify  the  exercise  of  the  right  of 
eminent  domain. 

Because  the  legislature  may  take  enough  of  A.'s  land  to  enable  a 
railroad  company  to  build  its  road,  provided  A.  be  paid  in  money 
the  full  value  of  the  land,  and  any  additional  damage  that  the  tak- 
ing may  do  him,  it  does  not  follow  that  A.  can  be  taxed  to  biiild 
the  road  without  receiving  or  being  entitled  to  any  return  for  the 
money  he  is  thus  compelled  to  pay.  The  cases  are  obviously  dif- 
ferent. 

The  difference  may  be  exemplified  by  an  example  or  two,  derived 
from  actual  adjudications. 

Under  the  right  of  eminent  domain,  it  has  been  held,  by  the 
supreme  court  of  Massachusetts,  that,  on  making  compensation  to 
the  owner,  land  may  be  compulsorily  taken  for  the  establishment 
of  a  great  mill  power  for  manufacturing  purposes,  ffazen  v.  Essex 
Co.y  12  Gush.  475,  477.  It  has  also  been  held,  that  land  may  bo 
thus  taken  for  a  public  grist-mill  {Harding  v.  Ooodlet,  3  Yerg.  41), 
and  for  mill-dams  {Newell  v.  Smith,  15  Wis.  101),  and  the  like.  We 
have  also  statutes  authorizing  the  condemnation  of  property  foi 
bridges  and  works  of  internal  improvement  (Rev.  ch.  54,  55),  and 
authorizing  mill-dam  owners,  on  paying  damages,  to  fiood  the 
supra-riparian  proprietors.    Rev.  211. 

Conceding,  for  the  argument,  that  these  and  similar  decisions  and 
statutes  are  sustainable,  will  it  be  contended  that  citizens  can  be 
taxed,  and  against  their  consent  compelled  to  pay  money  to  a  man, 
or  company,  or  private  corporation,  proposing  to  erect  '^  a  great  mill 
power  for  manufacturing  purposes,"  or  "a  public  grist-mill,**  or  to 
re-imburse  mill  owners  the  amount  which  they  will  have  to  pay 
ander  the  ad  quod  damnum  act? 

If  this  is  not  claimed,  then  the  argument  I  am  answering,  via, 
iiiat  there  is  a  right  to  tax  where  there  is  a  right  to  exercise  the 
power  of  eminent  domain,  is  shown  to  be  unsound.     If  this  is 
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claimed,  then  the  startling  and  dangerous  consequence  to  which  the* 
proposition  leads  equally  demonstrate  its  unsoundness. 

Our  statute  (Bey.  §1278)  authorizes  ''any  person  or  corporation* 
designing  to  construct  a  canal,  or  a  railroad,  or  a  turnpike,  graded, 
macadamized  or  plank  road,  or  a  bridge,  as  a  work  of  public  utility,, 
although  for  private  profit,  to  take  such  reasonable  amount  of  pri- 
vate real  estate  as  may  be  requisite  for  a  right  of  way  not  exceeding, 
one  hundred  feet  wide,  upon  paying  therefor,''  eta  Can  the  legis* 
lature  tax  the  citizen  and  compel  him  to  assist  ^any  person  or  cor- 
poration "  designing  to  construct  such  works  for  private  profits 
Who  is  bold  enough  to  claim  it  ?  I  deny  that  it  can  be  done.  The 
property  that  can  be  taken  by  the  exercise  of  the  right  of  eminent 
domain  is  restricted  to  the  actual  amount  required  to  execute  the 
undertaking,  and  is  generally  limited  to  one  hundred  feet  in  width,, 
and  fiill  value  in  money  must  be  paid.  This  itself  is  a  check  against 
the  abuse  of  the  power.  But  the  amount  of  tax  that  may  be  levied 
IS  unlimited,  and  no  return  or  compensation  to  the  tax  payer  i» 
contemplated.  Indeed,  the  very  object  of  the  act  of  1868  is  to  get 
the  money  of  the  property  owner  without  being  obliged  to  make  any 
compensation  to  him  therefor. 

Again,  it  is  urged  in  support  of  the  act  of  1868.  that  railways  ar& 
simply  improved  highways,  and  that  taxes  in  aid  of  their  construe* 
tion  stand  upon  the  same  principle  as  ordinary  road  taxes ;  that 
since  the  state  might  itself  build  a  railroad  and  pay  for  it  out  of  the 
public  revenues  raised  by  taxation,  so  it  may,  if  it  chooses,  authorize 
such  taxes  in  aid  of  private  railway  corporations.  This  argument  is- 
unsound.  The  ordinary  highway  is  the  common  property  of  all, 
for  the  common  use  of  all,  and  the  jurisdiction  and  control  over  it 
on  the  part  of  the  legislature,  as  the  representative  of  the  public,  is 
absolute  and  unlimited.  In  all  of  these  respects  a  railway  is  dif- 
ferent 

That  because  the  state  may  itself  build  a  railway  and  own  it,  (see 
however,  art.  7,  of  constitution),  it  is  a  non  sequiter  to  suppose  it 
can  authorize  the  citizen  to  be  taxed  for  the  benefit  of  a  private 
corporation  organized  for  pecuniary  profit 

Lt^t  me  illustrate.  The  state  may  levy  a  tax  to  support  common^ 
schools.  Can  it  levy  a  tax,  or  authorize  a  majority  in  a  town  or 
city  to  vote  a  tax  to  support  the  private  school  kept  by  Mr.  A.  or  B.  ? 
1  think  not    Other  illustrations  will  readily  suggest  themsclvoa. 
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and  I  will  say  no  more  in  response  to  this  argnment,  except  to  refer 
to  the  answer  it  received  in  the  Wapello  County  Case, 

Some  argument  in  favor  of  the  validity  of  the  act  under  consid- 
eration may,  it  has  been  suggested,  be  drawn  from  the  fact  thai 
courts  have  sustained  laws  authorizing  the  giving^  of  bounties  to 
soldiers  volunteering  to  defend  the  country  in  time  of  actual  war, 
and  the  levying  of  taxes  to  pay  such  bounties.  I  believe  the 
difference  between  such  a  case  and  that  of  a  compulsory  donation 
to  a  private  railway  company  is  so  distinctly  pronounced  and 
obvious  that  I  may  safely  leave  the  argument  to  answer  itsel£ 

The  legislation  under  consideration  is,  I  think,  to  be  distin- 
guished, on  the  principle  involved,  from  the  ordinary  case  of 
municipal  assessments  for  local  public  improvements,  such  av 
sidewalks,  etc.,  and  is  not  necessarily  identical  with  that  in  which 
the  legislature  has  authorized  some  specific  public  works,  such  as 
draining  marshy  lands,  to  be  done  through  the  intervention  of  a 
company,  and  the  expense  assessed  upon  the  lands  benefited. 
Draininy  Co.  Case,  11  La.  Ann.  338. 

Nor  will  a  denial  of  the  constitutionality  of  the  act  of  1868  be 

.  equivalent  to  holding  that  the  legislature  could  not,  if  it  deemed  it 

for  the  public  good,  and  complied  with  the  requirements  of  the 

constitution  (art  3,  §  31),  give  public  aid  to  local  or  private  objecia. 

Such  a  case  is  contemplated  by  the  constitution,  and  the  legisla- 
ture in  exercising  this  power  decides  that  the  object  aided  deserves 
public  assistance;  a  very  different  case  from  a  general  act  author- 
izing a  majority  of  a  local  district  to  tote  a  tax  as  a  bounty  to  a 
private  railway  corporation. 

I  will  not  further  elaborate  the  argument  The  legislation  in 
question  cannot  be  sustained.  It  is  the  duty  of  a  judge  to  look  at 
this  statute  in  the  light  of  the  principle  which  gives  to  it  its  dis- 
tinctive character. 

The  court  cannot  uphold  the  tax  in  question  without  sanctioning 
the  following  principle,  viz. :  That  it  is  competent  for  the  legislaturef 
because  of  the  incidental  advantage  which  would  result  to  the  com^ 
munity  from  the  carrying  out  of  the  objects  of  a  voluntary  privaU 
railway  corporation^  organized  for  pecuniary  profity  to  authorize  ^ 
tax  to  be  levied  on  the  citizen  and  his  propertyy  to  be  given  a9  t 
bounty  to  such  private  corporation,  to  be  used  in  aid  of  its  ^uder* 
iakinoy  without  any  pecuniary  compensation  to  the  taxpayer  being 
contemplated  or  provided.    Such  a  doctrine  would  unsettle  the 
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fomidation  of  priyate  rights.  The  citizen  would  no  longer  own  his 
property  in  fee  simple,  bnt  hold  it  as  a  tenant  at  the  will  of  the 
majoriiy  of  the  local  oommnnity  in  which  it  is  situated. 

If,  because  of  the  incidental  advantage  to  the  community  result- 
ing from  the  construction  of  its  road,  and  the  pursuit  of  its  business* 
by  a  railroad  company,  the  citizen  and  his  property  may  be  speciall  j 
taxed  to  aid  such  company  to  execute  its  undertaking,  who  can 
define  the  logical  boundaries  to  this  doctrine  ?  Who  can  fix  the 
limits  to  this  kind  of  taxation  ?  Who  can  foresee  the  consequences 
of  such  a  decision  ?  Bailroad  enterprises  are  not  the  only  ones  that 
would  result  in  a  consequential  benefit  to  the  public.  On  the  con- 
trary, political  economists  tell  us,  and  our  reason  and  observation 
confirm  it,  that  agriculture,  commerce,  the  mechanic  arts,  in  a 
word,  every  department  of  labor  and  every  industrial  pursuit,  pro- 
motes the  public  good  by  advancing  the  public  prosperity.  Manu- 
&ctures  of  various  kinds  are  scarcely  less  needed  in  Iowa,  to-day, 
than  railroads.  As  in  the  case  of  railroads,  it  requires  large  capital 
to  build  and  operate  them.  Gan  the  legislature  authorize  a  tax  as  a 
bounty  or  gratuity  to  private  persons  or  corporations  proposing 
to  erect  manufactories?  That  it  could  authorize  this,  or  any 
like  taxation,  could  not  be  denied,  were  the  present  legislatioB 
sustainable.  One  of  the  counsel  has  drawn,  in  eloquent  terms,  a 
graphic  picture  of  the  disastrous  effects,  in  retarding  the  growth 
and  development  of  the  State,  of  holding  the  act  under  consideration 
to  be  invalid.  As  such  considerations  have  no  place  in  the  judicial 
determination  of  the  question,  except  to  superinduce  greater  care  and 
more  sedate  deliberation,  I  dismiss  them,  with  an  expression  of  my 
disbelief  in  the  dangers  which  are  apprehended,  of  my  skepticism 
in  the  healthfulness  of  an  artificial  growth  caused  by  the  unnatural 
stimulus  of  public  taxation  in  favor  of  private  enterprises,  and  of 
my  firm  conviction  that  any  benefits  resulting  from  a  different  hold- 
ing would  be  dearly  purchased  at  the  expense  of  the  fundamental 
rights  of  the  citizen.  This  opening  once  made  in  the  barriers 
which  the  constitution  has  erected  to  protect  private  property,  who 
is  so  wise  as  to  foretell  what  troops  of  foes  may  not  hereafter  enter 
at  the  same  breach  ?  And  who,  in  such  an  event,  will  be  strong 
enough  to  prevent  it  ?  My  convictions  as  to  the  illegality  of  the 
law  are  clear  and  decid'^il,  however  imperfectly  I  may  have  expressed 
and  vindicated  the  grounds  on  which  they  rest. 

I  entertain  no  doubt,  however  the  decision  of  the  court  may,  foi 
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the  present,  be  regarded  or  regretted,  that,  finally,  the  professional 
imd  general  judgment  of  men  will  assent  to  its  correctness,  and  that 
its  views  as  to  the  inviolability  of  private  property,  and  as  to  the 
Jiaf  are  and  legitimate  purposes  of  taxation,  will  be  laid  np  among 
the  fundamental,  acknowledged  and  cherished  axioms  of  Americaa 
constitutional  law. 

It  follows  that,  in  my  judgment,  the  plaintiffs  were  entitled  to 
ihe  maintenance  of  the  injunction  they  had  procured,  and  that  the 
court  erred  in  dissolving  it 

Nan.— WmaBT,  J.,  tad  Bbok,  J.,  each  ddiveted  aa  opinion  oonoarrlng  in  tlMir  oondnrfoBt 
with  the  chief  Jnstioe,  and  Oolb,  J.,  dellTeted  a  dlMenttng  opinion. 

In  19IQ,  the  general  aaaembly  passed  an  act  (ch.  lOS)  containing  similar  prorisiona  with  the 
one  passed  upon  in  Hdnaon  y.  Vernon,  and  that  act  was  sabseqoently  hmoght  bef ort  the 
anpreme  ooort  for  adjadlcation  in  the  case  of  SUewcurl  ▼.  SupervUon  of  FMt  Gb.  As  the 
eonrt  in  the  latter  case  ovemiled  their  decision  in  the  f  onner,  we  beliered  it  better  to  Insert 
the  dedflion  here  instead  of  waiting  for  its  appearance  in  the  r^golar  reports.  Hie  dedajon  Is 
copied  firom  the  WmUm  JurUt  for  Norember,  1S70. 
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Bight  ((fkgidalwre  tataxincrid  tfraikwMdi. 

Onirts  of  Justice  are  authorized  to  declare  a  legislative  act  unconstitutional  and 
void,  only  when  it  violates  the  constitution,  clearly,  palpably,  plidnly  and  in 
such  a  manner  as  to  leave  no  reasonable  doubt 

The  right  to  exercise  the  power  of  eminent  domain  in  behalf  of  raUroads  and 
other  improvements  of  public  utility  is  recognized  by  all  the  courts  and  denied 
by  no  one.  The  right  to  take  private  property  under  this  power  for  public 
use  is  conditioned  upon  making  compensation. 

The  taxing  power  being  one  of  the  sovereign  powers  vested  in  the  general 
assembly  by  the  people,  and  not  being  limited  either  expressly  or  by  deal 
implication  in  the  constitution  to  the  condition  of  making  compensation,  the 
Judicial  power  possesses  no  authority  to  thus  limit  it 

As  the  legislature  may  constitutionally  exerdse  the  right  of  eminent  domain, 
which  is  limited  by  the  constitution,  in  aid  of  the  construction  of  railroads 
eta,  so  also  may  it  exercise  the  taxing  power  which  is  not  thus  limited. 

Appeal  from  the  order  of  the  judge  of  the  Polk  district  court 

Petition  in  equity,  by  the  plaintiff,  a  property  owner,  against  the 
-K>ard  of  supervisors  of  Polk  county,  for  an  injunction  to  restrain 
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the  levy  of  a  tax  voted  by  the  qualified  electors  of  Des  Moines  and 
liee  townships  respectively,  in  said  county,  under  an  act  of  the 
General  Assembly,  approved  April  12th,  1870,  entitled  ''an  act  to 
tnable  townships,  incorporated  towns  and  cities,  to  aid  in  the  con- 
struction of  railroads.^ 

The  petition  was  presented  to  the  judge  of  the  district  court -^ 
Hon.  H.  W.  Maxwell — in  racation.  The  defendants  appeared  and 
filed  an  answer,  and,  on  a  hearing,  the  injunction  was  reftised,  from 
which  refusal  the  plaintiff  appeals. 

Barcroft  A  Octtch^  for  plaintiffl 

Polk  A  HubieUf  for  defendant 

MiLLBB,  J.  The  case  before  us  raiseo  the  question  of  the  validity 
of  chapter  102  of  the  laws  of  the  thirteenth  general  assembly,  grant- 
ing local  aid  to  railroads. 

No  question  of  superior  importance  and  gravity  is  ever  presented 
to  the  courts  for  adjudication  than  one  involving  the  validity  of  an 
act  of  the  legislative  department  of  the  government,  and  none 
demands  more  careful  examination  and  serious  consideration  in  ifci 
determination. 

This  is  peculiarly  true  in  this  case,  inasmuch  as  an  act  of  lika 
character  to  the  one  under  consideration  was  held  void  by  a  major- 
ity of  this  court  in  Hanson  et  al  v.  Vernon  et  a/.,  June  term,  1869, 
and  that  a  subsequent  general  assembly,  by  the  passage  of  the  act 
of  April,  1870,  re-asserted  the  power  denied  them  in  that  case. 

If  this  case  but  involved  a  second  time  the  validity  of  the  act  of 
1868,  annulled  by  this  court  in  the  case  referred  to,  we  plight  regard 
the  question  as  to  that  act,  settled  by  that  case,  but  as  the  general 
assembly  has  re-asserted  its  authority,  and  re-enacted  the  law  with 
important  modifications,  we  have  treated  the  question  as  still  an 
open  one,  and  have  given  it  as  full  and  careful  examination  and 
consideration  as  we  are  capable  of. 

The  first  section  of  the  act  declares  ''that  it  shall  be  lawful  foi 
any  township,  incorporated  town  or  city  to  aid  in  the  construction 
of  any  projected  railroad  in  this  state,  as  hereinafter  provided.'' 

"Seo.  2.  Whenever  a  petition  shall  be  presented  to  the  council 
or  trustees  of  any  incorporated  township,  city,  or  trustee  of  an; 
township,  signed  by  one-third  of  the  resident  tax-payers  of  such 


840  IOWA, 

Stewart  v.  Supervisora  of  Polk  Comity. 

township^  city  or  towDy  asking  the  question  of  aiding  in  the  oon- 
struction  of  any  railroad  to  be  submitted  to  the  votera  thereof,  it 
shall  be  the  duty  of  the  tmstees,  or  council,  or  board  of  trustees,  to 
immediately  giye  notice  of  a  special  election,  by  publication  in  some 
newspaper  published  in  the  county,  if  any  be  published  therein,  and 
also  by  posting  said  notice  in  five  public  places  in  each  township^ 
city  or  town,  at  least  twenty  days  before  said  election,  which  notice 
shall  specify  the  time  and  place  of  holding  said  election,  the  line  of 
road  proposed  to  be  aided,  the  rate  per  centum  of  tax  to  be  raised, 
and  the  township  or  townships,  incorporated  town  or  city,  in  which 
such  tax  shall  be  expended;  at  which  election  the  question  of  '^  tax- 
ation ^  or  '^  no  taxation ''  shall  be  submitted,  and  if  a  majority  of  the 
votes  polled  be  ''for  taxation,"  then,  in  that  case,  the  township  clerk, 
recorder,  or  clerk  of  said  election  shall  forthwith  certify  to  the 
county  auditor  the  rate  per  centum  of  the  tax  thus  voted  by  such 
township,  city,  or  town.  The  board  of  supervisors  shall,  at  the 
time  of  levying  the  ordinary  taxes  next  following  said  special  elec- 
tion, levy  all  taxes  voted  under  the  provisions  of  this  act,  and  cause 
the  same  to  be  placed  on  the  tax  lists  of  the  proper  townships, 
cities  or  towns,  and  said  taxes  shall  be  collected  at  the  same  time, 
in  the  same  manner,  and  be  subject  to  the  same  penalties  for  non- 
payment, as  other  taxes:  Provided^  That  the  aggregate  amount  of 
tax  levied  under  the  provisions  of  this  act,  in  any  township,  city  or 
town,  shall  not  exceed  five  per  centum  of  the  assessed  value  of  the 
property  of  said  township,  city  or  town. 

''  Sec.  3.  The  funds  collected  under  the  provisions  of  this  act 
shall  be  paid  out  by  the  county  treasurer  to  the  treasurer  of  the 
railroad  company,  upon  the  orders  of  the  president  or  managing 
director  of  the  railroad  company,  whose  road  such  tax  has  been 
voted  to  aid ;  which  orders  shall  be  accompanied  by  sworn  estimates 
of  the  engineer  in  charge  of  the  work  on  such  road,  showing  that 
double  the  amount  of  such  orders  has  been  expended  for  the  con- 
struction of  such  road,  in  accordance  with  the  terms  of  the  notice 
provided  for  in  section  two  of^ihis  act,  and  also  by  a  certificate, 
signed  by  the  members  of  the  council,  or  board  of  trustees,  or  a 
majority  of  the  members  thereof,  of  the  township,  city,  or  town 
voting  the  tax  for  which  said  orders  are  drawn,  to  the  effect  that 
the  provisions  of  this  act  have  been  so  complied  with  as  to  entitle 
said  company  to  the  amount  called  for  by  such  orders;  and  itia 
hereby  expressly  provided,  that  no  part  of  the  funds  raised  under 


JUNE  TEBM,  1869.  241 


Stewart  t.  Saperrison  of  Polk  Comity. 


the  proYiBions  of  this  act  shall  be  expended  in  any  other  townshipt 
than  those  specified  in  the  notice  of  election :  Provided,  however. 
That  should  the  taxes  not  be  drawn  from  the  connty  treasury  in 
iooordance  with  the  proyisions  of  this  act,  by  the  railroad  company 
in  whose  fayor  the  same  may  haye  been  yoted^  within  two  years 
after  the  date  of  the  collection  thereof,  then  the  right  of  said  rail- 
road company  to  said  fiinds  shall  be  deemed  forfeited,  and  the  same 
Bball  be  repaid  by  the  connty  treasurer  to  the  persons  from  whom 
the  same  may  have  been  collected. 

^SEa  4.  All  railroads  constructed  by  or  with  the  aid  of  any 
taxes  leyied  and  collected  under  the  proyisions  of  this  act  shall  be 
subject  to  the  control  of  the  general  assembly,  in  regard  to  the 
management  of  the  same  and  the  charges  for  the  transportation  of 
freight  and  passengers  thereon.^' 

The  authority  and  power  of  the  courts  to  annul  an  act  of  the 
legislature,  in  conflict  with  the  frindamental  law,  has  been  repeat* 
edly  asserted  and  is  now  uniyersally  acknowledged.  While  this 
authority  is  unanimously  conceded,  the  oases,  with  entire  uniform- 
ity, hold  that  it  is  neyer  to  be  exercised  in  doubtful  cases. 

The  supreme  court  of  New  York,  in  Clark  y.  7%e  People,  26  Wend. 
599,  says,  that  'Hhe  power  of  the  courts  of  justice  to  declare  the 
nullity  of  legislatiye  acts  which  yiolate  the  proyisions  either  of  the 
constitution  of  the  United  States  or  of  the  state,  while  it  is  undoubted, 
should  be  exercised  with  extreme  caution,  and  neyer  where  a  serious 
doubt  exists  as  to  the  true  interpretation  of  the  proyisions  alleged 
to  be  repugnant. 

In  Illinois,  it  is  said  that  the  true  inquiry  is  whether  'Hhe  will 
of  the  representatiyes,  as  expressed  in  the  ^aw,  is  or  is  not  in  con- 
flict with  the  will  of  the  people,  as  expressed  in  the  constitution,  and 
unless  it  is  clear  that  the  legislature  has  transcended  its  authority 
the  courts  will  not  interfere.  Lane  et  oLt.  Dorman  ei  ux^  3  Scam. 
238. 

See,  also,  in  support  of  this  rule,  the  folloipng  cases :  Poster  ei  aL 
▼.  The  Essex  Bank,  16  Mass.  245 ;  The  Partners  and  Mechaniaf 
Bank  y.  SmiOfyS  Serg.  &  R.  6979/ 

Many  other  cases  might  be  cited,  but  I  forbear,  as  this  court  has 
frequently  declared  tiie  same  doctrine. 

In  Santo  y.  The  State,  2  Iowa,  208,  it  is  said  by  Mr.  Justice 
WooDWABD,  that  ^'although  the  power  is  uniyersaUy  admitted,  its 
exercise  is  considered  of  the  most  dslicate  and  responsible  nature. 
Vol.  I.  —  31 
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and  is  not  resorted  to  unless  the  case  be  clear,  decisive,  ard  unavoid- 
able. It  is  the  duty  of  the  court  to  give  an  act  such  constractioii, 
if  possible,  as  will  maintain  it;  citing  Rice  v.  Foster,  4:  narring. 
(Del).  479  ;  Fisher  v.  McOiUy  etc.,  1  Gray,  1 ;  Maize  v.  77ie  State,  4 
Ind.  342;  Commonwealth  v.  Williams,  11  Penn.  61 ;  Stats  v.  Cooper , 
6  Blackford,  258;  2  Peters,  522;  Ogden  v.  Saunders,  12  Wheat 
'^70 ;  19  Johnson,  58 ;  1  Gonn.  550 ;  Calder  v.  Butt,  3  Dall.  386 ; 
Fletcher  v.  Feck,  6  Gran.  87. 

In  the  case  of  Morrison  v.  Springer,  15  Iowa,  304,  this  court  held, 
chat  it  ''will  declare  a  law  unconstitutional  only  when  it  is  clearly, 
palpably  and  plainly  inconsistent  with  the  provisions  of  that  instru- 
ment " ;  and  Mr.  Justice  Wrioht,  in  his  opinion  in  that  case,  cit^sa 
long  list  of  authorities  in  support  of  the  rule  announced. 

See,  also,  McCormick  v.  Rush,  15  Iowa,  127 ;  Whiting  dk  Whiting 
V.  City  of  Mt.  Pleasant,  11  Iowa,  482-486  ;  McGregor  v.  Baylis,  19 
Iowa,  43 ;  Buncombe  v.  PHndh,  12  Iowa,  1. 

The  same  rule  of  construction  has  been  declared  in  Massachu- 
setts, Pennsylvania^  and  other  states.  Adams  v.  Howe^  14  Mass. 
347 ;  Sharpless  v.  The  Mayor,  etc.,  21  Penn.  162 ;  Thorp  v.  R.  R. 
Co.,  21  Vt  142 ;  The  PeopU  v.  Draper,  15  N.  Y.  543. 

Having  seen  that  courts  of  justice  are  authorized  to  declare  a 
legislative  act  unconstitutional  and  void,  only  when  it  violateB  that 
instrument,  clearly,  palpably,  plainly,  and  in  such  a  manner  as  to 
leave  no  reasonable  doubt,  we  proceed  to  inquire  whether  there  is 
any  checks  on  legislative  power,  independent  of,  or  in  addition  to^ 
those  which  are  to  be  found  in  the  constitution,  or,  in  other  words, 
whether  the  courts  possess  the  power  to  annul  an  act  of  the  legisla- 
ture  for  any  other  reason  than  that  of  its  plain,  clear  and  palpable 
violations  of  the  written  constitution. 

It  is  said  that "  the  judiciary  may  arrest  acts  of  the  legislature  on 
the  ground  that  they  are  unjust  and  immoral;"  ''that  there  are  cer- 
tain principles  of  natural  justice  which  not  even  the  legislature  can 
be  permitted  to  disregard."  It  is  conceded,  that  the  power  of  the 
legislature  must  be  confined  to  "  making  laws."  It  cannot  adikiin- 
ister  or  execute  them.  So  the  very  words  of  the  constitution  which 
vests  the  power  of  legislation  in  the  general  assembly,  exclude 
the  judiciary  from  any  share  in  it;  and  such  share  they  will 
undoubtedly  possess  if  they  are  at  liberty  to  refuse  to  execute  a 
statute,  on  the  grounds  that  it  is  not  in  harmony  with  their  notions 
of  morality  and  justice.    Mr.  Sedgwick,  in  his  work  on  statutory 
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and  oonstitutional  law^  sajB:  ''Constitutional  pxoTisions  may  be 
ambignous;  the  doctrine  of  interpretation  is  vague;  but  these 
branches  of  judicial  authority  are  subject  to  some  tests,  and  can  bo 
circumscribed  within  some  limits.  But  who  will  undertake  to 
decide  what  are  the  principles  of  eternal  justice?  And  who  3a n 
pretend  to  fix  any  limits  to  the  judicial  power,  if  they  have  the 
right  to  annul  the  operations  of  the  legislature  on  the  ground  that 
ihey  are  repugnant  to  natural  right?  There  may  be,  there  always 
will  be,  questions,  not  only  as  to  the  expediency  but  the  justice  of 
laws.  But  questions  of  public  policy  and  state  necessity  are  not 
meant  to  be  assigned  to  the  domain  of  the  courts.  The  right  of 
oonstmotion,  the  right  of  applying  constitutional  restrictions,  are 
▼ast  powers,  which  it  will  always  require  great  sagacity  and  intelli- 
gence to  exercise.  Let  the  judiciary  rest  contented  with  its  acknowl* 
edged  prerogatives,  and  not  attempt  to  arrogate  an  authority  so 
vague  and  so  dangerous  as  the  power  to  define  and  declare  the 
doctrines  of  natural  law  and  abstract  right,"  in  the  construction  of 
8tatute&    Sedg.  on  Stat,  and  Con.  Law,  182. 

These  views  of  the  learned  author  we  approve  and  adopt.  The 
same  views  are  held  by  many  of  the  soundest  judges  and  l^gal 
writers. 

Mr.  Justice  Ooweh,  of  the  New  York  supreme  court,  in  ButUr 
T.  PilmeTy  1  Hill,  324,  holds  this  language :  ''  Strong  expressions 
maybe  found  in  the  books  against  legislative  interference  with 
vested  rights;  but  it  is  not  conceivable  that,  after  allowing  the  few 
restrictions  found  in  the  federal  and  state  constitutions*  any  further 
bounds  can  be  set  to  legislative  power  by  written  prescription.^ 
And  Chancellor  Kent  says:  ''Where  it  is  said  that  a  statute  is 
contrary  to  natural  equity  or  reason,  or  repugnant  or  impossible  to 
be  performed,  the  cases  are  understood  to  mean  that  the  court  is  to 
give  them  a  reasonable  construction.  They  will  not  presume  that 
every  unjust  or  absurd  consequence  was  within  the  contemplation 
of  the  law.''    1  Kent's  Com.  p.  408. 

And  Mr.  Justice  Baldwin,  of  the  supreme  court  of  the  United 
States,  used  this  language :  ''  We  cannot  declare  a  legislative  act 
void,  because  it  confiicts  with  our  opinions  of  policy,  expediency  or 
iusfcioe.  We  are  not  the  guardians  of  the  rights  of  the  people  of 
the  state,  unless  they  are  secured  by  some  constitutional  provision 
which  comes  within  our  judicial  cognizance.  The  remedy  for 
unwise  or  oppressive  legislation,  within  constitutional  bounds,  is  by 


244  IOWA, 

Stewart  ▼.  Sapenisora  of  Polk  Coonty. 

appeal  to  the  jnstioe  and  patriotism  of  the  repreBentatiyes  of  the 
people.  If  this  fail,  the  people,  in  their  soTereign  capacity,  can  cor- 
rect the  evil ;  but  the  courts  cannot  assnme  their  rights.  There  is 
no  paramount  and  supreme  law  which  defines  the  law  of  nature,  or 
Battles  those  great  principles  of  legislation  which  are  said  to  control 
ftate  legislatures  in  the  exercise  of  the  powers  conferred  on  them 
bj  the  people  in  the  constitution/'  Bennett  v.  BoggSy  1  Bald,  li, 
75.  See,  also,  in  support  of  the  same  yiews,  Cochran  y.  Van  Surky, 
20  Wend.  381;  Kirby  y.  Shaw,  7  Harris  (Penn.),  258;  S^ate  y. 
Dawson,  2  Hill  (S.  0.),  100;  Peoph  y.  Mayor  of  Brooklyn,  i 
Corns.  423 ;  Town  of  Quildford  y.  Cornell,  18  Barb.  615 ;  Sharpless 
y.  The  Mayor, etc,  21  Penn.  147;  Braddee  y.  BrownfiM,  2  Watts  & 
Serg. 271;  Harvey  y.  Thomas,  10  Watts,  63;  Colder  y.  Bull, 3  Dallas, 
886 ;  Fletcher  y.  P^k,  6  Granch,  87 ;  Bloodgood  y.  Mohawk  and 
Hudson  R.  R  Co.,  18  Wend.  9 ;  Terrett  y.  Taylor,  9  Granch,  48 ; 
Bonaparte  y.  Camden  and  Amboy  R,  R.  Co.,  1  Bald.  G.  G.  205. 

There  are  authorities  which  hold  the  contrary  doctrine,  and,  in 
doing  so,  usually  take  refuge  behind  that  clause  in  the  bill  of  rights 
which  declares :  **  The  enumeration  of  rights  shall  not  be  construed 
to  impair  or  deny  others,  retained  by  the  people." 

Now  let  us  inquire  what  legislatiye  rights,  other  than  those  con- 
tained  in  the  constitution,  are  *^  retained  by  the  people.'' 

The  second  section  of  the  bill  of  rights  declares:  ** All politiedl 
power  is  inherent  in  the  people.**  Political  power  consists  of  the 
three  great  attributes  of  soyereignty,  namely :  legislative,  executive, 
and  judicial  authority.  This  is  all  inherent  in  the  people.  These 
powers,  then,  are  supreme  in  the  people,  in  the  first  instance.  Att 
the  legislative,  as  well  as  the  ezecutiye  and  judicial  power  is  inherent 
in  theuL  By  section  1  of  article  3  of  the  constitution,  we  find 
that  **  The  legislatiye  authority  of  this  state  shall  be  yested  in  a 
general  assembly,''  etc. 

The  people,  then,  haye  yested  the  legislatiye  authority,  inherent  in 
them,  in  the  general  assembly.  The  people  were  the  original  poiwess- 
ors  of  as  the  legislatiye  authority  in  the  state.  By  this  section 
ihey  yest  it  all  in  the  general  assembly.  Subsequently,  in  the  same 
instrument,  they  withdraw  some  portions  of  this  authority,  and 
impose  certain  restrictions  upon  the  exercise  of  the  authority 
granted.  It  follows,  therefore,  as  a  logical  sequence,  that  within 
these  limitations  and  restrictions  the  legislatiye  power  of  the 
feneral  assembly  is  supreme ;  that  it  is  bounded  only  by  the  limita- 
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tions  written  in  the  oonstitution.  Wbioht,  J.,  in  Morrison  y. 
I^pringwy  15  Iowa,  342,  says:  ^The  legislatare  clearly  has  the 
power  to  l^slate  on  all  rigbtftil  subjects  of  legislation,  unless 
expressly  prohibited  from  so  doing,  or  where  the  prohibition  is 
implied  from  some  express  provision.  This  theory  must  never  he 
Toei  eight  of  by  the  courts  in  examining  the  powers  of  the  legislature. 
It  is  elementary,  cardinal,  and  frequently  possesses  controlling 
weight  in  determining  the  constitutional  validity  of  their  enact- 
ments. The  general  assembly  possesses  all  legislative  authority 
not  delegated  to  the  general  govemment,  or  prohibited  by  the  eon- 
etitution/* 

Thus  it  seems  clear  by  logical  deduction,  and  upon  the  most 
abundant  authority,  that  this  court  has  no  authority  to  annul  an 
act  of  the  legislature,  unless  it  is  found  to  be  in  clear,  palpable, 
and  direct  conflict  with  the  written  constitution. 

We  come  now  to  inquire  whether  the  act  of  1870,  authoriadng 
local  aid  to  railroads,  is  so  clearly,  palpably  and  directly  in  violation 
of  our  state  constitution  as  that  it  becomes  the  province  of  this 
court  to  annul  it? 

It  is  urged  that  the  act,  in  providing  for  the  levy  and  collection 
of  a  tax,  which  when  collected  is  to  be  paid  over  to  a  private  cor- 
poration, is  unconstitutional,  on  the  ground  that  it  conflicts  with 
section  17,  of  the  bill  of  rights,**  which  declares :  "  Private  property 
shall  not  be  taken  for  public  use  without  just  compensation  first 
being  made,  or  secured  to  be  made,  to  the  owner  thereof,*'  etc.  The 
argument  is,  that,  by  implication,  the  taking  of  private  property 
tor  private  use  is  forbidden  by  this  section. 

That  the  legislature  has  no  constitutional  authority  to  take  the 
private  property  of  A.  and  give  it  to  B.,  there  can  be  no  reasonable 
doubt 

The  difficulty,  however,  seems  to  be  in  ascertaining  what  is  a 
public  use,  and  what  a  pHvaie  use,  within  the  meaning  of  this 
section.  This  clause  is  a  restriction  upon  the  right  of  eminent 
domain.  But  for  this  restraint  the  legislature  would  have  power  to 
authorize  the  taking  of  private  property  for  public  use  without 
making  any  compensation.  The  right  to  exercise  the  power  of 
eminent  domain  only  exists  when  the  object  is  a  public  one.  Every 
state  exercises  this  power  in  behalf  of  railroads,  turnpikes,  canals, 
and  other  internal  improvements,  and  this  is  done  without  reference 
to  whether  the  state  holds  any  pecuniary  Interest  in  the  improve- 
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ment  or  not  Upon  our  statute  book  will  be  found  laws  of  this 
character.  It  has  been  the  law  of  this  state  for  twenty  years  without 
question,  that  "  Whenever  any  corporation  or  other  person  designs 
to  construct  a  canal  or  a  railroad,  a  turnpike,  graded,  macadamized, 
or  plank  road,  or  a  bridge,  as  a  work  of  public  utility,  although  for 
private  profit,  it  may  take  such  reasonable  amount  of  private  real 
property  as  may  be  requisite  for  a  right  of  way,  etc.,  upon  paying 
such  sum  as  may  be  assessed,"  eta  Revision  of  1860,  section  L278. 
See,  also,  the  act  of  1853,  granting  the  right  of  way  to  railroad  com- 
panies alone.    Revision,  page  218. 

And  it  has  been  the  law  of  this  state  for  more  than  a  quarter  of  a 
century,  that  any  private  citizen  who  will  erect  a  mill  to  grind  grain, 
for  toll,  may  erect  a  dam  and  have  a  writ  ad  quod  damnum,  for 
the  condemnation  of  the  land  overflowed,  as  for  a  public  purpose. 
Laws  of  1843,  ch.  102;  Laws  of  1866,  ch.  92  (Rev.  sec.  1264); 
Laws  of  1866,  ch.  119. 

The  validity  of  these  statutes,  and  that  the  purposes  were  publie 
ones,  within  the  meaning  of  the  constitution,  although,  in  the  lan- 
guage of  section  1278  of  the  Revision,  it  be  "for  private  profit,^ 
has  been  too  often  and  too  uniformly  recognized  to  be  now  disputed. 
See  Oammell  v.  Potter,  6  Iowa,  548 ;  Lummery  v.  Bradley,  7  id.  33 ; 
see,  also,  Cowgill  v.  Essex  Mill,  6  Pick.  94 ;  Boston  v.  Newman,  12 
id.  466. 

These  acts  can  be  sustained  only  on  the  ground  that  the  objects 
to  be  promoted  by  them  were  public  ;  that  the  exercise  of  the  right 
of  eminent  domain  in  behalf  of  railroads,  canals,  turnpikes,  plank 
roads,  bridges,  mills,  etc.,  is  upon  the  principle,  that,  being  of  "pub- 
lic utility,"  although  for  '* private  profit,"  they  are  for  ** public  use," 
within  the  meaning  of  the  constitution. 

The  cases  are  numerous  and  uniformly  in  accord  with  this  view. 
The  right  of  the  legislature  to  exercise  the  power  of  eminent  domain 
in  behalf  of  railroads  has  always  been  upheld  by  the  courts,  on  the 
ground  that  the  use  was  a  public  one.  Indeed,  this  is  elementary 
and  unquestionable.  See  2  Kent's  Com.  339,  340 ;  Beehman  v.  The 
Saratoga  and  S.  R.  i?.  Co,,  3  Paige,  45. 

The  case  last  cited  is  the  leading  American  case  upon  this  subject. 
The  point  was  expressly  made,  that  taking  private  property  for  the 
use  of  a  railroad  was  not  taking  it  for  public  use,  and  therefore  for- 
bidden by  the  constitution  of  New  York.    The  clear  and  conclusive 
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language  of  the  chancellor  has  often  been  quoted  and  followed,  and 
aever  overruled. 

In  speaking  of  the  power  of  eminent  domain,  he  says :  '^  The  right 
of  ejninent  domain  does  not,  however,  imply  a  right  in  the  sovereign 
power  to  take  the  property  of  one  citizen  and  transfer  it  to  another, 
even  for  a  full  compensation,  where  the  public  interest  will  be  in 
no  way  promoted  by  such  transfer.  But  if  the  public  interest  can 
be  in  any  way  promoted  by  the  taking  of  private  property,  it  must 
rest  tn  the  wisdom  of  the  legislature  to  determine  whether  the  ben- 
efit to  the  public  will  be  of  sufficient  importance  to  render  it  expe- 
dient, for  them  to  exercise  the  right  of  eminent  domain,  and  to 
interfere  with  the  private  rights  of  individuals  for  that  purpose.  It 
is  upon  this  principle  that  the  legislatures  of  several  states  havo 
authorized  the  condemnation  of  the  lands  of  individuals  for  mill 
sites,  where,  from  the  nature  of  the  country,  such  mill  sites  could 
not  be  obtained  for  the  accommodation  of  the  inhabitants  without 
overflowing  the  lands  thus  condemned.  Upon  the  same  principle  of 
public  benefit^  not  only  the  agents  of  the  government,  but  also  indi' 
viducds  and  corporate  bodies,  have  been  authorized  to  take  private 
property  for  the  purpose  of  making  public  highways,  turnpike  roe  is, 
and  canals ;  of  erecting  and  constructing  wharves  and  basins ;  of 
establishing  ferries ;  of  draining  swamps  and  marshes ;  and  of  bring- 
ing water  to  cities  and  villages.  In  all  such  cases^  the  object  of  the 
legislative  power  is  the  public  benefit  derived  from  the  contemplated 
improvement,  whether  such  improvement  is  to  be  effected  directly 
by  the  agents  of  the  government,  or  through  the  medium  of  corpo- 
rate bodies  or  of  individual  enterprise^ 

Chief  Justice  Marshall,  in  the  case  of  Wilson  v.  The  Blackbird 
Creek  Marsh  Co.,  2  Peters,  261,  says :  "  Measures  calculated  to  pro- 
duce such  benefits  to  the  public,  though  effected  through  the  medium 
of  Sk  private  corporation,  are  undoubtedly  within  the  powers  reserved 
to  the  states." 

In  Swan  v.  Williams,  2  Mich.  427,  the  question  before  the  court 
was,  whether  "property  taken  by  a  railroad  company  was  a  taking 
tor  public  use,  within  the  meaning  of  the  constitution,"  and  it  was 
decided  in  the  affirmative.  Mr.  Justice  Martik,  in  that  case,  says: 
"Most  certain  it  is,  that,  as  to  all  their  rights,  powers,  and  responsi- 
bilities, three  grand  classes  of  corporations  exist:  1.  Political  or 
municipal  corporations,  such  as  counties,  towns,  cities,  and  villages, 
which,  from  their  nature,  are  subject  to  the  unlimited  control  of 
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die  legislature;  2.  Those  associationfl  which  are  created  for  the 
public  benefit,  and  to  which  the  goyemment  delegates  a  portion  of 
its  sovereign  power,  to  be  exercised  for  public  utilUyf  such  as  torn- 
pike,  bridge,  canal,  and  railroad  companies;  and,  3.  Strictly jmi;a^ 
corporations,  where  the  privaU  interest  of  the  corporators  is  the 
primary  object  of  the  association,  such  as  banking,  insurance,  man- 
ufEKJturing,  and  trading  companies.''  ^*  The  object  defines  the  cJiar- 
acter  of  these  associations,  by  whatever  name  they  may  be  styled." 

The  learned  judge  further  says,  that,  in  the  creation  of  that  class 
of  corporations  to  which  railroad  companies  belong,  'Hhe  public 
duties  and  public  interests  are  involved,  and,  in  the  dischigrge  of 
these  duties  and  the  attainment  of  these  interests,  are  the  primary 
objects  to  be  worked  out  through  the  powers  delegated  to  them. 
To  secure  these,  the  right  of  pre-eminent  sovereignty  is  exercised 
by  the  condemnation  of  lands  to  their  use — a  right  which  can 
never  be  exercised  for  private  purposes.  How,  then,  can  they  be 
regarded  as  private  associations  ?** 

^  Nor  can  it  be  said  that  the  property,  when  taken,  is  not  used  by 
the  public,  but  by  the  corporation  for  its  own  benefit  and  advantage. 
It  is  unquestionably  true  that  these  enterprises  may  be,  and  probably 
always  are,  undertaken  with  a  view  to  private  emoluments  on  the 
part  of  the  corporators,  but  it  is  none  the  less  true  that  the  object 
of  the  government  in  creating  them  is  public  utility,  and  that  private 
benefit,  instead  of  being  the  occasion  of  the  grant,  is  but  the  reward 
springing  from  the  service.  If  this  be  not  the  correct  view,  then  we 
confess  we  are  unable  to  find  any  authority  in  the  government  to 
accomplish  any  work  of  public  utility  through  any  private  medium, 
or  by  delegated  authority ;  yet  all  past  history  tells  us  that  govern- 
ments have  more  frequently  effected  these  purposes  through  the  aid 
of  corporations  and  companies  than  by  their  immediate  agents ;  and 
all  experience  tells  us  that  this  is  the  most  wise  and  economical 
method  of  securing  these  improvements." 

In  support  of  these  views,  see  the  following  cases :  Blodgett  v. 
Mohawk  A  H.  R.  R.  R.  Co^  18  Wend.  1 ;  7  Pick.  496 ;  2  N.  H.  25 ; 
20  Johns.  442, 443 ;  Stewart  v.  Land,  1  Cranch,  299;  Amboy  Turn- 
pike, 6  Johns.  Oh.  112 ;  Pratt  v.  Brown,  3  Wis.  612 ;  Robbins  v. 
R.  R.,  6  id.  636 ;  Soens  v.  Racine,  10  id.  280 ;  Corpt.  of  If.  T.  r. 
Coates,  7  Cow.  585. 

The  right  to  exercise  the  power  of  eminent  domain  in  behalf  of 
railroads  and  other  improvements  of  public  utility  is  recognized  b^ 
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all  oonrtSy  and  denied  by  no  one.  While  admitting  this  right,  it  ia 
•aid  that  the  legislatoie  has  no  constitutional  power  to  levy  a  tax 
on  the  properiy  of.  the  citizens  in  aid  of  a  railroad  corporation^ 
becanse  it  is  a  mere  private  enterprise. 

It  has  been  abundantly  shown  that  the  object  for  which  the  rigat 
of  eminent  domain  is  exercised  is  ^public  one,  tor  public  utility,  for 
** public  us$^^  within  the  meaning  of  the  constitution;  that  this 
right  can  be  exercised  in  behalf  of  these  corporations  upon  no  other 
ground.  If,  then,  the  building  of  a  railroad  is  a  public  object  so  as 
to  authorize  the  taking  of  the  private  real  property  of  the  citizen  ^< 
the  highest  species  of  property — for  a  right  of  way,  is  it  any  less  a 
public  object^  for  the  purpose  of  receiving  aid  through  the  medium 
of  taxation,  to  assist  in  building  the  road  upon  such  right  of  wayf 
The  right  of  eminent  domain  and  the  taxing  power  are  both  sover- 
eign powers.  The  former  is  limited  to  public  uses  by  express  words 
in  the  constitution.  The  latter  is  not,  nor  is  it  limited  at  all  except 
that  the  legislature  shall  not  pass  any  law  to  compel  any  person  ^'to 
pay  tithes,  taxes,  or  other  rates,  for  building  or  repairing  places  of 
worship,  or  tiie  maintenance  of  any  minister  or  ministry.'^  Con- 
ceding, however,  that  the  taxing  power  ought  not  to  be  exercised 
except  in  behalf  of  a  public  object,  it  is  unquestionable  that  it  may 
be  exercised  for  public  purposes — for  any  object  that  will  justify 
the  exercise  of  the  right  of  eminent  domain.  If  the  state  can,  for 
any  purpose,  take  the  land  of  a  citizen,  it  may  tax  him  for  a'  like 
purpose.  The  object  or  purpose  should  be  a  public  one  in  either 
case.  But  it  would  be  absurd  to  say  that  the  right  of  the  citizen  to 
prevent  his  property  from  being  taken  for  other  than  public  uses, 
which  is  secured  by  express  constitutional  limitation,  may  be  over- 
ridden, but  that  his  right  to  save  his  money  from  being  applied, 
through  the  process  of  taxation,  to  other  than  public  uses,  which 
right  is  not  embodied  in  the  constitution,  must  be  respected.  And 
yet  such  absurdity  is  involved  in  the  position  that  the  citizen's  real 
property  may  be  taken  absolutely  to  aid  in  the  construction  of  a 
private  enterprise — a  railroad — while  his  money  cannot  be  taken 
by  the  process  of  taxation  to  aid  in  the  same  enterprise.  The  propo- 
sition  that  you  may  not  tax  the  property-holder  to  aid  the  construc- 
tion of  a  railroad,  although  the  taxing  power  is  not  limited  in  tb<> 
constitution,  yet  you  may  take  his  land  for  the  same  purpose,  not- 
withstanding the  right  to  thus  take,  is  limited  to  '^  public  purposes.'^ 
If  the  taxing  power  cannot  be  constitutionally  invoked  in  aid  of 
Vol.  L  — 32 


250  IOWA, 

Stewart  v.  Supervisors  of  Polk  Connty. 

railroads,  oeitber  can  the  power  of  eminent  domain.  If  the  act 
under  consideration  is  in  conflict  with  the  constitntion,  in  that  it 
taxes  the  people  in  aid  of  the  construction  of  railroads  (or  rather 
allows  the  people  to  tax  themselves),  then  all  the  legislation  of  this 
and  every  other  state,  invoking  the  power  of  eminent  domain  in 
behalf  of  railroads,  and  other  like  internal  improvements,  are  uncon- 
stitutional ;  and  all  the  adjudication  of  the  courts  for  more  than  a 
century,  sustaining  such  exercise  of  the  right  of  eminent  domain,, 
are  based  upon  false  premises,  and  are  erroneous  To  be  consistent, 
we  must  hold  these  corporations,  and  the  object  and  purpose  of  the 
creation,  to  be  private,  and  that  neither  the  power  of  eminent 
domain,  nor  the  power  of  taxation,  can  be  invoked  to  aid  in  their 
construction,  or  that  they  are  created  for  public  utility,  to  promote 
the  public  interest  and  convenience,  and  that  both  of  these  power* 
may  be  constitutionally  exercised  to  aid  in  their  construction.  If 
they  are  private  interests  for  the  one  purpose,  they  are  also  for  the 
other ;  if  they  are  public  for  one  they  are  for  the  other.  If  the 
taking  of  private  property  for  the  right  of  way  of  a  railroad  is 
taking  for  ''public  use/*  so,  also,  is  the  imposition  of  a  tax  to  aid  in 
the  construction  of  the  road,  an  exercise  of  the  taxing  power  for  a 
public  purpose.  This  view  is  in  accord  with  the  whole  course  of 
legislation  of  all  the  states,  in  regard  to  internal  improvements,  and 
is  sustained  by  a  current  of  judicial  decisions  that  cannot  be  con- 
sistently repudiated. 

Every  railroad,  canal  and  turnpike  road  in  the  United  States  has 
been  built  by  the  aid  of  such  legislation  —  granting  to  them  a  right 
of  way  —  based  upon  the  principle  that  the  object  was  a  public  one, 
justifying  the  invocation  of  sovereign  power  in  their  construction. 
This  species  of  legislation,  whether  in  tHe  nature  of  grants  of  right 
of  way  to  railroads,  canals,  and  turnpikes,  or  by  authorizing  local 
aid,  through  the  process  of  taxation,  in  their  construction,  has  been 
sustained  by  the  highest  courts  of  almost  every  state  in  the  union, 
upon  this  ground,  and  upon  none  other. 

In  addition  to  cases  already  cited  herein,  see  the  following:  Liv* 
ingston  v.  Mayor  of  New  York,  8  Wend.  86 ;  In  matter  of  opening 
Farnum  street,  17  Wend.  649 ;  Sutton* s  Heirs  v.  Louisvilk,  6  Dana, 
30;  City  of  Lexington  v.  McQtdllen^s  Heirs,  9  Dana,  613. 

While  the  right  to  take  private  property  for  public  use  is  con- 
ditioned upon  making  compensation,  the  taxing  power  is  not  thuft 
limited.     Indeed,  the  very  idea  of  taxation  implies  the  power  to 
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collect  leyies  of  money  from  the  people  without  making  any  direct 
pecuniary  compensation.  The  only  revenue  possessed  by  the  state^ 
is  derived  from  taxation ;  and  it  would  be  absurd  to  say  that  sho 
should  compensate  the  citizen  for  taxes  collected. 

It  is  well  settled  that  this  clause  of  the  constitution,  requiring 
compensation  to  be  made  where  private  property  is  taken  fbr  public 
use,  is  not  a  limitation  upon  the  taxing  power.  See  the  following 
cases :  The  People  v.  Mayor  of  Brooklyn^  4  Goms.  413 ;  Town  of 
Ouilford  V.  Cornell^  18  Barb.,  615 ;  Town  of  Ouilford  v.  Supervisors 
of  Chenango  County,  3  Kern.  147 ;  Kirby  v.  Shaw,  19  Penn.  258 ;. 
Williams  v.  Mayor  of  Detroit^  2  Mich.  560;  McMasters  v.  Common- 
wealthy  3  Watts,  292;  In  the  Matter  of  the  District  of  Pittsburg, 
2  Watts  &  Serg.  320 ;  In  Matter  of  Fenlon's  Petition,  7  Penn.  173 ; 
Extension  of  Hancock  Street,  18  id.  26;  Sharpless  v.  City  of 
Philadelphia,  9  Harris,  147;  Shenly  and  Wife  v.  Allegheny  City, 
25  Penn.  128;  Nichols  v.  Bridgeport,  23  Conn.  189;  Griffin  v.  The 
Mayor,  4  Goms.  419;  Commonwealth  v.  Alger,  7  Gush.  53;  Cum- 
mings  v.  Police  Jury,  9  La.  503 ;  Moers  v.  City  of  Reading,  21  Penn. 
188;  Slack  v.  Maysville  di  Lex,  R,  R.  Co,,  13  B.  Mon.  1;  Justices 
of  Clarke  Co.  v.  P.  W.  &  R.  R.  Turnpike  Co.,  11  id.  143. 

The  taxing  power  being  one  of  the  sovereign  powers  vested  in  the 
general  assembly  by  the  people,  and  not  being  limitedt  either 
expressly  or  by  clear  implication,  in  the  constitution,  to  the  con- 
dition of  making  compensation,  the  judicial  power  possesses  no 
authority  to  thus  limit  it 

The  conclusion,  therefore,  is,  that  as  the  legislature  may  consti- 
tutionally exercise  the  right  of  eminent  domain,  which  is  limited 
by  the  constitution,  in  aid  of  the  construction  of  railroads  and  other 
internal  improvements  of  public  utility,  so,  also,  may  it  exercise  the 
taxing  power,  which  is  not  limited,  in  aid  of  the  same  objects. 

It  is  objected  that  a  railroad  differs  from  other  public  highways,, 
such  as  turnpikes  and  canals,  because  travelers  cannot  use  it  with 
their  own  carriages,  and  farmers  cannot  transport  their  own  prod- 
duce  in  their  own  vehicles.  Ghancellor  Walworth,  answering 
this  objection,  says:  "i/*  the  making  of  a  railroad  will  enable  th$ 
traveler  to  go  from  ons  place  to  another  without  the  expense  of  a  car- 
riage  and  horses,  he  derives  a  greater  benefit  from  the  improTement 
than  if  he  was  compelled  to  travel  with  his  own  conveyance  over  a 
turnpike  road  at  the  same  expense.  And  if  a  mode  of  conveyance 
has  been  discovered  by  which  a  farmer  can  procure  his  produce  to 
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be  transported  to  market  at  half  the  expense  which  it  would  cost 
him  to  carry  it  there  with  his  own  wagon  and  horses,  there  is  no 
reason  why  the  public  should  not  onjoy  the  benefit  of  the  discovery/' 

''The  public  have  an  interest  in  the  use  of  the  railroadf  and  Ihe 
owners  may  be  prosecuted  for  damages  sustuned,  if  they  reftise  to 
transport  an  individua!,  or  his  property,  without  reasonable  excuse, 
upon  being  paid  the  usual  rate  of  fieure."  Beehman  v.  The  Saratoga 
4§  S.  R.  R.  Co.,  3  Paige,  45. 

And  in  Swan  t.  Williams^  2  Mich.  427,  the  court  says :  ''  The 
fact  that  upon  railroads  individuals  do  not  travel  or  transport 
property  in  their  own  Tehicles,  furnishes  no  argument  in  this  parti- 
cular, from  the  &ct  that  the  nature  of  the  road,  as  well  as  the 
personal  safety  of  individualB,  renders  it  impossible  that  it  should 
do  so,** 

It  is  also  said,  that  the  last  clause  of  the  9th  section  of  the  bill 
of  rights,  which  declares  that  ''  no  person  shall  be  deprived  of 
life,  liberiy,  or  property,  without  due  process  of  law,"  is  infringed 
by  the  act  of  1870. 

''Due  process  of  law,''  means  ordinary  judicial  proceedings  in 
court  Boyd  v.  Bllisy  11  Iowa,  99;  Bx  parte  Grace,  12  id.  214,* 
Taylor  v.  letter,  4  Hill,  140.  So  that  if  this  clause  of  the  consticU' 
tion  is  held  to  apply  to  the  taxing  power,  then  no  tax  whatever  for 
the  support  of  the  government  can  be  legally  levied  and  collected, 
except  through  a  means  of  judicial  proceedings  in  the  courts; 
whereas,  it  is  well  known  that  the  sovereign  power  of  taxation 
belongs  exclusively  to  the  legislative  department  of  the  government, 
and  that  all  taxes  are  levied  and  collected  in  pursuance  of  legislative 
enactments,  without  the  aid  of  the  courts.  This  clause  has  no 
reference  whatever  to  the  taxing  power,  and  where  property  is  taken 
in  the  lawful  exercise  of  the  taxing  power,  it  is  not  taken  "without 
due  process  of  law."  Allen  v.  Armstrong,  16  Iowa,  512;  McCarroU 
V.  Weeks,  2  Tenn.  215 ;  Harris  v.  Wood,  6  B.  Mon.  643 ;  Livingston 
V.  Moore,  7  Pet.  669. 

It  was  said  by  Chief  Justice  Dillok,  in  Hanson  v.  Vernon,  that 
this  court,  in  the  WapeUo  County  Case,  13  Iowa,  388,  had  held,  that 
"The  legislature  could  not,  under  any  circumstance,  pass  an  act 
which  will  make  it  lawful  for  a  county  or  city,  in  its  corporate 
capacity,  to  subscribe  stock  in  a  railroad  company,"  and  that  it  was 
impossible  "  to  hold  the  act  of  1868  fco  be  valid  and  yet  stand  by  the 
iecision  "  in  that  case. 
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When  it  is  remembered  thafc  until  the  passage  of  the  act  of  1868, 
the  legislature  of  Iowa  had  never  passed  any  act  purporting  to 
anthoruse  any  thing  of  the  kind,  and  that  no  such  question  was 
before  the  court  in  the  Wapello  County  CasSy  or  in  any  other  of  the 
numerous  cases  involving  the  validity  of  city  and  county  railroad 
bonds,  it  will  be  plain  enough  that  whatever  may  have  been  salt  I 
about  the  constitutionality  of  an  act  authorizing  the  issue  of  bonds 
by  municipal  corporations  was  only  dictum.  The  real  decision,  in 
the  case  in  18  Iowa  was,  that  the  legislature  had  never  authorized 
the  municipal  oorporations  of  this  state  to  subscribe  stock  to  rail* 
roads,  issue  bonds,  and  levy  and  collect  taxes  to  pay  the  same,  and 
that  those  municipal  corporations  possessed  no  power  independent 
of  express  legislative  authority  to  subscribe  to  the  stock  of  railroad 
companies,  issue  bonds  therefor,  and  levy  and  collect  local  taxes  to 
pay  the  same.  To  that  decision  and  to  the  whole  series  of  decisions 
of  this  court  holding  invalid  county  and  city  bonds,  issued  for  that 
purpose,  we  give  our  unqualified  approval.  But  it  is  given  on  the 
grounds  that  the  general  assembly  had  never  passed  any  act  con- 
ferring the  power,  and  that  without  such  legislation  it  did  not  exist. 

This  question  of  the  constitutional  power  of  the  legislature  to 
authorize  municipal  corporations  to  aid  by  local  tax  in  the  con- 
struction of  railroads,  within  the  territory  of  such  municipal  corpora* 
tions,  has  been  before  the  highest  judicial  tribunals  of  at  least 
twenty-one  of  the  states,  and  the  supreme  court  of  the  United 
States,  and  in  eveiy  instance  the  power  has  been  confirmed,  until 
quite  recently  in  the  supreme  courts  of  Michigan  and  Wisconsin 
and  in  this  court  in  the  case  of  Hanson  v.  Vernon.  See  the  follow- 
ing cases: 

Sharpless  v.  The  Mayor,  etc,  21  Penn.  St  147 ;  OommonfoeaUh  v 
Perkins,  43  id.  410;  The  People  ex  reL  v.  MitcheUy  35  N.  Y.  550 ; 
Clarke  v.  City  of  Rochester,  28  id.  604 ;  Oould  v.  The  Town  of 
Venice,  20  Barb.  442;  Slack  v.  City  of  Maysville,  13  B.  Mon.  1; 
Maddox  v.  Graham,  2  Metcalf  (Ky.)  56 ;  Nicott  v.  Mayor,  9  Hum* 
(Tenn.)  252 ;  Ooddin  v.  Cramp,  8  Leigh,  (Va.)  120;  City  of  Bridge 
port  V.  Housatonic  R.  R.  Co.,  15  Conn.  475;  Society  for  Savings  v. 
New  London,  29  id.  174;  Cin.  R.  R.  Co.  v.  Commissioners,  12  Ohio 
Sb  77;  State,  etc  v.  Commissioners,  12  id.  596;  Shoemaker  v. 
Goshen,  14  id.  569 ;  Prettyman  v.  Supervisors,  19  HI.  406 ;  Bviler 
f.  Dunham,  27  id.  474,  and  cases  cited;  Gibbons  v.  Mobile,  etc.  R. 
H.  Co.,  36  Ala.  410 ;  Robinson  v.  Bidwett,  32  Gal.  379 ;  The  Cwn- 
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missioners  y.  Bright,  18  Ind.  93 ;  The  City  of  Aurora  v.  West,  %% 
id.  88;  Augusta  Bank  v.  Augusta^^d  Me.  407;  Clark  y.  Janeg^ 
ville,  10  Wis.  130;  Bttis  y.  Glason,  11  id.  470;  Caldwell  v. 
Justices  of  Burke,  4  Jones  Eq.  (N.  C.)  223 ;  Pott7^«  v.  !Z%6  Inf.  Ct. 
Dougherty  Co.,  23  Geo.  65;  The  St.  Joe  £  C.  R.  R.  Co.  y. 
Buchanan  Co.,  39  Mo.  485;  City  of  St.  Louis  y.  Alexandria,  23 
id.  183;  Strickland  y.  Miss.  R.  R.  Co.,  27  Miss.  209-224;  CoUan  y. 
Comm.  of  Leon  Co.,  5  Fla.  610 ;  Police  Jury  y.  Succession  of  Mc» 
Donough,  8  La.  341 ;  San  Antonio  y.  Jones,  28  Texas^  19 ;  Oilman 
y.  Sheboygan,  2  Black.  510,  and  cases  cited. 

We  find,  then^  that  upon  principle  and  reason  there  is  the  same 
authority  for  the  exercise  of  the  soyereign  power  of  taxation  in  aid 
of  the  construction  of  railroads  that  there  is  for  the  exercise  of  the 
right  of  eminent  domain,  and  that  this  yiew  is  sustained  by  an  oyer* 
whelming  weight  of  authority.  Our  plain  duty,  therefore,  is  to 
sustain  the  act  in  question.  And  the  question  whether  its  enact- 
ment was  dictated  by  a  wise  state  policy  or  not,  we  must  leaye  to  the 
general  assembly,  where  it  exclusiyely  belongs  under  the  oonstitntioni 

Order  refusing  injunction  affirmed^ 

Beck,  J.,  dissenting. 


Nor«.-The  doctrine  laid  down  in  Himttm  ▼.  Fimonhu.  linoe  thededilon  of  tliftt  CMt, 
•BBtalned  in  the  Bnpreme  oonrt  of  Wisconsin,  in  WhUiing  ▼.  AMof^fitm  B.  B^  which  aroM  vpoa 
«,  ststate  of  the  same  chsncter,  for  reasons  similar  to  those  of  Dillox,  J.  It  has  also  been  npheld 
snder  like  drcomstances  in  the  snpreme  ooort  of  KtrJiigan  In  the  case  of  Fnple  ex  rtL  l>etroU^ 
«te.,  S.  B.  ▼.  TownMp  Board  fjfSaiem,  These  cases  hare  been  fnlly  reported  in  the  law  pet^ 
odlcals^  bat  have  not,  as  yet,  appeared  in  the  rogolar  reports.  ~  Rip. 


Easter  y.  Piebsok. 

(ST  Iowa  W.) 
BoMCuiOT — Debt  due  from  him  to  ettaie. 

In  this  oountiy  the  liability  of  an  executor  for  a  debt  due  his  testator  is  not  dis- 
charged, but  the  debt  is,  in  his  hands,  general  assets  of  the  estate  for  the  bene* 
fit  of  creditors,  legatees  and  other  parties  interested. 

Appeal  from  Des  Moines  district  court 

Thi&  action  was  brought  by  plaintiff,  who  had,  under  a  decision 
of  the  district  court  of  Des  Moines  county,  been  appointed  receiyei 
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of  the  property  of  the  estate  of  John  Pierson,  Sr.,  deceased,  to 
recover  upon  a  claim  held  by  said  Fierson,  at  the  time  of  his  death, 
4igainst  the  defendant,  who  was,  by  the  last  will  of  said  Pierson, 
made  executor.  The  trial  below  resulted  in  a  verdict  for  the  plaint- 
itT,  and  a  judgment  against  defendant  personally,  and  not  as  execa« 
tor,  from  which  both  parties  appealed. 

J,  C.  and  B.  J,  HalU  for  plaintifil 
Henry  Strong,  for  defendant 

Bbck,  J.  The  point  made  by  defendant,  and  whicli  is  presented 
by  the  record,  is  this:  The  defigndant  having  been  made  exec- 
utor of  his  creditor,  he  is  released  and  discharged  from  the  debt, 
it  not  appearing  that  the  assets  of  the  estate  are  insufficient  to  pay 
the  testator's  debts.  This  was  an  ancient  rule  of  the  common  law, 
iuid  is  recognized  by  Blackstone.  2  Black.  Com.  512.  But  authorities 
anterior  to  Blackstone,  and  some  of  them  cotemporaneous  with,  if 
not  anterior  to,  the  authorities  he  cites  in  support  of  the  doctrine, 
hold  that  a  debt  due  from  a  testator's  executor  is  general  assets  for 
the  payment  of  the  testator's  legacies.  Phillips  v.  Phillips^  2  Freem. 
11;  Flud  V.  Rumcey,  Yelv.  15;  Hudson  v.  Hudson,  1  Atk.  461  i 
Casey  v.  Ooodinae,  3  Brownl.  11 ;  Vesey,  264 ;  Waukford  v.  Wauk' 
fordy  1  Salk.  306.  While  these  authorities  all  admit  that  recovery 
•cannOb  be  had  at  law^  for  the  reason  the  executor  cannot  sue 
himself,  some  of  them  hold  that  the  debt  may  be  enforced  in  the 
equity  or  in  the  spiritual  courts.  Others,  that  the  executor  will  be 
held  to  have  received  the  amount  of  the  debt  in  money ;  or,  in  other 
words,  to  have  paid  to  himself,  as  executor,  the  debt  which  he  per- 
sonally owed  the  testator;  and,  in  case  he  does  not  administer  the 
same,  it  is  a  devastavit     Toller's  Executors,  347. 

The  rule  appears  arbitrary,  unjust  in  its  effects,  and  unsupported 
by  reason,  and  ought  certainly  to  be  received  with  little  favor  by  the 
courts  of  the  present  day.  We  have  not  been  referred  to  a  single 
modem  case  that  supports  it. 

The  authorities  of  this  country  hold  the  rule  to  be,  that  the  lia- 
bility of  the  executor  is  not  released  or  discharged,  but  the  debt  is, 
in  his  hands,  general  assets  of  the  estate  for  the  benefit  of  creditors, 
legatees,  and  all  other  parties  interested.  Stevens'  Admr.  v.  Oaylord, 
11  Mass.  266 ;  Winshxp  v.  Bass  et  al,  12  id.  202 ;  Pusey  v.  Climson, 
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9  Serg.  ft  Bawle,  208;  Ldand  t.  FBlion,  1  Allen,  333 ;  EichdbergBr 
Y.  MorriSy  6  Watts,  43 ;  ffdll  t.  Prait,  6  Hammondy  44 ;  Gardner  y. 
Hyer  A  Mithr,  19  Johns.  189 ;  Wood  etux.y.  TaOmavfi  Executory 
Ooxe,  157. 

The  proYisions  of  the  BeYision,  §§  2360,  2422,  are  not  unlike  the 
Massachusetts  statute,  as  cited  in  Winship  y.  Bobs  et  al,  eupra. 

It  would  seem,  indeed,  under  these  statutory  proYisions,  that  the 
personal  efTects  of  cYerj  description  of  the  testator  are  to  be  inYen- 
toried  as  assets  for  the  payment  of  debts,  legacies,  and  distribution 
to  the  heirs. 

The  plaintiff,  upon  his  appeal,  assigns  for  error  the  reftual  of  the 
court  to  render  judgment  against  the  defendant  as  executor,  claim* 
ing  the  rule  to  be,  that  he  is  presumed  in  law  to  haYe  reoeiYed,  in 
his  capacity  as  executor,  the  amount  of  the  debt  which  he  owed  the 
testator,  and  that  he  is  liable  therefor,  as  for  a  devastavit 

But  we  do  not  find  that  any  exceptions  were  taken  by  the  plain  tift 
to  the  ruling  of  the  court  below  upon  this  question,  and  it  cannot^ 
therefore,  be  considered  or  determined  by  this  court 

The  judgment  of  the  district  court  is 

AjprvMd* 


DiB  MoiKXS  Vallbt  Bailboad  appeDant,  v.  GnAPi. 

( ftt  Iowa  W. ) 
Oomiraet — m^UuaHtifif,    8itbicripUan--notminhandBqftnuimi. 

ii  A.  promise  to  pay  B.  a  som  of  money  to  do  a  parUcolar  act,  and  B.  does  tlit 
act,  A.  Is  liable,  though  B.  did  not  at  the  time  of  the  promise  engage  to  do  the 
act ;  for,  upon  the  performance  of  the  condition  by  the  promisee,  the  oontracl 
is  clothed  with  a  Yalid  consideration,  which  relates  back,  and  the  promiM  at 
once  becomes  obligatoiy. 

Trustees  holding  notes,  giren  by  other  parties  for  the  benefit  of  a  raflroad 
corporation,  cannot  ref  ose  to  surrender  such  notes  to  the  benefidaiy,  simply 
on  the  ground  that  a  condition  named  in  such  notes,  the  ihllni^  to  comply 
with  which  would  render  them  void,  had  not  been  complied  witiL 

Appbal  from  Marion  district  court 

In  April  1864^  defendants  undertook  in  writing,  as  a  committee  of 
ttie  oitixens  of  Pella»  among  other  things  ^to  obtain  and  aeonre 
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Bnbscriptions  for  said  company  in  accordance  with  blank  notes 
already  presented  by  said  company  for  that  purpose^  to  an  -unonnt 
of  at  least  ten  thousand  dollars/'  etc.,  ^'provided  said  company  rans  its 
track  through  Pella,  as  heretofore  surveyed."  About  ten  thousand 
dollars  in  subscriptions  were  obtained  on  promissory  notes,  payable 
when  trains  were  running  from  Keokuk  to  Pella ;  each  of  said 
notes  containing  the  condition  that  they  were  to  be  void  if  the 
trains  were  not  running  on  or  before  October  1st,  1864. 

The  trains  were  not  running  until  two  and  a  half  months  after 
the  stipulated  time,  but  otherwise  the  contract  was  fulfilled. 

This  action  was  brought  to  compel  a  discovery  and  delivery  to 
the  plaintiff  of  the  subscription,  or  notes,  by  the  defendants,  and  in 
case  of  their  failure  to  do  so,  to  obtain  judgment  for  the  amount  of 
deficiency  of  the  subscriptions  against  defendants. 

The  petition  was  demurred  to,  principally  on  these  grounds :  1.  That 
the  facts  stated  were  not  sufficient  to  entitle  plaintiff  to  relief 
asked.  2.  It  appeared  that  plaintiff  failed  to  comply  with  certain 
conditions  precedent 

The  demurrer  was  sustained,  firom  which  plaintiff  appealed. 

ffmrtf  Strong  and  Stoney  Ayers  A  Ourtis,  for  appellant 

Seevers  A  Cutis,  for  appellees. 

Wright,  J.  My  first  impression  was  against  this  bilL  Subae- 
quent  reflection,  and  a  more  careftil  examination  of  its  averments 
and  objects,  have  led  me  to  believe  that  the  demurrer  was  improperly 
sustained. 

There  need  be  no  controversy  as  to  many,  and  indeed  most,  of  the 
positions  assumed  by  appellees.  Thus,  it  is  conceded  that  the  excuses 
set  up  for  not  completing  the  road  by  the  time  fixed  are  of  no  mo- 
ment Plaintiff  made  its  engagement;  failed  to  provide  against  bad 
weather  or  other  contingency ;  and  it  was  its  own  fault  or  folly  that^ 
by  reason  of  these  matters,  it  was  unable  to  fulfill  its  contract 
Having  voluntarily  assumed  the  obligation,  the  contract  was  bind- 
ing; and  neither  accident  nor  necessity  would  excuse. 

So,  too,  it  is  admitted  that  the  contract  would  not  be  binding,  if 
not  supported  by  a  sufficient  consideration ;  nor  should  it  be  enforced^ 
if  wanting  in  mutuality.  Nor  do  I  controvert  the  proposition,  that, 
as  a  rule,  specific  performance  will  not  be  decreed,  if  adequate  com* 

VOL.L— i 
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pensatipn  can  be  made  in  damages  for  the  breach  of  a  contract  of  m 
personal  character;  or  if  the  deliveiy  of  the  things  in  speeU^  be 
really  not  important  And  if  this  controversy  was  between  plaintiff 
and  the  makers  of  the  notes,  and  they  should  insist  upon  plaintiff's 
failure  to  comply  with  its  contract  as  to  the  time  of  completing  the 
road,  I  should  feel  constrained  to  hold  against  the  right  to  reooyer. 
This  was  substantially  held  in  B,  dk  M,  R.  R.  Co.  y.  Boestterj  15 
Iowa,  555,  and  Thompson  v.  Oliver ,  18  id.  417. 

But  I  do  not  belieye  that,  as  to  this  question,  appellees  occupy  the 
position  of  the  subscribers;  of  which,  however,  more  hereafter. 
Then,  as  to  the  want  of  mutuality  and  a  consideration :  it  is  plain 
law  that,  if  A.  promise  to  pay  B.  a  sum  of  money  if  he  will  do  a  par- 
ticular act,  and  B.  does  the  act,  A.  is  liable,  though  B.  did  not,  at  the 
time  of  the  promise,  engage  to  do  the  act;  for,  upon  the  perform- 
ance of  the  condition  by  the  promisee,  the  contract  is  clothed  with 
a  valid  consideration,  which  relates  back,  and  the  promise  at  once 
becomes  obligatory.  Goodpaster  v.  Porter,  11  Iowa;,  161,  and  cases 
there  cited.  Plaintiff  alleges  performance  on  its  part;  and  thus  is 
a  consideration  shown,  and  the  objection  of  a  want  of  mutuality 
removed.  The  rule  as  to  specific  performance  has  no  place ;  for 
plaintiff  ^eeks  to  charge  defendants  as  trustees,  as  parties  occupying 
a  trust  relation,  having  funds  or  property  in  their  hands,  for  which 
they  refuse  to  account.  If  they  have  these  subscription  notes, 
plaintiff  is  entitled  to  them  —  could,  by  bill  in  equity,  compel  their 
surrender,  even  though  defendants  might,  at  law,  be  liable  in  dama- 
ges for  a  breach  of  their  agreement  to  procure  and  deliver.  In  such 
a  case,  plaintiff  might  elect  to  recover  the  specified  notes,  or  their 
value,  by  an  action  at  law  upon  the  contract  The  solvency  or 
insolvency  of  defendants  is  of  no  moment,  under  such  circumstances. 
Plaintiff  would  have  a  right  to  insist  upon  the  execution  of  the  trust 
For,  in  equity,  the  notes  would  belong  to  the  company,  and  defend* 
ants  could  not,  by  a  violation  of  their  trust  duty,  defeat  the  recovery 
of  the  specific  articles.  It  would  make  no  difference  that  the  money 
might  answer  as  well  as  the  notes.  Defendants  would  be  in  no  posi- 
tion to  insist  upon  this.  It  is  the  will,  the  election  of  the  bene 
ficiary,  and  not  of  the  delinquent  trustee,  that  is  to  be  consulted  in 
such  cases. 

The  real  and  difficult  point  in  the  case,  however,  is,  whether 
plaintiff  shows  itself  entitled  to  these  notes,  83  against  these  defend^ 
«nts.    The  argument  against  the  right,  if  there  be  any,  is  found  in 
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tibe  fact  that  the  road  was  not  completed  by  the  1st  of  October,  and 
no  snfiBcient  excuse  for  the  failure  is  shown. 

But  it  must  be  remembered  that  defendants'  contract  contains  no 
condition  as  to  the  completion  of  the  road,  at  least  as  to  time.  I'he 
only  proviso  is,  that  the  track  ihall  be  run  through  PeUcu  There  is 
no  condition  that  these  notes  are  not  to  be  delivered  if  there  is  a 
failure  to  run  trains  by  the  1st  of  October,  or  any  other  time.  The 
condition  is  in  the  notes,  but  not  in  defendants'  obligation.  They 
must  stand  by  their  contract,  and  not  upon  that  of  others. 

Not  only  so,  but,  as  I  have  already  suggested,  defendants  are  trust- 
ees  —  trustees  holding  property  in  which  plaintiff  is  beneficially 
interested.  The  charge  is,  that  these  subscription  notes  were  made 
and  are  now  in  defendants'  hand&  It  is  their  duty,  in  my  judg- 
ment, to  surrender  them.  There  is  no  suggestion  that  the  makers 
have  interposed  any  objection  to  paying  these  notes,  and  non  constat 
that  they  ever  will.  It  may  be  that^  feeling  themselves  largely  bene- 
fited by  the  completion  of  the  road  —  though  not  by  the  day  named 
—  they  will  waive  the  breach.  It  may  be  that  they  will  pay  rather 
than  become  involved  in  litigation.  Or,  possibly,  there  may  be 
facts  estopping  the  subscribers  £rom  insisting  upon  the  failure  of 
the  company  to  have  the  trains  running  by  the  time  named.  But, 
in  any  event,  as  the  notes  were  made  and  placed  in  defendants 
hands,  and  are  still  there,  their  plain  duty  is  to  surrender  the  same. 
If  they  had  never  received  them,  and  plaintiffs  were  seeking  to  recover 
damages  for  a  breach  of  the  agreement,  a  different  question  might 
arise.  The  notes,  when  made,  were  for  the  benefit  of  the  company 
— defendants  were  mere  agents  or  trustees  to  hold  the  same ;  and  it 
IS  not  for  them  to  refuse  to  discharge  their  duty,  because,  perhaps, 
the  makers  have  defenses  which  they  will,,  or  will  not,  interpose. 
Suppose,  instead  of  having  the  notes,  they  had,  at  the  time  of  receiv- 
ing subscriptions,  obtained  money,  or,  since  that  time,  had  been  paid 
money  on  the  notes,  could  they  be  heard  to  say,  ^Hhe  road  was  not 
completed  by  the  time  named,  and  we  will  therefore  keep  what  we 
have  ?^  It  seems  to  me  eleearlj  ntFt.  In  view  of  their  refadaoii  to 
plaintiff,  and  the  terms  of  their  undertaking — assuming  the  facts 
to  be  as  stated  in  the  petition  —  defendants  cannot  be  allowed  to 
stand  in  the  place  of  the  subscribers,  and,  in  their  name,  interpose 
a  defense  or  defenses  which  I  cannot  but  believe  to  be  purely  per- 
sonal. 

If  defendants  had  obtained  deeds,  in  the  name  of  the  company 


260  IOWA, 

Bates  ▼.  Bstea. 

for  the  riglU  of  way,  depot  groundsy  or  cattle  yards,  as  contemplated 
by  their  agreement^  and  as  clearly  provided  for  as  their  obligation  to 
secure  the  subscriptions^  could  they  withhold  the  same,  if  demanded 
by  plaintiff^  upon  the  ground  that  th^  road  was  not  completed  by  the 
time  named  ?  It  is  certainly  not  so  ^*  nominated  in  the  bond;'*  nor» 
upon  any  equitable  principle,  should  they,  as  trustees,  be  allowed  to 
deny  the  superior  rights  of  the  beneficiary,  by  withholding  such  title 
papers.    And  the  same  must  be  true  as  to  the  subscription  notes. 

As  the  record  stands,  therefore,  I  think  plaintiff  is  entitled  to  a 
discoyery  of  the  subscription  made,  and  to  a  surrender  thereof,  or 
any  money  received  thereon.  This  is  the  vital  question  in  the  case^ 
and  beyond  this  I  need  not  go  at  present. 

I  think  the  judgment  should  be  reversed*  And  all  of  the  judges 
being  of  this  opinion,  it  is  so  ordered. 

Heversed* 


Bates,  appellant,  v.  Batbs  et  al 

(87  Iowa,  UO.) 

Dedarations  of  a  testator,  tending  to  show  that  his  mhid  and  facultlei  were  fan 
paired,  and  that  a  will  was  procured  Xxj  undue  Influence,  are  admissible  ta 
impeach  the  validity  of  the  will. 

Appbal  firom  Story  district  court 

This  action  arose  upon  the  will  of  Joseph  Bates,  Sr.,  who  died 
leaving  a  wife  and  three  small  children,  also  four  children  by  a 
former  wife,  and  grandchildren,  children  of  deceased  children  by 
said  former  wife.  His  whole  property  in  value  about  $15,000,  was 
left  to  his  wife,  the  plaintiff,  and  her  children,  except  trifling 
legacies,  varying  from  one  dollar  to  one  hundred  dollars,  to  his  other 
children  and  his  grandchildren.  When  the  will  was  presented  to 
the  county  court  for  probate,  the  children  of  the  former  wife  con- 
tested it,  on  grounds  of  insanity  and  undue  influence.  It  was^ 
however,  admitted. 
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An  appeal  was  taken  to  the  district  court,  where  upon  a  trial 
before  a  jaiy,  the  will  was  adjudged  invalid,  from  which  plaintiff 

JBoardman  J  Brawn,  for  appellant. 

John  Porter  and  Withrow  d  Wright,  for  appellees. 

[Only  so  much  of  the  opinion  is  given  as  is  of  general  interest 
The  remainder  relates  principally  to  practice  and  an  examination 
of  facts]. 

Cole,  J.  During  the  progress  of  the  trial  several  witnesses,  intro- 
di  ced  by  the  contestants,  testified,  against  the  objections  of  the 
pi  untiff,  to  conversations  had  by  them  with  the  testator,  both  before 
ai  d  after  the  execution  of  the  will,  to  the  effect  that  he  was  obliged 
to  make  the  will  in  order  to  have  peace  in  his  family,  and  that  the 
Will  was  not  his  own,  but  was  made  to  suit  his  wife,  etc.,  etc.  It  is 
nr  w  claimed  that  it  was  error  to  admit  the  evidence  of  the  declara- 
tund  of  the  testator  to  invalidate  the  will  made  in  writing,  in  due 
form,  and  properly  attested. 

The  authorities  upon  this  question  are  not  in  jiarmony.  In- 
deed, the  conflict  is  apparently  irreconcilable.  The  question  was 
thoroughly  examined  and  discussed,  and  the  authorities  critically 
reviewed,  by  Mr.  Justice  Sblden,  in  the  case  of  Waterman  v.  Whit" 
ney,  in  the  court  of  appeals  of  New  York.  See  11  N.  T.  (1  Eem.) 
157.  It  is  there  held,  that  the  declarations  of  a  testator  are  not  com- 
petent  evidence  to  show  a  revocation  of  a  will  admitted  to  have  been 
once  valid,  nor  to  impeach  the  validity  of  a  will  for  duress,  or  on 
account  of  some  fraud  or  imposition  practiced  upon  the  testator,  or 
for  some  other  cause  not  involving  his  mental  condition.  But  such 
declarations  of  the  testator,  whether  made  before  or  after  the  making 
of  the  will,  are  competent  evidence  to  show  the  mental  incapacity 
of  the  testator,  or  that  the  will  was  procured  by  undue  influence. 
We  ai'e  content  to  follow  this  case  so  far  as  it  is  applicable  to  the 
point  now  under  consideration.  Nor  do  we  deem  it  necessary  to 
here  review  the  authorities.  Under  the  rule,  as  laid  down  in  that 
ease  and  here  followed,  there  was  no  error  in  admitting  the  testi- 
mony complained  of.  It  was  claimed,  and  evidence  was  given  tend- 
hig  to  show,  that  the  testator's  mind  and  faculties  were  impaired  by 
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reason  of  his  advanced  age,  and  a  material  issue  was  as  to  the  nndne 
ilifinence  of  the  plaintiff  oyer  the  testator  in  the  making  of  the  will ; 
and  upon  this  question  there  was  other  important  and  substantive- 
testimony  besides  the  declarations  proved.  These  declarations  were 
competent  to  be  received  and  considered,  in  connection  Irith  the 
substantive  facts  tending  to  establish  the  same  issue,  also  shown  in 
evidence  in  the  case. 

Affirmed. 


MiLLBB,.  appellant,  V.  Phcbkix  IifSURAiiroB  OoHPAirr. 

(yriowa,to&) 

Imwranoe — a/uthorUy  <f  agenU. 

Ldcal  agents  of  foreign  insnrance  companies,  appointed  by  a  general  agent 
located  without  the  state,  are  to  be  considered  genera]  agents,  and  corpora^ 
tions  represented  by  them  are  bound  by  their  acts  which  are  witliin  the  scope 
of  the  general  authority  they  possess,  though  in  viohition  of  limitation 
upon  that  authority  not  brought  home  to  knowledge  of  party  dealing  with 
them. 

'  Appeal  flrom  Cedar  district  court 

One  Fassett  being  insured  by  the  defendant  against  loss  by  fire,  to 
the  amount  of  $6,000,  and  having  sustained  a  considerable  loss^ 
while  the  claim  thereupon  was  yet  unadjusted  made  a  draft  upon 
the  defendant  for  $1,263.38,  payable  to  the  order  of  the  plaintiff,  to 
whom  Fassett  was  indebted.  The  draft  was  accepted  before  adjust- 
ment, by  the  local  agent  of  the  defendant,  but  was  not  paid.  This 
action  was  brought  upon  the  draft  Defendant  claimed  in  his 
answer  that  the  local  agent  had  no  authority  to  accept  the  order, 
and  that  the  acceptance  was  made  without  its  knowledge  or  consent, 
and  with  a  fraudulent  intent  as  to  its  rights.  Other  facts  appear  in 
the  opinion.  Judgment  below  for  defendant,  from  which  plaintiff 
appeals. 

Wolf  d  Landt  and  ff.  ff  Oanner,  for  appellant 

Cook  d  Drurjff  for  appellee^ 
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BsoK^  J.  The  errors  afldgned  upon  the  record  relate  to  the 
ezclnsior  of  certain  evidence  offered  by  plaintiib.  The  question 
arising  thereon  need  only  be  considered. 

The  plaintiffs  introduced,  as  a  witness,  Wells  Spicer,  who  testified 
that  he  was,  during  the  time  of  the  transactions  set  out  in  the  peti- 
tion, the  local  or  resident  agent  of  defendant,  at  Tipton,  where  the 
insurance  was  effected,  and,  as  such  agent,  issued  the  policy.  His 
commission,  as  agent,  was  introduced  in  evideuce.  It  empowers  him 
''to  receive  proposals  for  insurance  against  loss  or  damage  by  fire, 
and  to  make  insurance  by  policies  of  the  said  Phoenix  Insurance 
Company,  to  be  countersigned  by  the  said  Wells  Spioer,  Esq.,  agent, 
and  to  renew  the  same;  to  assent  to  assignment  or  transfers,  and  to 
do  all  matters  and  things  pertaining  to  said  appointment  that  shall 
be  given  him  in  charge  by  said  company,  or  its  general  agent,  at 
Oincinnati,  0.** 

The  plaintiffs  offered  to  introduce  in  evidence  certain  printed 
circulars,  issued  by  the  defendant  for  the  purposes  of  advertisements. 

One  of  them  purported  to  be  signed  by  "Wells  Spicer,  Tipton, 
Iowa,  resident  agent,'' and,  as  one  of  the  inducements  for  the  public 
to  do  business  with  him,  stated  that  losses  under  policies  issued  at 
his  agency  would  be  paid  through  him. 

The  other  circular  has  the  name  of  no  agent,  the  blank  there- 
for not  being  filled,  and  states  that  'Mosses  will  be  paid  at  this 
agency  in  bankable  funds." 

The  plaintiffs  propose  to  prove  that  these  circulars  were  received 
from  defendant  Plaintiffs  also  offered  in  evidence  a  letter  from  the 
general  agent  of  defendant,  at  Cincinnati,  Ohio,  to  Wells  Spicer, 
the  local  agent,  acknowledging  the  receipt  of  the  order  sued  on, 
but  returning  it,  according  to  Spicer's  request  This  letter  states 
that  defendant  had  been  garnished  by  certain  creditors  of  Fassett ; 
that  such  garnishments  must  be  legally  removed  before  defendant 
can  take  any  action  in  the  premises,  and,  as  soon  as  they  are 
removed,  "  it  will "  (in  the  language  of  the  letter)  "give  us  pleasure 
to  deal  directly  with  Mr.  Fassett,"  etc.  The  letter  proceeds  as 
follows:  "Welch  &;  Shipman,  attorneys,  sued  the  Phoenix  and 
enjoined  us,  or,  rather,  they  brought  .joint  suit  against  Fassett  and 
the  Phoenix.  If  you  can  satisfy  them  that  their  client's  claim  will 
be  protected  through  you,  they  will  doubtless  release  us  and  enable 
ne  to  act  and  deal  directly  with  Fassett  in  the  matter  of  the  loss 
and  adjustment,  but  the  garnishees  must  be  released."    This  let^ter 
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was  dtfted  August  18, 1865.    No  objection  is  made  in  this  letter  to 
the  act  of  Spicer  in  accepting  the  order. 

Plaintiffs  offered  in  evidence  another  letter  of  the  general  agent 
of  the  company  to  Spicer,  dated  December  28, 1865,  directing  lum 
to  fiottle  with  Fassett  by  payment  to  him  of  $4,500,  and  no  more. 
This  letter  covered  a  blank  draft,  to  be  signed  by  the  agent  Spicer, 
upon  the  general  agent,  and  an  original  duplicate  and  triplicate 
receipt,  to  be  signed  by  Fassett  upon  payment  to  him  of  the  sum 
aforesaid. 

No  allusion  is  made  in  this  letter  to  the  order  accepted  by  Spicer. 
The  court  refused  to  admit  in  evidence  the  aforesaid  circulars  and 
letters,  and  the  facts  above  stated  in  connection  therewith^  ^unless,' 
in  the  language  of  the  record,  ^  the  plaintiffs  would  show  the 
authority  of  said  Spicer  to  accept  the  said  order." 

The  ruling  of  the  court  thus  excluding  the  evidence  is  erroneous. 

This  court  has  held,  following  a  strong  current  of  authorities^ 
that  agents  of  insurance  companies,  empowered  as  the  agent  of 
defendant,  are  to  be  considered  general  agents,  and  corporations 
represented  by  them  are  bound  by  their  acts  which  are  within  the 
scope  of  the  general  authority  they  possess,  though  in  violation  of 
limitation  upon  that  authoriiy  not  brought  home  to  the  knowledge 
of  the  party  dealing  with  them.  Vieh  v.  Oermanta  Insurance  Co^ 
26  Iowa,  9 ;  Keenan  v.  Mo.  St  Mut  Insurance  Co.y  12  id.  126. 

Whether  the  payment  of  losses  by  acceptance  of  bills  or  orders  is 
within  the  scope  of  the  authority  of  a  general  agent,  we  need  not 
now  consider.  If  not,  it  was  competent  for  defendant  to  confer  that 
power  by  special  appointment  or  instructions,  and  it  doubtless  could 
so  act  as  to  induce  the  public  to  believe  that  such  power  had  been 
conferred. 

Under  such  circumstances,  it  would  be  estopped  to  deny  that  such 
power  was  possessed  by  its  agents ;  and  the  defendant  could  so  act, 
after  the  exercise  of  such  power  by  the  agent,  as  to  adopt  and  ratify 
his  acts,  and  thus  preclude  itself  from  denying  them.  The  circu- 
lars, letters,  and  other  evidence  excluded,  seem  to  us  pertinent  evi- 
dence in  this  view  of  the  case,  and  proper  to  be  admitted  and  con- 
sidered in  determining  the  question  of  the  agent* s  power  to  accept 
Qie  order,  and  thus  bind  defendant. 

Reversed, 
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HoMabtin  y.  B1KGHAX9  appellant 

(ST  Iowa,  tM.) 
Btfermiee  wUhout  consmt^-long  account 

OoQrtB  of  equily  have  a  general  Jurisdiction  where  there  are  mutual  anooonti^ 
and  also  where  the  accounts  are  on  one  side,  but  a  discovery  is  sought,  and  la 
material  to  the  relie£  But  where  the  accounts  are  all  on  the  one  side,  and 
mere  set-o£b  on  the  other,  and  no  discovery  is  sought  or  required,  courts  of 
equity  have  not  Jurisdiction. 

Fourteen  items,  under  eight  different  dates,  and  two  credits,  the  account  being 
all  on  one  side  and  no  discovery  sought,  and  the  defenses  being  denial, 
payment  and  the  statute  of  limitation,  will  not  deprive  the  parties  of  a  ri^t 
toajury  triaL 

Appeal  firom  Black  Hawk  district  court. 

Action  upon  an  acconnt  for  legal  services.  A  copy  of  the  account 
annexed  to  the  petition,  contained  fourteen  items  under  eight 
different  dates,  from  October,  1856,  to  May,  1866,  aggregating 
$8,497.50,  and  one  credit  of  $475.  A  farther  credit  of  $25  waa 
admitted  in  the  reply. 

The  answer  denied  a  part  of  the  petition,  also  set  up  paymeir* 
and  the  statute  of  limitation,  to  which  answer  plaintiff  replied. 

At  a  jury  trial,  in  May,  1868,  a  verdict  was  rendered  for  plaintifl^ 
for  $870.09,  which  was  set  aside  for  misconduct  of  the  jury.  In 
October,  1868,  an  order  was  made,  that  ^  This  cause  coming  on  for 
hearing,  and  the  court  being  satisfied  from  an  examination  of  the 
pleadings,  that  this  is  an  action  requiring  an  examination  of  accounts 
between  the  parties,  and  the  parties  not  consenting  to  a  reference, 
it  is  ordered  by  the  court  that  the  same  be  referred  to  a  referee,  to 
which  order  defendant  excepts.^'    From  this  order  defendant  appeals. 

Boies  di  Allen,  for  appellant 
K  W.  JSastfnan,  for  appellee. 

CoLB,  J.    The  only  question  made  in  this  case  is  one  as  to  the 
power  of  the  court  to  direct  a  reference  of  a  cause  when  the  parties 
io  not  consent  thereto.    Our  code,  so  far  as  it  bears  upon  this 
Vol.1.— 34 
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qnestion,  authorizes  sncli  reference,  "  when  the  trial  of  an  issne  of 
fact  shall  require  the  examination  of  mutual  cxeountSy  or  when  th$ 
account,  i&ingon  one  side  only y  it  shall. be  made  to  appear  to  the  court 
that  it  is  necessary  that  the  party  on  the  other  side  should  be  eosam-' 
ined  as  a  witness,  to  prove  the  account,  in  which  case  the  referees 
may  be  directed  to  hear  and  report  npon  the  whole  issue,  or  upon 
any  specific  question  of  fact  involved  therein."  Rev.  §  3090,  subr 
division  1.  The  New  York  code  is  the  same  as  ours,  except  that^in 
lieu  of  the  words  italicised  above,  it  haa  ^'a  long  account  on  either 
side.''  Howard's  N.  T.  Code,  §  271.  The  Ohio  code  authorises 
such  a  reference  **  in  any  case  in  which  the  parties  are  not  entitled 
by  the  constitution  of  tiiis  state  to  a  trial  by  jury."  Seiemy's  Ohio 
Code,  §282. 

Our  constitution  provides,  that  'Hhe  right  of  trial  by  jury  shall 
remain  inviolate."  Art  1,  §  9.  It  is  probable  that  our  code,  though 
more  specific  than  the  Ohio  code,  did  not  intend  to  do  more  than 
authorize  a  compulsory  reference  when  the  parties  were  not  entitled 
by  the  constitution  to  a  trial  by  jury ;  certainly  any  provision  beyond 
that  would  be  nugatory.  Courts  of  equity  have  a  general  jurisdic- 
tion where  there  are  mutual  accounts,  and  also  where  the  accounts 
are  on  one  side,  but  a  discovery  is  sought  and  is  material  to  the 
relief.  But  where  the  accounts  are  all  on  one  side,  or  where  there 
IS  a  single  matter  on  the  one  side,  and  mere  set-offs  on  the  other, 
and  no  discovery  is  sought  or  required,  courts  of  equity  have  not 
jurisdiction.  See  Story's  Eq.  Jur.  §§  457  to  459.  Our  code  has 
specified  the  precise  matter  which  was  formerly  of  equitable  cogni- 
zance,  and  as  to  which,  of  course,  in  that  court  there  was  no  right 
of  trial  by  jury.  In  order,  therefore,  to  ascertain  the  precise  extent 
of  the  power  of  reference  given  by  our  code>  we  must  look  to  the 
jurisdiction  of  courts  of  equity  in  matters  of  account 

The  question  for  our  decision,  then,  is  simply  this :  Is  this  cas^ 
such  as  was  formerly  cognizable  in  courts  of  equity?  And  this 
question  we  are  constrained  to  answer  in  the  negative.  And  we  do 
this,  not  only  upon  the  general  rule  of  equitable  jurisdiction,  as 
above  stated,  but  also  upon  the  specific  language  of  eminent  jurists, 
pertinent  and  necessary  to  the  decision  of  the  cases  before  them. 

It  was  said  by  Chancellor  Kent,  in  Porter  v.  Spencer,  2  Johns, 
oh.  171,  ''to  sustain  a  bill  for  an  account  there  must  be  mutual 
demands,  and  not  merely  payments  by  way  of  set-off."  And  bj 
Lord  Lakgdalb,  in  Darthey  v.  Clemens,  6  Beavan,  165, 169, ''  if  th« 
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acoonnt  can  be  birlj  taken  in  a  court  of  common  law,  this  court 
▼ill  not  interfere  ;^  and  by  Chief  Justice  Marshall,  in  Fowk  ▼• 
Lawrasany  5  Peters,  495,  ^*  that  a  court  of  chancery  has  jurisdic- 
tion in  matters  of  account  cannot  be  questioned ;  nor  can  it  be 
doubted  that  this  jurisdiction  is  often  beneficially  exercised;  but  it 
eannot  be  admitted  that  a  court  of  equity  may  take  cognizance  of 
every  action  for  goods,  wares  and  merchandise  sold  and  delivered, 
or  of  money  advanced,  when  partial  payments  have  been  made,  or 
of  every  contract,  express  or  implied,  consisting  of  various  items  on 
which  sums  of  money  have  become  due  and  different  payments  have 
been  made.  Although  tke  line  may  not  be  drawn  with  absolute 
precision,  yet  it  may  be  safely  a£Srmed  that  a  court  of  chancery  can- 
not draw  to  itself  every  transaction  between  individuals  in  which 
an  account  between  parties  is  to  be  adjusted.  In  all  cases  in  which 
an  action  of  account  would  be  the  proper  remedy  at  law,  and  in  all 
eases  where  a  trustee  is  a  party,'  the  jurisdiction  of  a  court  of  equity 
is  undoubted.  It  is  the  appropriate  tribunal.  But  in  transactiona 
not  of  this  peculiar  character,  great  complexity  ought  to  exist  in 
the  accounts,  or  some  difficulty  at  law  should  interpose,  some  dis- 
covery should  be  required,  in  order  to  induce  a  court  of  chancery  to 
exercise  jurisdiction.** 

Indeed,  the  supreme  court  of  Ohio,  in  the  case  of  JohTMon  v.  Wat'" 
lace,  7  Ohio,  392,  even  went  so  far  as  to  hold  that,  where  the  plaintiff '» 
bill  of  particulars  contained  one  hundred  and  seventy-five  distinct 
items,  and  the  defendant's  contained  upwards  of  two  hundred,  that 
the  court  had  no  power  to  direct  a  reference ;  and  this,  upon  the 
ground  that,  under  the  constitution  and  laws  of  Ohio,  the  party 
had  the  right  to  submit  his  cause  to  a  jury  for  trial 

Where  a  case  falls  within  the  rules  of  equitable  cognizance,  a» 
correctly  specified  by  the  code,  there  should  be  no  hesitation  in  the 
exercise  of  the  power  of  compulsory  reference.  But  the  right  of 
trial  by  jury  is  not  only  an  important  right,  but  it  is  a  right  sacredly 
guaranteed  by  our  constitution,  and  should  not  be  tampered  with  by 
the  legislature  or  encroached  upon  by  the  courts.  We  are  not  un- 
mindful of  the  fact  that  the  great  press  of  business  in  some  of  our 
district  courts,  and  the  disproportionate  length  of  time,  as  compared 
to  the  little  ultimate  importance  of  the  case,  which  it  often  takes  to 
try  cases  brought  upon  an  account,  seem  almost  inexorably  to  demand 
their  reference,  and  the  economizing  of  judicial  time  thereby.  But 
it  is  better  to  suffer  the  inconvenience  and  delay  resulting  from  a 
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jury  trial  of  such  causesy  than  to  narrow  in  the  least,  by  judioia] 
oonstrnction,  the  invalaable  right  of  trial  by  jury. 

Under  the  New  York  code,  which  is  broader  than  ours,  the  courts 
have  wisely  shown  a  disposition  to  limit  compulsory  references  to 
cases  clearly  within  the  language  of  the  provision.  It  has  been  there 
held,  that  an  action  upon  one  bill  of  fifty  items  was  not  referable 
{Stoift  V.  Wells,  2  How.  Pr.  79) ;  so  with  a  bill  of  seven  items,  of  two 
difierent  dates  {Smith  y.  Brawny  3  id.  9) ;  so  in  a  case  upon  one  bill 
of  lading  of  eleyen  different  items  (Miller  t.  Hooker,  2  id.  171) ;  a 
bill  of  particulars  is  not  an  account,  in  the  meaning  of  the  code 
authorizing  a  reference  when  the  examination  of  a  ^^long  account** 
is  involyed.  Dickinso^i  v.  Mitchell,  19  Abb.  Pr.  286.  See,  also,  and 
especially,  Sharp  y.  Mayor,  etc.,  18  How.  213 ;  and  Cameron  y.  ^00- 
man,  id.  310. 

In  this  case  there  are  fourteen  items  under  eight  different  dates, 

and  two  credits.    The  account  is  aU  on  one  side,  and  no  discovery 

sought.    The  defenses  are  denial,  payment,  and  the  statute  of  limit 

ations.    This  would  not  afford  a  basis  for  an  action  of  account  at 

the  common  law,  nor  for  a  bill  in  equity  under  the  former  chancery 

practice.    The  defendant  has  a  right  to  a  jury  trial,  of  which  he 

cannot  be  deprived  without  his  consent. 

Revereed. 


Williams,  appellant,  v.  Hatitb8. 

CR  Iowa,  sn.) 
Om^Uet  (if  law  —  CfimskteraUim  qf  96(Ued  inatrument 

Under  the  statute  of  Iowa  the  want  of  conaideration  in  a  sealed  inttroment 
may  be  inquired  into,  and  tliie  does  not  except  inBtraxnents  made  in  other 
states. 

Tliis  statute  affects  all  sealed  contracts  made  after  its  passage.  It  relates  to  tha 
remedy,  and  does  not  impair  the  obligation  of  the  contract,  witliin  the  mean* 
ing  of  the  ac^udications  of  the  United  States  supreme  court 

Appeal  from  Jones  district  court 

This  action  was  brought  by  the  payee  of  a  promissory  note  made 
m  Maryland^  against  the  maker.  The  note  was  executed  with  a 
**  scroll,"  which  plaintiff  claimed  was,  under  the  laws  of  Maryland, 
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equiTalent  to  a  seal.  The  defendant^  among  other  things,  plead  a 
want  of  consideration,  to  which  plea  plaintiff  demurred,  claiming 
that  the  consideration  of  a  sealed  instmment  could  not  be  inquired 
into  under  tiie  common  law,  which,  at  the  time  the  note  was  made, 
prevailed  in  Maryland.  The  demurrer  was  overruled,  and  plaintiff 
appeals. 

0.  W.  Field,  for  appellant 

C.  R,  Scott f  for  appellee. 

Dillon,  0.  J.  Respecting  contracts  under  seal,  the  common  law, 
except  in  certain  special  cases,  conclusively  presumes  a  considera- 
ation.  It  will  be  taken  as  true  that  the  instrument  in  suit  is  a 
sealed  instrument,  and  that  the  common  law  as  to  sealed  instruments 
prevails  in  the  state  of  Maryland,  in  which  the  note  was  executed, 
and  where  the  parties  thereto  resided  at  the  time.  Under  the  aver- 
ments of  the  x)etition,  the  defense  of  want  of  consideration  would 
not  have  been  a  good  plea  had  the  plaintiff  brought  suit  against 
the  defendant  in  the  state  of  Maryland.  Such  is  the  basis  of  th? 
plaintiff's  premises,  and  its  correctness  will  not  be  controverted  bj 
us.  But  the  plaintiff  has  brought  his  action  in  the  courts  of  lowai 
and  must  be  content  with  such  remedies  as  the  laws  of  this  state 
give  him.  By  statute  (Bev.  ch.  76),  the  important  distinction  which 
the  common  law  made  between  simple  contracts  and  those  undor 
seal  is  abolished.  In  this  country  that  distinction  had  ceased  to 
have  any  philosophy  or  reason  to  support  ii  Hence,  the  legislatures 
enacted,  that  ^'  the  addition  of  a  private  seal  to  an  instrument  of 
writing  should  not  affect  its  character  in  any  respect,"  and  that 
''the  want  or  failure,  in  whole  or  in  part,  of  the  consideration  of  a 
written  contract,  may  be  shown  as  a  defense,^  etc. 

Under  this  statute,  want  of  consideration  is  in^uirable  into  and 
is  a  good  defense.  The  statute  is  broad,  and  does  not  except  the 
cases  of  instruments  executed  in  other  states.  It  professes  to  apply 
to  all  instruments  made  after  its  passage,  and  it  does  apply  to  all 
such,  whether  made  in  this  state  Ox*  xisSThere,  if  they  are  sought  tO' 
be  enforced  here. 

This  statute  was  in  force  at  an  1  het  >re  the  «»me  the  note  in  suit 
was  executed.  As  to  the  right  ct  the  legislature  uo  change  the  com-> 
men  law  rule,  no  question  can  oe  ma*ie.    Tl;t>  wisdom  of  the  change* 
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in  this  partionlar  is  apparent*  Certain  it  is^  that  the  legislature  hai 
declared  in  terms  that  the  defense  set  up  is  ayailable  to  the  defend- 
ant The  plaintiff  must  take  such  remedy  as  our  laws  afford  him. 
He  has  not  a  Tested  right  in  the  courts  of  other  states  to  all  the 
•oommon-law  incidents  of  contracts,  provided  the  obligation  of  the 
contract  be  not  impaired. 

Eespecting  what  shall  be  good  defenses  to  actions  in  this  state,  its 
•courts  must  administer  its  own  laws,  and  not  those  of  other  states. 
The  common-law  rules  do  not  so  inhere  in  the  contract  as  to  have 
the  portable  quality  ascribed  to  them  by  the  plaintiff's  counsel, 
much  less  can  they  operate  to  override  the  plain  declaration  of  t&e 
legislative  will. 

Our  act  of  the  legislature,  allowing  the  defense  of  want  of  con- 
sideration to  be  pleaded  to  aU  actions  on  subsequent  sealed  contracts, 
is  a  matter  relating  to  the  remedy,  and  does  not  impair  the 
obligation  of  the  contract,  within  the  meaning  of  the  authoritative 
adjudications  of  the  supreme  court  of  the  United  States.  Siurgis  v. 
Crowninshield,  4  Wheat  122;  Ogden  v.  Saunders,  11  id.  213. 
"See  Hawhy  v.  Hunt,  ante,  183,  and  cases  cited. 

Oases  standing  upon  the  same  principle  as  the  one  before  us,  have 
been  frequently  decided.  United  States  v.  DonnaUy,  8  Pet  (U.  S)« 
B61,  373 ;  Warren  v.  Lynch,  6  Johns.  239 ;  Andrews  v.  Harriot,  4 
Cow.  608;  Thrasher  v.  Everhart,  8  GilL  &  Johns.  234;  Douglas  ▼ 
Oldham,  6  N.  H.  160. 

Affirmed. 
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State,  appellant,  y.  Dowe. 

(tr  Iowa,  VIS.) 
Orindfiuil  law — fdhe  preterues, 

A.  fldse  promise  will  not  suBtain  a  charge  of  crime  or  false  preteasa  It  must  be 
a  representation  in  fact  that  is  false,  and  this  must  be  relied  on  by  the  party 
defraaded.  But  if  a  pretense  and  promise  blend  together,  and  Jointly  act 
upon  the  defrauded  person,  whereby  he  is  induced  to  give  faith  to  the  pre- 
tense, the  case  is  within  the  statute. 

When  D.  pretended  to  H.  that  he  had  come  to  pay  a  debt  due  H.,  whereby  H. 
was  induced  to  make  and  deliver  to  D.  a  receipt,  which  D.  Immediately  toplE 
and  carried  away  without  payment  or  consent  of  H.,— .BUd,  within  the 
statute. 

Appeal  from  Dubuque  district  court 

Indictment  for  fisilse  pretences,  to  which  defendant  demorxed. 
Demurrer  sustained,  from  which  the  state  appeals. 

Henry  (f  Connor,  attorney-general,  for  state. 

No  appearance  for  appellee. 

Beoe,  J.  The  indictment  charges  the  crime  in  the  following 
words:  ^The  said  0.  E.  Dowe  heretofore,  etc.,  at,  etc.,  designedly 
and  by  false  pretense,  and  with  intent  to  defraud  one  Nicholas 
Hunsen,  did,  eta,  designedly  and  falsely  pretend  to  said  Hunsen 
,^iiat  he,  the  said  Dowe,  had  come  to  pay  the  said  Hunsen  twenty 
dollars,  a  debt  due  the  said  Hunsen  firom  the  said  Dowe,  and  the 
said  Hunsen,  belieying  the  said  false  pretenses  and  representations 
so  made,  as  aforesaid,  eta,  and  being  deceived  thereby,  was  induced, 
by  reason  of  the  false  pretenses  and  representations  so  made,  to  sign 
a  receipt  for  the  payment  of  the  said  sum  of  twenty  dollars,  which 
said  receipt  was  of  the  tenor  following  :**  (giving  copy  of  receipt) 
''which  said  receipt  the  said  Dowe  took  into  his  possession  and  car- 
ried away,  without  the  consent  of  said  Hunsen,  and  did  not  pay 
said  Hunsen  the  twenty  dollars,  or  any  other  sum.''  The  indict' 
ment  further  alleged,  that  defendant  ^' had  not  come  to  pay  sai(t 
Hunsen  twenty  dollrTs,  or  any  other  sum." 
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The  statute  under  which  the  indictment  is  presented  is  as  fol 
lows:  "If  any  person  designedly  and  by  false  pretense,  or  by  any 
privy  or  false  token,  and  with  intent  to  defraud,  obtain  from  another 
any  money,  goods  or  other  property,  or  so  obtain  the  signature  of 
any  person  to  any  written  instrument,  the  false  making  of  which 
would  be  punished  as  forgery,  he  shall  be  punished,'^  eta  Bey. 
§§43,94. 

The  false  making  of  the  receipt  would  be  an  indictable  offense, 
and  is  classed  as  forgery  by  the  state.  Bey.  ch.  168.  The  demurrer 
to  the  indictment,  however,  raises  no  such  question.  The  objection 
presented  by  the  demurrer  is,  that  the  pretense  set  forth  in  the 
indictment  was  not  of  a  nature  to  deceive  or  defraud,  under  the 
statute,  and  was  a  false  promise  and  not  a  misrepresentation.  This 
seems  to  have  been  the  view  taken  by  the  court  below.  It  is  true 
that  a  fSEdse  promise  will  not  sustain  the  charge  of  crime  for  which 
punishment  is  provided  in  the  statute  above  quoted.  It  must  be  a 
pretense,  a  representation  in  fact,  that  is  false,  and  this  must  be 
relied  upon  by  the  party  who,  it  is  charged,  was  defrauded;  upon 
this  point  no  objection  is  made  to  the  indictment.  But  the  fact 
that  a  promise  is  combined  with  the  false  pretense  does  not  take 
away  the  criminal  character  of  the  act.  If  the  pretense  and  promise 
blend  together,  and  jointly  act  upon  the  defrauded  person,  whereby 
he  is  induced  to  give  faith  to  the  pretense,  the  case  is  within  the 
statute.  2  Bishop's  Grim.  Law,  §§  348,  352.  In  the  case  before 
us,  the  pretense  was  the  act  of  coming,  and  the  averment  that 
defendant  had  come,  to  pay  the  money.  These,  doubtless,  implied 
a  promise  to  pay,  otherwise  they  could  not  have  operated  upon  the 
mind  of  the  party  defhiuded  to  induce  him  to  make  and  sign  the 
receipt  The  act  of  the  defendant  in  coming  to  the  other  party, 
proclaiming  his  intention  and  purpose  to  pay  the  money,  is  readily 
distinguishable  from  a  promise  so  to  do.  A  pretense  may  be 
gathered  frt>m  the  acts  and  conduct  of  a  party.  2  Bishop's  Orim. 
Law,  g  355 ;  see  T%s  Commonwealth  v.  Drew^  19  Pick.  179.  And  It 
was  the  acts  and  conduct  of  the  party,  as  charged  in  the  indict- 
ment, that  constituted  the  pretense.  Their  fhiudulent  and  false 
character,  and  that  the  defrauded  party  was  deceived  thereby,  and 
otiier  ingredients  of  the  crime,  are  sufficiently  averred.  In  out 
oiiinion  the  demurrer  should  have  been  overruled. 

Reversed. 
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Hawley  v.  Hukt. 

( ffl  lowm,  808. ) 
8taU  iMokmU  toiM,  invalid  againgt  nanrreeideiU  erediian. 

A  non-reddent  and  non-assenting  creditor  is  not  bound  by  the  debtor's  diacnaiige 
imder  state  insolvent  laws»  no  matter  where  the  debt  originated  or  was  made 
payable.  The  citizenship  of  the  parties  gOTems,  and  not  the  place  where  the 
contract  was  made  or  was  to  be  performed. 

The  dischaige  of  the  defendant,  under  the  insolvent  laws  of  New  York,  will 
not  bar  a  suit  upon  Judgments  recovered  against  him  in  the  state  of  New 
York,  and,  previous  to  his  application  for  discharge,  assigned  to  a  dtizen  of 
Iowa. 

Appeal  from  Jackson  district  court 

This  action  arose  upon  two  judgments  rendered  against  defend, 
ftnt  in  the  supreme  court  of  New  York,  in  1854,  of  which  state 
defendant  was  at  that  time  a  citizen  and  resident.  In  1856  defend- 
ant removed  to  Iowa,  where  he  remained  with  the  exception  of 
about  nine  months  in  1862, 1863,  and  was,  at  the  time  of  the  ocm* 
mencement  of  this  action,  a  resident  of  that  state. 

In  1860  one  of  the  said  judgments  was  assigned  to  plaintiff,  and 
in  1861  the  other  judgment  was  likewise  assigned  to  hiuL  The 
plaintiff  at  such  times,  and  at  the  commencement  of  this  action, 
was  a  resident  and  citizen  of  Iowa.  In  1862  this  action  was  com- 
menced. Defendant  appeared,  admitted  the  judgments,  and  pleaded 
payment,  etc. 

In  1863  the  defendant,  claiming  to  be  a  citizen  and  resident  of 
New  York,  obtained  a  discharge  under  the  insolvent  laws  of  that 
state,  the  certificate  of  which  was  dated  August  3d  of  that  year. 
This  action  having  kept  along,  the  defendant,  in  March,  1865,  HIchI 
an  amended  answer,  in  which  the  discharge  was  pleaded. 

At  the  trial,  defendant  introduced  evidence  tending  to  show,  that 
at  the  time  of  procuring  his  discharge  he  was  a  citizen  and  resident 
of  New  York,  and  plaintiff  introduced  some  evidence  in  confcra- 
diDtion  of  this  claim  of  defendant  The  cause  was  tried  by  tiie 
qunit  and  judgment  given  for  the  defendant,  from  which  plaintiff 
appealed.  On  account  of  defective  record,  the  judgiaent  was 
Vol.  I.— 35 
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affirmed,  bnt  the  record  haring  been  perfected,  the  affirmanoe 
set  aside,  and  the  cause  is  now  argaed  upon  its  merits. 

C.  M.  Dunbar^  for  appellant 

W.  E.  Leffingwelly  for  appellee. 

Dillon,  G.  J.  Respecting  the  validity  of  discharges  under  state 
insolvent  laws,  where  the  creditor  is  a  non-resident  of  the  state  grant- 
ing the  discharge,  there  has  been  much  discussion,  much  conflict  of 
opinion,  and,  until  recently,  much  doubi  But,  in  view  of  the  authori- 
tatiye  adjudications  of  the  supreme  court  of  the  United  States,  pres- 
ently to  be  referred  to,  and  of  the  leading  decisions  of  the  state 
courts,  cited  below,  the  law,  so  Ceut  as  relates  to  the  present  case,  may 
be  stated  in  a  single  sentence. 

The  settled  doctrine  now  is,  that  a  debt  attends  the  person  of  the 
creditor,  no  matter  in  what  state  the  debt  originated  or  is  made  pay- 
able ;  that  a  creditor  cannot  be  compelled  by  a  state,  of  which  he  is 
not  a  citizen  or  resident,  to  become  a  party  to  insolvent  proceedings 
therein ;  that  such  proceedings  are  judicial  in  their  nature,  so  that 
jurisdiction  over  the  person  of  the  creditor  is  essential ;  that  notice 
is  requisite  to  jurisdiction  in  such  cases,  and  can  no  more  be  given 
in  insolvent  proceedings  than  in  personal  actions,  where  the  party 
to  be  notified  resides  out  of  the  state ;  and,  hence,  a  discharge  under 
a  state  insolvent  law  will  not  and  cannot  discharge  a  debt  due  to  a 
citizen  of  another  state,  unless  the  latter  appears  and  voluntarily 
submits  to  the  jurisdiction  of  the  court,  by  becoming  a  party  to  the 
proceeding,  or  claiming  a  dividend  thereunder. 

As  direct  authority  for  this  statement  of  the  law,  we  refer  to  the 
following  decisions  of  the  supreme  court  of  the  United  States: 
Baldwin  v.  Hale,  1  Wall.  223, 183 ;  S.  C,  3  Am.  Law  Beg.  (N.  S.) 
462,  and  note  by  Judge  Bedfield  ;  Ogden  v.  Saunders,  12  Wheat 
213;  Byler.  Zacharie,  6  Pei  348;  Cook  v.  Moffatt,  6  How.  310; 
Suydam  et  oL  v.  Broadnaz  et  al.,  14  Pet.  75. 

See,  also,  the  following  cases  and  authorities :  Donnelly  v.  Corbett, 
7  N.  Y.  (3  Seld.)  500 ;  Felch  v.  Bugbee,  48  Maine,  9 ;  S.  0.,  9  Am. 
Law  Reg.  (0.  S.)  104 ;  Beers  v.  Rhea,  6  Texas,  349 ;  Boe  v.  Duek, 
6  Md.  1 ;  Anderson  v.  Wheeler,  25  Conn.  603 ;  Crows  v.  Coons,  27 
Mo.  512 ;  Pugh  v.  Bwdsel,  2  Blackf.  394 ;  Beer  v.  Hooper,  32  Miss. 
t46;    WoodhuU  v.  Wagne*.   Baldw.  0.  0.  300;   Byrd  v.  Bitdger, 
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McAll.  0.  C.  263 ;  Springer  v.  Foster ,  2  Story  0. 0.  387 ;  2  Story  on 
Const.  §  1390 ;  Gonfl.  Laws,  §  341 ;  2  Kent  Com.  (9th  ed.)  503 ;  Kelly 
T.  Druryy  9  Allen  (Mass,)  27, 1864 

I  haye  said  that  the  settled  law  now  is,  that  a  non-resideuc  and 
non-assenting  creditor  is  not  bound  by  the  debtor's  discharge  ander 
state  insolvent  laws,  no  matter  where  the  debt  originated  or  was 
made  payable.  In  other  words,  the  citizenship  of  the  parties  gov- 
erns, and  not  the  pku:e  where  the  contract  was  made,  or  where  it  is 
to  be  performed. 

It  is,  perhaps,  desirable  to  trace  briefly  the  line  of  decision  leading 
to  and  establishing  the  doctrine  as  above  stated. 

Bespecting  state  insolvent  laws,  the  controlling  constitutional 
provision  is,  that  '^no  state  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts.''  "  Any  law,"  to  use  the  language  of  Mr.  Webster, 
in  his  argument  in  Ogden  v.  Saunders  (6  Webs.  Works,  26),  ^^  im- 
pairs the  obligation  of  a  contract  which  discharges  the  obligation 
without  fuljiaing  it!^ 

In  Sturges  v.  Crowninshield,  4  Wheat  122,  the  supreme  court  of 
the  United  States  held  such  laws  to  be  invalid  as  to  pre-existing 
contracts.  Subsequently,  the  great  case  of  Ogden  v.  Saunders,  12 
id.  213,  came  before  the  court.  Bespecting  just  what  that  case 
decided,  there  has  been  much  real  difference  of  opinion ;  but  these 
differences  have  beeen  set  at  rest  by  the  recent  decision  in  Baldwin 
V.  ffale,  before  cited. 

In  Ogden  v.  Saunders,  one  point  ruled  or  declared  was,  that  a 
state  insolvent  or  bankrupt  law  was  not  a  law  impairing  the  obliga- 
tion of  contracts  as  respects  debts  contracted  after  the  enactment 
of  such  law.  This  was  upon  the  ground,  largely  if  not  wholly,  that 
every  contract  made  in  a  state  must  be  taken  to  have  relation  to  the 
existing  law  of  the  state,  which  becomes,  so  to  speak,  part  of  it, 
attached  to  it  and  attendant  upon  it ;  and  since  the  insolvent  law 
declares  a  right  on  the  part  of  the  debtor  to  be  discharged  from 
contracts  thereafter  made  on  certain  teruis,  whoever  becomes 
interested  in  such  contracts  takes  them  subject  to  this  right,  and 
the  exercise  of  such  right  cannot  be  said  to  impair  the  obligation 
of  the  contract.  It  was  this  point  in  the  case  which  has  been  the 
cause  of  much  controversy  in  the  state  courts.  In  his  argument,  Mr. 
Webster  combated  with  great  force  the  proposition  ''  that  the  law 
itself  was  a  part  of  the  contract,  and,  therefore^  cannot  impair  it.^ 
6th  vol.  Webs.  Works,  29. 
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At  present,  howeyer,  we  hare  no  occasion  to  enter  upon  a  discis- 
sion of  this  yexed  proposition ;  the  supreme  court  asserted  that  a 
state  bankrupt  law  was  not  invalid  as  respects  subsequent  contracis, 
and  the  point  ruled  in  Ogden  y.  Saunders  was,  that  a  state  insolyent 
law  cannot  affect  the  rights  of  creditors  who  are  citizens  of  other 
■tates. 

The  second  opinion  of  Mr.  Justice  Johnson  (12  Wheat  258), 
says  J  ndge  Cubtis,  was  concurred  in  on  the  general  question,  and 
settled  the  law  inyolyed  therein.  On  this  point,  see  also,  Boyle  y. 
Zacharie,  6  Pet.  348,  643 ;  Cook  y.  Moffatt,  5  How.  310 ;  Baldwin 
y.  Hale,  supra,  per  Clifford,  J. 

The  principle  of  the  decision  in  Ogden  y.  Saunders,  as  stated  by 
Mr.  Justice  Johnson,  is,  ^'  that,  as  between  citizens  of  the  same 
state,  a  discharge  of  a  bankrupt  by  the  laws  of  that  state  is  yalid,  as 
it  affects  posterior  contracts ;  as  against  citizens  of  other  states,  it  is 
invalid  as  to  all  contracts. 

In  Cook  y.  Moffatt,  5  How.  309,  the  leading  case  of  Ogden  ▼• 
Saunders  was  reviewed,  the  soundness  of  many  of  the  reasons 
assigned  in  former  opinions  questioned,  but  the  court  held,  among 
other  points,  that  ^'a  certificate  of  discharge,  under  an  insolyent  law, 
will  not  bar  an  action  brought  by  a  citizen  of  another  state  on  a 
contract  made  with  him  ;''  that  state  insolyent  laws  ^^can  haye  no 
effect  on  contracts  made  before  their  enactment,  or  beyond  their 
territory.*' 

This  language,  it  will  be  seen,  is  not  free  from  uncertainity,  and 
does  not  necessarily  exclude  the  notion,  that  if  a  contract  is  made 
originally  between  citizens  of  a  state,  and  is  to  be  performed  there, 
and  a  non-resident  subsequently  becomes  interested  in  or  the  owner 
of  such  contract  (for  example,  a  bill  of  exchange),  he  shall  not 
be  bound  by  a  discharge  granted  in  pursuance  of  a  state  law,  in 
existence  at  the  time  when  the  contract  was  made.  The  supreme 
court  of  Massachusetts,  admitting  its  duty  to  follow  what  was 
decided  on  this  subject  by  the  supreme  court  of  the  United  States, 
held  that,  eyen  as  between  citizens  of  different  states,  a  state  insoly- 
ent discharge  was  effectual  in  cases  where  it  appears,  by  the  terms 
of  the  contract,  that  it  was  made  and  to  be  performed  in  the  state 
ffranttng  the  discharge.  This  was  in  Scribner  y.  Fisher,  3  Jtaj, 
43,  Mr.  Justice  Metoalf  dissenting. 

This  decision  was  followed  in  other  cases  in  that  sMe,  whioht 
without  re-argument,  were  rested  upon  it. 
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In  Demeriti  v.  Exchange  Banky  10  Law  Bep.  606  (March^  1858), 
Mr.  Justice  Curtis,  theD  of  the  supreme  court  of  the  United 
States,  in  express  terms  denied  the  correctness  of  Scribner  v.  Fisher, 
stating,  that  it  was  in  conflict  with  Ogden  v.  Saunders,  and  BoyU  t. 
Zacharie.  "It  is  urged,"  says  Judge  Curtis,  "  that  where  the  con* 
tract  is  to  ^6  performed  in  the  state,  it  is  not  within  Ogden  t. 
Saunders,  It  has  been  so  held  in  Scribner  v.  Fisher,  2  Gray,  43. 
But  I  cannot  concur  in  that  opinion.  I  consider  the  settled  rule  to 
be,  that  a  state  law  cannot  discharge  or  suspend  the  obligation  of  a 
contract,  though  made  and  to  be  performed  within  the  state,  when 
it  is  a  contract  with  a  citizen  of  another  state. '' 

In  Donjielly  v.  Corbett,  7  N.  Y.  (3  Seld.)  500,  1852  the  court 
of  appeals  of  New  York ;  in  Felch  v.  Bugbee,  48  Me.  9 ;  S.  C,  9 
Am.  Law  Eeg.  (0.  S.)  104,  1860,  the  supreme  judicial  court  of 
Maine;  in  Anderson  y.  Wheeler,  25  Conn.  607,  the  supreme  court  of 
Connecticut ;  and  in  Doe  y.  Puck,  5  Md.  1,  the  supreme  court  of 
Maryland, — and  there  are  other  similar  decisions,^-decided  that  the 
distinction  taken  in  Scribner  v.  Fisher  was  unsound,  and  that 
state  insolvent  laws  had  no  extraterritorial  effect,  so  as  to  operate 
upon  the  rights  of  citizens  of  other  states. 

But  in  Baldwin  v.  Hale,  before  cited,  the  supreme  court  of  the 
United  States,  in  1863,  in  terms,  and  by  name,  declared  Scribner  v. 
Fisher  to  be  in  conflict  with  the  settled  rule  of  that  court  Mr. 
Justice  Clifford,  after  reviewing  the  prior  decisions,  and  stating 
the  points  ruled,  says :  "  But  a  majority  of  the  court  held,  in  Scribe 
ner  y.  Fisher,  that,  if  the  contract  was  to  be  performed  in  the  state 
where  the  discharge  was  obtained,  it  was  a  good  defense  to  an  action 
on  the  contract,  although  the  plaintiff  was  a  citizen  of  another 
state,  and  had  not,  in  any  manner,  become  a  party  to  the  proceed- 
ings. Irrespective  of  authority,  it  would  be  difficult,  if  not 
impossible,  to  sanction  that  doctrine.  Insolvent  systems  of  every 
kind  partake  of  the  character  of  a  judicial  investigation.  Parties 
whose  rights  are  to  be  affected  are  entitled  to  be  heard ;  and,  in 
order  to  be  heard,  they  first  must  be  notified.  Common  justice 
requires  that  no  man  shall  be  condemned  without  notice,  and  an 
opportunity  to  make  his  defense.  Courts  of  one  state  have  no 
power  to  require  citizens  of  other  states  to  become  parties  to  insolv- 
ent proceedings.  ♦  ♦  ♦  Insolvent  laws  of  one  state,  cannot 
discharge  the  contracts  of  citizens  of  other  states,  because,  they 
have  no  extraterritorial  operation,  and,  consequently,  the  tribunal 
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sitting  tinder  them,  unless  in  cases  where  a  citizen  of  such  other 
state  voluntarily  becomes  a  party  to  the  proceeding,  has  no  jurisdic- 
tion in  the  case.  Legal  notice  cannot  be  given,  and,  consequently, 
then)  can  be  no  obligation  to  appear,  and,  of  course,  there  can  be  no 
h^gal  default" 

Independent  of  its  authoritative  force,  this  decision,  and  the 
grounds  upon  which  it  is  placed,  command  unqualified  approval. 

Certain  it  is,  that  it  is  the  final  and  settled  doctrine  of  the  supreme 
court  of  the  United  States,  with  respect  to  a  question  of  which  that 
tribunal  is  the  ultimate  arbiter. 

Subsequently,  the  supreme  court  of  Massachusetts,  in  KeUy  v. 
Druryy  9  Allen,  27,  following  the  decision  in  Baldwin  v.  HaUy  ifcself 
overruled  Scribner  v.  Fisher. 

The  supreme  court  of  the  United  States  having  thus  settled  that 
a  citizen  of  another  state  cannot  be  affected  by  an  insolvent  dis- 
charge in  the  state  in  which  the  debtor  resides,  even  though  the 
contract  was  made,  and,  on  its  face,  is  to  be  performed,  therein,  that 
principle  settles  this  case,  and  shows  that  the  judgment  of  the  dis- 
trict court  was  erroneous,  on  the  undisputed  facts  before  it 

Those  facts  were,  that  the  judgments  sued  on  were  rendered  against 
the  defendant  in  New  York ;  that  he  afterward  removed  to  and  became 
a  citizen  of  Iowa;  that  plaintiff  was  likewise  a  citizen  of  Iowa; 
that  both  plaintiff  and  defendant  were  citizens  of  this  state  at  the 
time  when  the  judgments  were  assigned  to  the  plaintiff,  at  the  time 
the  latter  brought  suit,  and  at  the  time  the  judgment  was  recovered 
which  is  now  appealed  from. 

The  discharge  was  no  bar  to  the  plaintiff's  action,  even  though  it 
be  admitted  that  the  defendant  concluded  to  remain  in  New  York, 
and  in  good  faith  applied  for  his  discharge  as  a  citizen  of  that  state. 

The  assignment  of  the  judgments  to  the  plaintiff  made  him  the 
owner  of  them,  and  of  the  debt  of  which  they  were  the  record 
evidence.  He  was  as  much  the  owner  as  if  they  had  been  recovered 
in  his  name.  Our  statute  recognizes  the  plaintiff  as  the  owner,  and 
allows  him  to  sue  thereon  in  his  own  name.  The  defendant  had 
notice  of  the  assignment  He  owed  the  debt,  and  owed  it  to  the 
plaintiff.  He  could  not  afterward  pay  to  the  assignor,  or  to  any 
person  but  the  plaintiff. 

Both  parties  being  citizens  of  Iowa,  and  the  plaintiff  having  actu- 
ally brought  suit  in  Iowa  to  collect  his  debt,  the  plaintiff,  though 
suing  upon  a  New  York  judgment,  was  an  Iowa  creditor,  and  the 
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defendant  would  have  no  more  right,  as  against  the  plaintiff^  subse- 
quently and  pending  the  action,  to  remove  to  New  York  and  acquire 
a  discharge  which  should  be  valid,  as  against  the  plaintiff's  action 
in  Iowa,  than  if  the  defendant  had  never  previously  resided  in  New 
Tork,  or  had,  while  residing  there,  made  the  contract  with  the 
plaintiff,  at  the  time  a  resident  of  Iowa. 

I  need  not  stop  to  point  out  the  injustice  and  unreasonableness 
of  holding  that  a  debtor,  pending  an  action  against  him,  may  change 
his  residence,  obtain  an  ex  parte  discharge,  re3ume  his  residence  in 
the  state  in  which  his  creditor  resides,  and  then  be  allowed  to  plead 
8uch  discharge  as  an  effectual  bar  to  the  plaintiff's  action. 

The  court  of  no  state  could,  in  justice  to  its  citizens,  ever  give  its 
sanction  to  such  a  doctrine,  unless  it  conceived  that  it  was  so  bound 
by  authority  that  it  could  not  unloose  itself  from  its  grasp. 

The  court  below  undoubtedly  proceeded  upon  the  idea  of  the 
supreme  court  of  Massachusetts  in  Scribner  v.  FisJierj  and  counsel 
undoubtedly  did  not  call  its  attention  to  the  case  of  Baldwin  v.  ffaky 
since  it  is  not  referred  to  in  their  briefs  in  this  court 

It  was  suggested  on  the  argument,  that  the  court  of  New  York 
would  have  control  over  judgments  rendered  in  that  state,  and  that 
the  case  was,  or  might  be,  different  from  what  it  would,  if  the  con- 
tracts on  which  the  judgments  were  rendered  had  been  transferred 
to  the  plaintiff,  a  resident  of  Iowa,  and  had  never  been  reduced  to 
judgment  in  New  York. 

The  decisions  in  this  court  {Buriis  v.  Cook  di  Sargent,  16  Iowa» 
194),  treat  a  judgment  rendered  as  a  chose  in  action.  It  is  a  debt^ 
or  the  record  evidence  of  a  debt.  The  plaintiff,  as  the  assignee,  has 
the  same  rights  as  if  he  had,  while  a  citizen  of  Iowa,  recovered 
judgment  in  his  own  name  in  New  York.  In  that  case,  it  is  plain 
jhat  it  could  not  be  discharged  against  his  assent  by  a  state  insolvent 
proceeding.  This  suggestion  comes  right  back  to  the  point  before 
discussed,  and  which  has  been  finally  set  at  rest  by  Baldwin  v.  Hale, 
viz. .  that,  if  the  creditor  is  a  non-resident  of  the  state,  a  discharge 
under  a  state  law  cannot  affect  him,  unless  he  voluntarily  becomes  a 
party  to  the  proceeding ;  and  this  is  the  case,  irrespective  of  where 
the  contract  was  entered  into,  or  was  to  be  performed. 

Place  of  making,  or  place  of  performance,  is  utterly  immaterial 
ill  all  cases  where  the  creditor  is  not  a  citizen  of  the  state  granting 
the  discharge. 

Citizenship  of  the  parties,  and  not  the  place  of  the  making,  oi 
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ilie  placo  fixed  for  the  performance  of  the  oontract,  is  the  oontroi- 
ling  element. 

As  the  plaintiff  was  undoubtedly  a  citizen  of  Iowa  at  the  time 
the  defendant  obtained  his  discharge  in  New  York,  it  is  not  neces- 
sary to  decide  the  question,  so  ably  debated  by  counsel,  whether  the 
defendant  did  in  fact  acquire  a  residence  in  New  York  at  the  timo 
he  applied  for  relief  under  its  insolvent  laws. 

To  my  mind  this  is  doubtful,  but  as  the  evidence  is  conflicting 
and  by  no  means  decisive,  we  ought  not,  on  this  ground,  to  disturb 
the  judgment  of  his  honor  below.  This  has  made  it  necessary  to 
dispose  of  the  case  on  the  assumption  that  the  defendant  was  not  a 
a  citizen  of  Iowa,  but  was  a  citizen  of  New  York,  when  he  applied 
for  his  discharge. 

Reversed. 


Taylob,  appellant,  v.  Shobt,  administrator,  e^  dL 

(fTi0w«,aa.) 
Mortgage — rdecm  <^  paH  <^  mortgagei  pnmiiee, 

4  mortgage  upon  several  lots  is  a  common  burden,  and  if  the  moitgagee,  witti 
knowledge  that  the  mortgagor  has  aliened  a  portion  of  the  lots,  releases  one 
of  the  other  mortgaged  lots,  he  thereby  dischaiges  the  aliened  lots  to  the 
extent  of  the  pro  rata  value  of  the  portion  released. 

But  if  the  mortgagee  could  show  that  the  mortgage  was  no  lien  on  the  released 
part,  and  that  the  owners  of  the  other  portion  sustained  no  ii^uiy  by  such 
release,  it  would  be  otherwise. 

Appbal  firom  Des  Moines  district  court 

This  action  was  brought  to  foreclose  a  mortgage.  The  defendant* 
are  two  subsequent  purchasers  of  mortgaged  premises,  and  de&nd 
on  grounds  stated  in  opinion.  The  decision  below  was  in  favor  of 
defendants,  from  which  plaintiff  appeals. 

TVacy  &  Ifewmafiy  for  appellant 

Gm.  Bobertson,  for  appellees. 

Dillon,  0.  J.  Plaintiff  had  a  mortgage,  or  deed  of  trust,  apon 
certain  lots.    The  district  court  finds  that  he  released  one  of  the 
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lots — the  Smith  lot.  The  evidence  shows  that  he  did  this  with 
knowledge  that  the  appellees  or  their  grantors  had  porchasedy  after 
the  execution  of  the  mortgage,  other  lots  covered  by  it.  The 
present  action  seeks  to  foreclose  the  mortgage  for  the  full  amount 
due  thereon,  against  the  lots  owned  by  the  appeUees.  The  appelleea 
insist^  that»  as  the  mortgage  was  a  common  burden  upon  all  the  lota 
embraced  in  it,  each  lot  is  charged  with  its  fair  proportion  of  the 
leb^  and  that  if  the  plaintiflf,  with  actual  knowledge  of  the  alienation 
^  the  appellees,  releases  the  mortgage  as  to  part  of  the  property,  he 
tihereby  discharges  the  portions  owned  by  the  appellees  to  the  extent 
of  the  pro  rata  value  of  the  portion  released.  Stevens  v.  Cooper, 
1  Johns.  Oh.  425;  Outon  v.  Knapp,  6  Paige  Ch.  35,  42;  Patty  v. 
Pease,  8  id.  277;  Duester  v.  Mc  Camus,  14  Wis.  307;  Parhman  v. 
Welch,  19  Pick.  231. 

This  general  rule  we  do  not  understand  the  appellant  to  contro- 
vert or  deny;  but  his  counsel  say,  in  their  written  argument,  ihat 
''when  the  Smith  obligation  (for  the  lot  plaintiff  released  to  Smith) 
became  due,  the  plaintiff  sued  it  and  was  defeated,  and  failed  to 
collect,  because  of  imperfection  in  the  title,  and  refuses  to  credit 
the  mortgage  debt  with  the  amount  of  it,  because  never  collected^'* 

The  records  in  the  two  cases  of  the  plaintiff  against  Smith  are 
not  before  us.  We  do  not  know  why  the  plaintiff  failed  therein. 
We  find  nothing  in  the  record  showing  that  he  was  unsuccessful, 
because  Smith  obtained  or  had  no  title. 

If  the  plaintiff  could  show  that  his  mortgage  was  no  lien  upon 
the  Smith  lot,  or  that,  by  releasing  it,  the  appellees  could  not  be  and 
were  not  injured,  the  claim  of  the  latter  could  not  be  sustained. 

We  see  nothing  in  the  case  to  take  it  out  of  the  rule  of  equity 
insisted  upon  by  the  appellees.  The  plaintiff's  discharge  of  the 
Smith  lot  firom  his  mortgage  was  his  own  voluntary  act ;  and  it 
operated  under  the  circumstances,  as  was  held  by  the  district  court, 
pro  rata  to  discharge  the  lien  thereof,  as  respects  the  property  of 
the  appellees,  the  apx)ellant  having  full  knowledge  of  the  sale  to 
and  the  rights  of  the  appellees. 

We  see  no  error  in  the  action  of  the  court  in  disallowing  to  the 
plaintiff,  as  against  the  appellees,  the  expenses  of  the  litigation,  in 
attempting  to  enforce  the  collateral  against  Smith  and  the  other 
parties.    The  decree  below  was  equitable,  and  must  be 

Affirmed. 

Vol.  I.— 36 
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State  y.  Stbattok,  appellant 

(97  Iowa,  410.) 
Forgery — detaching  wndUionfrom  promtnarg  nde. 

The  detachment  of  a  written  condition,  made  at  the  same  time  and  npoo  vL« 
same  paper,  from  a  promisaoiy  note,  if  altering  ito  character,  and  done  fraudp 
lently,  is  f oigeiy. 

Appeal  from  Blackhawk  district  court 

Defendant  and  one  Willis  were  indicted  jointly  for  forgery  in 
altering  a  promissory  note  for  $25  and  interest,  made  payable  to 
0.  H.  Stratton  or  bearer,  by  one  Brown.  The  alteration  consisted 
in  tearing  off  therefrom  the  following  condition,  which  was  under- 
written upon  the  same  paper  at  the  time  the  note  was  made : 

"  When  the  said  Brown  sells  fifty  dollars  worth  of  the  water  eleva- 
tor, and  pays  twenty-five  dollars,  his  note  to  be  considered  paid.'' 

It  was  charged  that  the  defendants,  after  the  instrument  was 
altered,  uttered  it  as  true  to  one  Fox. 

The  defendant  was  convicted  below,  and  sentenced  to  one  year's 
imprisonment  A  motion  for  a  new  trial  being  overruled,  defend- 
ant appeals,  upon  this,  among  other  grounds,  ^Hhat  the  condition 
which  it  is  alleged  defendant  removed,  would  not  extend  the  time 
of  payment,  but  the  note  would,  notwithstanding,  become  due  at 
the  time  therein  fixed." 

Boies  dk  Atten^  for  appellant 

ff.  0*  Connor f  attorney-general,  and  J/1  M.  Utifnbull,  distriot 
attorney,  for  the  state. 

DiLLOK,  0.  J.  I.  After  having  examined  the  testimony,  this 
court  is  of  opinion  that  it  sustains  the  verdict  of  the  juiy.  The 
defendant  produced  no  evidence  of  any  kind.  An  outline  of  the 
case,  made  by  the  state,  appears  in  the  siatement  There  was,  there- 
fore, no  error  in  the  action  of  the  district  court  in  overruling  this 
ground  of  the  defendant's  motion  for  a  new  trial.  It  is  not  deemed 
necessjirv  to  recount  the  evidence  at  length,  or  to  comment  upon  it 
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IL  The  defendant  asked  the  conrt  to* instruct  the  jury,  'Hhat 
when  two  are  charged  with  the  commission  of  a  crime,  and  it  is  not 
proved  beyond  a  reasonable  doubt  that  the  person  on  trial  commit- 
ted the  crime,  the  jury  are  bound  to  acquit^"  altered  by  adding* 
''  unless  the  jury  are  satisfied  that  he  is  an  accomplice  in  the  act 
charged,  aiding  or  abetting  the  other." 

In  the  written  argument  the  appellant's  attorney  complains  of  thi» 
alteration,  '^  for  the  reason  that  there  was  no  evidence  tending  ta 
prove  that  Stratton  was  an  accomplice  with  Willis  in  the  fraudulent 
uttering  of  this  note,  and  the  alteration  has  a  tendency  to  mislead 
the  jury." 

In  our  opinion  there  was  evidence  sufficient  to  justify  the  addi-^ 
tion  which  the  court  made  to  the  instruction  as  asked.  Not  only 
so,  but  the  case  made,  as  well  as  the  peculiar  frame  of  the  instruc- 
tion demanded,  rendered  it  highly  proper  for  the  court  to  refer  to 
the  law  relating  to  accomplices.  The  appellant  does  not  claim  that 
the  addition  lays  down  any  erroneous  principle  of  law,  but  only  that 
it  was  inapplicable  to  the  case.  This  ground  of  objection  is  not 
well  taken. 

.  in.  The  main  point  made  for  a  reversal  is,  that  the  condition 
(so  called)  which  it  is  alleged  that  the  defendant  detached  fiom  the 
'nstrument,  did  not  extend  the  time  of  payment,  or  in  any  manner 
increase  the  liability  of  Brown,  the  promisor.  If  the  alteration  did 
not  in  any  manner  affect  the  legal  character  of  the  instrument,  did 
not  give  to  it  any  different  effect  or  any  new  operation,  and  was  not " 
material  as  respects  the  liability  of  the  promisor,  or  the  value  of  the 
instrument,  it  would  not  be  forgery,  or  indictable  under  our  statute 
as  such.    This  much  may  be  conceded ;  but  the  converse  is  also  true» 

The  i)ortion  of  the  instrument  which  was  detached,  called  the 
"  condition,"  was  made  contemporaneously  with  the  note,  referred 
to  it  J  and  was  part  of  it.  The  **  note  "  and  "  condition  "  together 
constituted  one  instrument.  The  condition,  in  terms,  refers  to 
**  this  note,"  and  was  part  of  the  contract.  See  Oshorn  v.  Fulton, 
1  Blackf.  233 ;  Frischli  v.  Ootoen,  id.  350 ;  Elmore  v.  HigginSy  20 
I  wa,  250;  Wheelock  v.  Freeman,  13  Pick.  165;  Johnson  v.  ffeagan, 
.3  Me.  329;  and  see  cases  referred  to,  2  Parsons  N.  and  B.  539^ 
545,  546. 

With  the  condition  attached,  the  contract  was  not  a  promissory 
note  in  the  sense  of  the  law  merchant,  and  hence,  if  transforred  as> 
made,  even  before  due,  the  assignee  would  be  bound  to  take  notice 
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of  the  matters  named  in  the  condition.  With  the  condition  annexed, 
the  instrnment  was,  to  ase  an  apt  expression  of  Ghief  Justice  Gibsok, 
"a  courier  with  luggage."  With  the  condition  removed,  Brown 
appears  as  the  maker  of  a  negotiable  promissory  note.  If  such  a 
note  is  transferred  before  due,  for  value  and  without  notice,  the 
holder  cuts  off  any  equities  or  set-off  the  maker  may  have.  The 
alteration,  therefore,  tended  to  the  prejudice  of  Brown.  It  was 
material  in  its  character;  it  gave  a  new  quality  and  effect  to  the 
instrument 

It  has  been  decided,  and  most  properly,  that  the  interlineation 
or  insertion  of  the  words  ** bearer^*  or  ^^ order/*  in  a  note,  were 
material  alterations,  and,  if  done  without  the  maker's  knowledge 
or  assent,  would  avoid  the  instrument.  Scott  v.  Walker,  Dudley 
(Ga.),  243;  Johnson  v.  Bank,  2  B.  Mon.  350;  Bruce  v.  Wescott, 
S  Barb.  374;  2  Parsons  N.  and  B.  562,  564. 

The  alteration  is  material,  because  it  converts  an  instrument 
which  is  non-negotiable  into  one  which  is  negotiable,  and  this  may 
have  a  very  prejudicial  effect  upon  the  maker. 

If  such  an  alteration  is  fraudulently  made,  it  is  under  our  statute 
forgery. 

It  is  to  be  borne  in  mind,  that  this  is  a  case  where  the  annexed 
agreement  was  made  contemporaneously  with  the  note,  was  part  of 
it,  and  together  with  it  constituted  one  contract 

Bemoving  it  altered  the  instrument  as  Brown  made  it,  cause!  :\ 
to  appear  that  he  had  given  his  assent  to  an  instrument  to  whicl:, 
in  its  altered  shape,  he  had  never  assented  (1  Hawk.  P.  G.  ch.  7' , 
§  2) ;  gave  to  it  a  new  quality,  effect  and  operation  (2  East  P.  0. 
ch.  19,  §4>  855);  and«o,  within  the  statute  (Bev.  §4253),  and  the 
authorities,  the  act,  if  fraudulently  done,  is  forgery.  Rex  v.  Treble, 
2  Taunt  328;  2  Leach,  1040;  Buss.  &  Byan,  164;  2  Bussell  on 
Grimes,  319,  320,  346 ;  and  see  cases  before  cited. 

We  place  our  judgment  upon  the  plain  ground  that  the  alteration 
was  material,  in  that  it  converted  an  instrument  which  was  not 
negotiable  by  the  law  merchant  into  one  which  was,  and  was  thus 
of  a  character  which  would  tend  to  injure  Brown  and  deceive  others. 

I  think  it  could  be  fairly  shown  that  the  true  meaning  of  th.* 
^  condition  "  was,  that,  until  Brown  should  sell  fifty  dollars'  worth 
of  the  water  elevators,  he  was  under  no  obligation  to  pay  the 
twenty-five  dollars,  and,  therefore,  to  destroy  this,  so  as  to  make  it 
appear  that  Brown*s  obligation  to  pay  was  absolute  at  the  end  of  dx 
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months,  was  to  alter  the  character  of  the  contract  in  a  most  mate* 
rial  respect  But,  as  the  language  of  the  condition  is  not  free  from 
ambiguity,  the  court  prefers  to  rest  its  judgment  upon  the  basit 
above  indicated. 

Affirmed. 
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appellant 

(t7Iowa,4Sl) 
Tdegra^  oompami».    Liability  offer  nMake  in  irammMan  oj 


A  telegraph  company,  notwithstanding  special  printed  conditions  at  the  head 
of  the  despatch  sent,  exonerating  it  therefrom,  is  responsible  for  mistakes 
happening  in  consequence  of  its  own  fault,  such  as  want  of  proper  skill  ot 
ordinary  care  on  the  part  of  its  operators,  or  the  use  of  defective  instruments^ 
but  is  not,  under  those  conditions,  responsible  for  mistakes  occasioned  b;^ 
uncontrollable  causes,  such  as  atmospheric  electricity,  provided  these  mii^ 
takes  could  not  have  been  ascertained  and  guarded  against,  or  prevented  by 
the  exercise  of  ordinary  care  and  skill  on  the  part  of  the  operating  agents  ot 
the  company. 

Telegraph  companies  cannot  adopt  general  printed  rules,  exacting,  as  a  oou^ 
dition  of  sending  messages,  that  the  sender  shall  exonerate  or  release  the 
company  fix>m  damages  caused  by  defective  instruments,  or  by  want  of  proper 
skill  in  the  operators,  or  by  their  failure  to  use  due  care. 

A  condition,  requiring  a  party  who  desires  a  message  to  be  sent  with  absolute 
correctness  to  have  the  same  repeated,  is  a  proper  one,  and  where  the  con- 
(ZHion,  as  to  repeating,  exists,  and  is  known  to  the  party,  or  where  he  is  bound 
to  take  notice  of  it,  and  a  mistake  occurs  in  an  unrepeated  message,  the  mere 
proof  of  such  mistake,  without  some  other  evidence  of  carelessness  on  the 
part  of  the  company,  will  not  make  it  liable.  It  must  be  shown  that  the 
mistake  was  caused  by  the  fault  of  the  company. 

To  make  the  declaration  of  an  agent  binding  upon  his  principal,  it  must  b» 
within  the  scope  of  the  agency,  and  constitute  part  of  the  fM  gettm. 

Appeal  from  Cedar  district  court 

This  action  was  brought  for  damages,  caused  by  a  mistake  in  a 
telegraphic  message,  sent  over  defendant's  lines.  Such  message  wa? 
sent  on  the  28th  day  of  December,  1866,  by  the  ci^rrespcr. dents  of 
the  plaintiff,  at  Chicago,  to  plaintiff,  who  was  engaged  in  the  bu&i  • 
ness  of  buying  hogs,  in  the  village  of  Mechanicnlle,  lor/a.    Th«- 
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mistake  was  admitted,  and  it  was  agreed,  that,  if  plaintiff  was  entitlui 
to  recover,  the  damages  should  be  $950  and  interest 

The  character  of  the  mistake  appears  in  the  opinion. 

The  message  sent  was  written  upon  the  blank  portions  of  a 
printed  form,  which  the  defendant  famished  to  its  castomen 
generally,  and  to  the  correspondents  of  plaintiff,  who  were  a  com- 
mission firm,  in  Chicago,  particularly.  The  printed  form  was  as 
follows : 

^Gaton  Likes. 

**  Illinois  and  Mississippi  Telegraph  Company,  in  connection  with 
«11  other  lines  in  the  United  States  and  Ganadas. 

'*  Terms  and  conditions  on  which  messages  are  received  by  this 
company  for  transmission. 

"  In  order  to  guard  against,  and  correct  as  much  as  possible,  some 
of  the  errors  arising  from  atmospheric  and  other  causes  appertain- 
ing to  telegraphy,  every  important  message  should  be  repeated,  by 
being  sent  back  from  the  station  at  which  it  is  to  be  received,  to  the 
station  from  which  it  is  originally  sent  Half  the  usual  price  will 
be  charged  for  repeating  the  message,  and,  while  this  company,  in 
good  faith,  will  endeavor  to  send  messages  correctly  and  promptly, 
it  will  not  be  responsible  for  errors  or  delays,  in  the  transmission  or 
delivery,  nor  for  non-delivery,  of  repeated  messages,  beyond  two 
hundred  times  the  sum  paid  for  sending  the  message,  unless  special 
agreement  for  insurance  be  made  in  writing,  and  the  account  of 
risks  specified  in  this  agreement,  and  paid  at  the  time  of  sending 
the  message.  Nor  will  the  company  be  responsible  for  any  error  or 
•delay  in  the  transmission  or  delivery,  or  for  the  non-delivery,  of  any 
unrepeated  message,  beyond  the  amount  paid  for  sending  the  same, 
unless,  in  like  manner,  specially  insured,  and  the  amount  of  risk 
stated  therein,  and  paid  for  at  the  time.  No  liability  is  assumed  for 
errors  in  cypher,  or  obscure  messages ;  nor  is  any  liability  assumed 
by  this  company  for  any  error  or  neglect  by  any  other  company 
over  whose  lines  this  message  may  be  sent  to  reach  its  destination, 
and  this  company  is  hereby  made  the  agent  of  the  sender  of  this 
message,  to  forward  it  over  the  lines  extending  beyond  those  of  this 
company.  No  agent  or  employee  is  allowed  to  vary  these  terms,  or 
make  any  ether  or  verbal  agreement,  or  any  promise  as  to  the  time 
4if  performance,  and  no  one  but  a  superintendent  is  authorized  to 
tnakr  a  special  agreement  for  insurance.    These  terms  apply  through 
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the  whole  course  of  this  message^  on  all  lines,  by  which  it  may 
be  transmitted. 

**J.  D.  OATON,  PreMmt. 
"Ottawa,  III." 

The  message  was  delivered  to  defendant  in  Ghicago,  but  no  direc- 
tion was  given  to  repeat  it,  and  only  the  regular  tariff  for  unre- 
peated  messages  was  charged. 

The  plaintiff  acted  on  the  faith  of  the  message  received,  and  pur- 
<;ha8ed  a  quantity  of  hogs  at  a  higher  rate  than  he  would  have  done 
if  the  message  had  been  sent  correctly.  Evidence  was  introduced 
«t  the  trial,  tending  to  show  that  the  mistake  was  caused  by  an 
imperfect  instrument  at  the  receiving  office,  which  was  controverted 
by  testimony  introduced  by  defendant  The  jury  found  for  the 
plaintiff,  and  from  the  denial  of  a  motion  for  a  new  trial  the 
defendant  appealed. 

(7.  D.  Caton  and  Wolf  dt  Landt,  for  appellant 

Cook  (£  Drurtf,  for  appellee. 

Dillon,  0.  J.  Properly  to  examine  and  consider  the  important^ 
And,  in  this  state,  undecided  questions  arising  on  the  record,  this 
cause  was  held  over  from  the  last  term.  We  are  now  prepared  to 
decide  it 

The  original  message  left  with  the  defendant  for  transmission  was 
this: 

"  Live  hogs,  six  (6),  six  quarter  (6^).  Dressed,  six  three-quarters 
{6i),- seven  (7),  firm.*' 

As  delivered  to  the  plaintiff  it  read : 

'*  Live  hogs,  six  three-quarters,  seven  (7),  firm." 

From  the  middle  of  the  message  was  omitted  the  words : 
.    "  Six  (6),  six  quarter  (6i),  dressed." 

The  effect  of  the  omitted  words  was,  that  the  price  of  dressed 
hogs  was  stated  to  be  the  price  of  live  hogs.  That  the  mistake 
occurred  is  not  controverted.  That  the  plaintiff  acted  upon  the 
message,  as  delivered,  purchased  hogs  upon  the  basis  of  value 
therein  stated,  and  was  damaged  in  consequence  to  the  extent  of 
1950,  are  undisputed  facts. 

The  general  question  in  the  case  on  the  merits  is,  whether  the 
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defendant  is  liable  for  this  mistake,  and  the  damages  which  it  ooca- 
sioned  to  the  plaintifEl 

The  solution  of  the  question  involyes  the  consideration  of  seyeral 
others,  which  we  proceed  to  notice  in  proper  order. 

The  plaintiff,  in  the  first  place,  maintains  that  the  defmdant  la 
liable  for  this  mistake,  by  the  express  provisions  of  the  statute. 
Bev.  §  1353. 

The  section  is  this: 

^^The  proprietor  of  a  telegraph  is  liable  far  aU  mistakes  in  trans- 
mitting messages  made  by  any  person  in  his  employment^  as  well  as 
for  all  damages  resulting  from  a  failure  to  perform  any  other  duties 
required  by  law." 

To  this  portion  the  defendant  answers,  that  the  statute  applies 
only  when  the  parties  have  made  no  special  contract ;  that  the  legis- 
lature did  not  intend  to  prohibit  parties  to  enter  into  such  reason- 
able stipulations  as  they  might  deem  proper  respecting  the  transmis- 
sion of  messages;  that,  in  this  instance,  the  parties,  viz.,  the 
company,  on  the  one  side,  and  the  plaintiff,  through  his  agents,  on 
the  other,  did  regulate  their  respective  rights  by  the  conditions  and 
terms  printed  at  the  head  of  the  message;  and  it  is  to  these  condi- 
tions and  terms,  so  far  as  they  apply,  and  not  the  general  declaration 
of  the  statute,  that  resort  must  be  had,  to  determine  the  measure  of 
the  defendant's  liability. 

To  this  the  plaintiff  rejoins,  that  the  statute  is  founded  on  public 
policy,  and  is  declarative  of  it ;  that  it  authorizes  no  regulations  or 
contracts  restricting  the  liability  it  imposes ;  and  it  is  argued,  that, 
since  it  is  shown  that,  by  repeating  messages,  mistakes  may  be 
avoided,  it  becomes,  under  the  statute,  the  duty  of  the  company 
itself  to  repeat  the  message  — a  duty  which  it  cannot,  by  regulations^ 
shift  on  to  the  public. 

On  this  point  the  court  below  held  with  the  defendant,  as  will  be 
seen  by  reference  to  the  instruction  numbered  one,  copied  in  the  state- 
ment of  the  case.  If  there  was  any  error  in  this,  it  is  one  of  which 
the  defendant  cannot  complain.  Our  inclinations,  however,  are, 
that  the  point  was  rightly  ruled  below;  but,  since  the  exigencies  of 
the  present  appeal  do  not  require  any  positive  determination  of  it, 
we  pass  it,  with  the  statement,  that  we  will  concede,  for  the  purposes 
of  this  case,  that  the  statute  does  not  make  the  defendant  liable,  at 
all  events,  and  that  it  is  competent  for  the  company,  notwithstanding 
the  statute,  to  enter  into  stipulations,  or  to  adopt  reasonable  rules. 
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conditions  and  regulations,  governing  the  transmission  of  messages; 
and  it  will  also  be  conceded,  that  the  regulation  respecting  the  repe- 
tition of  messages  (the  only  one  involved  in  this  case),  is  reasonable, 
and  binding  upon  the  parties.  It  is  the  more  proper  to  pass  the 
point  without  any  decisive  ruling,  because  it  has  occurred  to  us 
— though  counsel,  we  believe,  did  not  allude  to  the  circumstance — 
that,  since  the  message  was  delivered  to  the  defendant  in  another 
stale,  it  might  be  debatable  whether  our  statute  had  any  application 
to  the  case,  even  though  the  mistake  may  have  happened  in  that 
part  of  the  defendant's  line  which  is  situate  in  this  state. 

Bespecting  the  right  to  limit  liability  by  stipulation,  or  printed 
conditions,  see,  generally,  Wann  v.  Telegraph  Company,  37  Mo, 
472, 1866  (similar  statute  to  Iowa) ;  Camp  v.  Telegraph  Company, 
1  Met  (Ey.)  164, 1858  (right  affirmed  without  aid  of  statute) ;  Bllis 
V.  Telegraph  Company,  13  Allen  (Mass.),  226, 1866 ;  MacAndrew  v. 
Telegraph  Company,  17  C.  B.  3, 1855;  Telegraph  Company  v.  Careio, 
16  Mich.  525,  1867 ;  S.  0.,  7  Am.  Law  Beg.  (N.  S.)  18 ;  Bimey  v. 
Telegraph  Company,  18  Md.  341, 1862 ;  Breese  v.  Telegraph  Com- 
pany, 45  Barb.  274, 1866 ;  and  see  cases  collected,  2  Am.  Law  Bev. 
615-632;  and  by  Prof.  Dwight,  4  Am.  Law  Beg.  (N.  S.)  192-199. 

Having  assumed  the  validity  of  the  printed  conditions,  so  far  as 
respects  the  repetition  of  messages,  and  that  the  message  in  ques- 
tion was  sent  subject  thereto,  the  inquiry  next  arises,  what  is  the 
meaning  and  effect  thereof,  so  far  as  they  relate  to  the  facts  of 
the  present  cause. 

As  to  the  cause  of  the  mistake,  the  parties  differed.  One  of  the 
positions  assumed  by  the  plaintiff,  if  not  the  main  one,  was  that  the 
mistake  was  caused  by  a  defective  instrument  in  the  office  of 
the  company  at  the  place  at  which  the  message  was  received.  He 
offered  evidence  tending  to  establish  his  theory.  This  theory  was 
denied  by  the  defendant,  and  it  offered  evidence  tending  to  show 
that  the  mistake  could  not  have  been  occasioned  by  the  alleged 
defect  in  the  instrument,  but  must  have  been  occasioned  by  uncon* 
troUable  atmospheric  causes.  • 

The  third  and  fourth  instructions  of  the  court  {eee  statement) 
relate  to  these  two  conflicting  theories. 

In  the  third  instruction,  the  court  directed  the  jury  that,  although 

the  contract  was  made  as  claimed  by  the  company,  yet  'Mt  was 

still  the  duty  of  the  defendant  to  employ  skillful  operators  and 

proper  instruments,  *  *  *  and  if  the  message  was  not  transmitted 

Vol.  L  —  87 
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oorrectljy  not  by  reason  of  its  not  being  repeated,  bat  becauae  of 
nnskillfal  operators,  or  defective  or  imperfect  instmmenta,  the 
defendant  is  liable/' 

The  fourth  instruction  lays  down  the  conyerae  proposition,  and 
Bays  to  the  jury,  that,  if  the  mistake  was  caused  "  by  the  interruption 
of  the  working  of  the  telegraph  by  atmospheric  electricity  or  other 
unavoidable  or  uncontrollable  cause,  then  the  defendant  is  not  liable." 

The  tenth  instruction  requires  that  the  company,  notwithstanding 
the  special  conditions,  shall  keep  good  instruments.  The  eleventh 
instruction  substantially  tells  the  jury  that  it  is  incumbent  on  the 
plaintiff  to  show  that  the  mistake  happened  by  reason  of  a  defective 
instrument  The  twelfth  instruction  lays  down  the  law  to  be,  that, 
if  the  mistake  happened  in  consequence  of  the  want  of  ordinary 
skill  in  the  operators,  or  in  consequence  of  the  use  of  imperfect  or 
defective  instruments,  the  defendant  would  be  liable.  And,  from 
the  special  terms  and  conditions  at  the  head  of  the  printed  message, 
the  defendant  could  not  well  complain  of  this  statement  of  the  law. 
On  general  principles  it  would  be  bound  to  employ  skillful  operators, 
to  exercise  due  cSu^,  and  to  use  good  instruments.  And,  on  general 
principles,  if  it  omitted  this  duty,  and  damage  ensued  to  a  party  in 
consequence  of  such  omission,  he  would  have  his  action  therefor. 

We  do  not  understand  the  learned  counsel  for  the  company  to 
insist  that  the  general  principles  of  law  stated  in  the  instruction  i 
of  the  court  would  not  be  correct,  if  it  were  not  for  the  printed 
conditions  under  which  the  message  was  sent,  and  which,  it  is 
insisted,  modify  the  common-law  liability  of  the  company. 

It  is  claimed  that  these  conditions  govern  the  rights  and  measure 
the  liabilities  of  the  parties,  and  that  their  effect  is  to  exonerate 
^  the  company  from  any  loss  which  may  arise  frx}m  mistakes  in 
messages,  whether  arising  from  unavoidable  causes,  or  the  improper 
or  negligent  conduct  of  its  servants"  It  is  insisted  by  the  distin* 
guished  counsel  for  the  appellant,  that  such  conditions  are  reason- 
able, because  **  the  element  used  is  subtle,  intangible,  fitful,  capable 
of  only  partial  control  by  man,  and  always  liable  to  great  inter- 
ferences from  causes  entirely  beyond  human  controL  Atmospheric 
electricity  is  only  one  of  the  many  difficulties  with  which  the  ^lo 
grapher  has  to  contend.  At  first,  the  mode  of  dealing  with  these 
difficulties  was  not  understood,  nor  is  it  yet  matured,  although  men 
of  talent,  of  scientific  attainments,  and  of  the  closest  observation^ 
have  devoted  many  years  to  the  subject.    Enough,  however,  has 
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been  learned  to  demonstrate  absolnfcely  the  impossibility  of  avoiding 
mistakes^  except  by  repeating  messages.  *  *  Contracts  such  as 
the  present  are  reasonable,  and  such  as  the  company  had  a  perfect 
right  to  make.  Still,  we  are  liable  for  gross  negligence,  notwith- 
standing the  stipulation  would  exempt  us.  This  is  the  hardest  rule 
that  has  ever  been  held  against  a  telegraph  company."  And  he 
oVects  to  the  third  instruction,  '^  because  it  holds  the  company 
liable  for  ordinary  negligence,  instead  of  gross  negligence ;"  and  to 
the  fourth  instruction,  because  it  is  contended  that  its  effect  is,  that 
if  the  mistake  was  not  produced  by  unayoidable  causes  the  company 
is  liable. 

The  substance  of  the  court's  instructions,  taken  together,  is,  that 
the  company,  notwithstanding  the  special  printed  conditions,  is 
responsible  for  mistakes  happening  in  consequence  of  its  own  fault, 
such  as  want  of  proper  skill,  or  ordinary  care,  on  the  part  of  its 
operators,  or  the  use  of  defective  instruments ;  but  is  not,  under 
those  conditions,  responsible  for  mistakes  occasioned  by  uncontrol- 
lable causes,  sach  as  atmospheric  electricity,  provided  these  mistakes 
<^ould  not  have  been  ascertained  and  guarded  against,  or  prevented 
by  the  exercise  of  ordinary  care  and  skill  on  the  part  of  the  operat- 
iug  agents  of  the  company. 

Thus  viewing  the  instructions  of  the  court,  they  state  the  law 
oorrectly,  at  least  not  unfavorably  to  the  defendant  The  consider- 
ations mentioned  by  the  appellant's  counsel  are  quite  sufficient  to 
justify  a  court  (in  the  absence  of  a  statute  otherwise  settling  the 
liability  of  the  company)  in  holding  reasonable  the  condition  as  to 
repeating  messages,  and  exempting  it  from  liability  for  mistakes  in 
unrepeated  messages,  occasioned  by  unavoidable  or  uncontrollable 
causes,  provided  proper  instruments  have  been  used,  and  proper  care 
and  skill  exercised  by  the  company's  employees  to  avoid  or  prevent 
the  mistake. 

But  the  arguments  suggested  furnish  no  reason  why  a  company 
should  be  allowed  to  make  general  printed  conditions,  which  should 
have  the  effect  to  relieve  it  from  liability  for  "  the  improper  or  negli< 
gent  conduct  of  its  servants."  Telegraph  companies,  like  railroad 
companies,  owe  important  duties  to  the  public.  Generally,  there 
are  no  competing  lines,  and,  if  so,  the  business  is  necessarily  in  the 
hands  of  a  few.  These  companies  must  act  in  good  faith  toward 
the  public,  and  cannot,  by  general  conditions,  demand  unreasonable 
concessions  firom  those  proposing  to  send  messages. 
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It  is  not  necessary  to  disease  what  might  be  lawfully  done  by  m 
ipecial  contract 

Bnt  I  deny  that  companies  can  adopt  general  printed  roles^  exact- 
ing, as  a  condition  of  sending  messages,  that  the  sender  shall  exon* 
erate  or  release  the  company  firom  damages  caused  by  defectiye 
instruments,  or  by  the  want  of  proper  skill  in  the  operators,  or  by 
their  failure  to  use  due  care. 

The  court  has  carefully  examined  the  printed  conditions,  under- 
neath which  the  message  in  question  was  written,  and  its  opinion 
is,  that  none  of  these  conditions  should  be  construed  as  undertaking 
to  exempt  the  company  from  liability  caused  by  its  own  fEtulL 
These  conditions,  fairly  viewed,  presuppose  or  assume  that  the 
company  will  discharge  its  reasonable,  common-law  duties,  by  using 
good  instruments,  and  by  employing  skillful  agents,  who  shall,  in 
the  performance  of  their  duties,  exercise  due  and  proper  care. 

The  statements  in  these  ^^  conditions,''  as  to  atmospheric  causes, 
and  the  promise  ^^in  good  faith  to  endeavor  to  send  messages 
correctly  and  promptly,''  shows  that  the  purpose  obviously  is  to 
guard  against  liability  for  mistakes  arising  from  atmospheric  or 
other  like  causes,  not  to  provide  for  exemption  from  liability  for 
mistakes  caused  by  its  own  avoidable  faults. 

If  any  sinister  or  unfair  purpose,  such  as  exoneration  from  lia- 
bility for  its  own  want  of  due  care,  was  intended,  such  purpose-^ 
conceding  its  lawfrilness — should  be  unmistakably  expressed,  and 
will  not  be  held  by  the  court  to  lurk  in  any  general  language. 

Nor  can  we  assent  to  the  proposition  maintained  by  the  appel- 
lant's counsel,  that,  under  such  conditions,  '^the  company  is  held 
for  gross  negligence  only,  this  being  the  hardest  rule  that  has  ever 
been  held  against  a  telegraph  company." 

We  have  examined  all  the  leading  cases  known  to  have  been 
decided,  with  respect  to  this  subject,  and  have  not  found  one  !iold 
ing  (when  tliis  was  the  exact  point  in  judgment)  that  the  ordinary 
printed  conditions,  as  to  repeating  messages,  have  the  effect  to 
release  the  company  frx>m  mistakes  caused  by  its  own  want  of  ordi- 
nary care. 

There  is  a  dictum  in  Mac  Andrew^ s  Case — the  first  case  which 
arose  (17  Com.  B.  3,  1835),  to  the  effect  that,  by  regulations,  the 
companies  may  protect  themselves  from  liability  for  mistakes  in 
imrepeated  messages,  except  those  caused  by  their  gross  negligencr^ 
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And  this  expreflsion  has  been  incantionsly  copied,  and  used  arguendo 
bj  other  conrts,  as,  for  instance,  in  Wann  v.  TeL  Co.^  37  Mo.  472. 

Withont  adverting  to  the  difference  between  the  English  and 
American  rule  as  to  the  right  of  a  carrier  to  limit  his  liability  and 
ttie  mode  of  doing  this  when  it  is  allowed,  it  is  sufficient  to  repeat 
that  it  never  has  been  held  that  a  telegraph  company  may,  by  gen- 
eral printed  conditions,  stipulate  for  exemption  from  aU  liability 
except  for  gross  negligence. 

In  view  of  the  importance  of  the  principles  involved,  and  the 
consideration  that  the  law  as  to  the  rights  and  responsibilities  of 
telegraph  companies  is,  in  a  large  measure,  yet  to  be  settled,  I  may 
be  justified  in  departing  from  my  usual  course,  and  review  briefly 
some  of  the  cases  bearing  upon  the  question  respecting  the  effect  of 
the  condition  as  to  repeating  the  messages  upon  the  liability  of  the 
company. 

In  EUU  V.  Tel  Co^  13  Allen  (Mass.)  226, 1866,  the  mistake  in  the 
dispatch  consisted  in  making  it  read  $175  instead  of  1125.  The 
company  had  established  the  usual  condition  as  to  repeating  and 
insuring  messages.  In  the  statement  of  the  case  occurs  the  impor- 
tant fact :  ^^  There  was  no  evidence  of  carelessness  or  negligence,  except 
the  error  in  the  sum,  which  was  made  by  some  agent  of  the  com* 
pany  in  transmission.^'  The  supreme  court,  in  an  opinion  prepared 
by  the  able  and  distinguished  Chief  Justice  Bioblow,  held  the 
stipulation  as  to  repeating  messages  to  be  reasonable,  and  that,  so 
fJEur  as  reasonable,  it  would  limit  the  liability  of  the  company.  It 
also  held,  that  the  plaintiff  was  not  entitled  to  recover  without 
further  proof  of  carelessness  than  that  there  was  an  error  in  the 
message  as  delivered.  After  critically  examining  the  case,  I  am  of 
opinion  that  it  is  only  authority  for  these  two  points.  The  reversal 
of  the  judgment  below  in  that  case  must  be  supported  on  the  ground 
that^  under  the  circumstances,  the  plaintiff  ought  to  show  careless- 
ness on  the  part  of  the  company  or  its  agents,  and  that,  as  the  mes- 
sage was  not  repeated,  this  could  not  be  inferred  (as  the  court  below 
had  instructed)  from  the  mere  fact  that  a  mistake  in  the  sum  had 
been  made.  If  this  be  the  true  view  of  that  case,  as  it  undoubtedly 
is,  it  commands  cordial  assent 

It  is  said  by  Chief  Justice  Bigblow,  near  the  end  of  the  opinion, 
iihat  ^  of  course  the  defendants  would  be  liable  for  any  negligence 
ttusing  damage,  which  would  not  have  been  prevented  by  a  compli- 
ance with  these  rules/'  viz.,  those  relating  to  the  repetition  of  mes- 
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sages.  If  it  is  meant  to  be  asserted,  as  might  be  implied,  that  m 
company  can,  as  respects  unrepeated  messages,  make  conditions 
exempting  themselves  firom  all  liability  for  negligence  causing 
damage,  this  is  a  proposition  from  which,  in  this  breadth,  I  mns^ 
withhold  my  concurrence.  Wann  v.  Tel  Oo^  37  Mo.  472, 1866,  ia 
very  much  like  Ellis'  case,  just  mentioned. 

The  plamtiflF  ordered,  by  telegraph,  salt  from  New  York,  by  ^aaiU^ 
As  the  dispatch  was  deliyered,  it  read,  '^  ship  by  railJ*  This  was 
done  and  damage  caused,  and  suit  brought.  The  plaintiff  did  not 
repeat.  The  company  had  the  ordinary  condition,  as  to  repeating 
dispatches.  It  appeared  that  ^Hhe  only  evidence  to  sustain  the 
charge  of  carelessness  was  the  mistake  in  the  message.  **  On  this 
state  of  facts,  the  company  was  held  not  liable.  The  case  cannot,  I 
think,  be  fairly  said  to  decide  that  the  effect  of  not  repeating  is  to 
exempt  the  company  from  liability  for  want  of  ordinary  care,  since 
there  was  no  eyidence  of  the  want  of  such  care  on  its  part  The 
judgment  below,  in  this  case  was,  in  my  opinion,  properly  reversed, 
but  the  reversal  should  be  placed  on  the  ground  that  the  plaintiff 
offered  no  evidence  to  prove  neglect  (except  the  error  in  the  mes- 
sage), and  the  instructions  of  the  court  below  held  the  company 
(under  the  regulations  as  to  repeating)  to  too  strict  a  measure  of 
liability. 

In  Camp.  v.  Tel  Co.,  1  Met.  {Ky.)  164, 1858,  a  message  containing 
an  offer  for  the  purchase  of  whisky  was  delivered,  reading  16  cents 
per  gallon  instead  of  15  cents.    TJsual  condition  as  to  repeating. 

The  plaintiff  neither  averred  nor  proved  negligence  on  the  part  of 
the  company,  or  want  of  proper  skill  in  its  agents,  but  based  his 
action  wholly  upon  the  notion  that  the  company  was,  by  law,  bound 
to  transmit  the  message  correctly.  It  was  held,  and  most  properly, 
that  the  condition  as  to  repeating  was  reasonable,  and  that  the  com- 
pany was  not  liable. 

The  court  say:  ^^The  plaintiff  must,  therefore,  be  regarded  aa 
having  sent  the  message  at  his  own  risk,  inasmuch  as  he  failed  to 
have  it  repeated,  and,  consequently,  the  company  [under  the  case 
made]  is  not  liable  for  the  mistake.'' 

This  is  right ;  but  the  case  does  not  hold  that  such  a  conditioQ 
con  exempt  a  company  from  the  duty  of  exercising  proper  jare  to 
secure  correct  transmission,  even  though  the  message  be  not 
repeatel 

Of  the  same  general  character  is  Breese  v.  Tel  Co^  45  Barb.  274| 
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1866.  The  mistake  (17,000  instead  of  1700)  was  caused  ''  by  some 
error  of  some  of  the  defendant's  operators,  the  precise  cause  of  which 
is  unknoion,  ^  and  it  was  held  that  the  condition  as  to  repeating 
was  a  defense.  But  the  case  does  not  decide  that  such  condition 
will  exempt  the  company  and  its  agents  firom  the  exercise  of  proper 
oare  to  secure  a  correct  transmission. 

In  accordance  with  these  views  is  the  opinion  of  a  distinguished 
jurist  Speaking  of  McAndrenfs  CasCy  Judge  Bedfield  (2  Bail- 
way,  8d  ed.,  p.  244,  pi.  12)  says :  ^^In  the  case  last  cited,  a  ^iiere  ia 
made,  how  far  the  company,  in  such  case  (exempting  itself  from 
liability  unless  message  is  repeated),  will  be  liable  for  gross  negli* 
gence.  We  think  there  ought  to  be  no  doubt  as  to  the  responsibility 
of  the  company  in  such  cases,  for  even  ordinary  neglect.  And  the 
whole  extent  to  which  such  a  condition  should  be  held  to  qualify 
the  responsibility  of  the  company  is,  that  it  will  not  be  held  abso- 
lutely responsible  as  insurers  of  the  accuracy  of  transmitting,  unless 
fq)eated  and  paid  for  as  such.*^  And  he  repeats  the  same  view  in 
his  more  recent  work  on  carriers,  just  published.  Bed£  on  Carr. 
§§  552,  557,  561. 

In  the  Tel  Co.  y.  Oarew  {supra),  Judge  Ohbistiakcy,  arguendo, 
says :  ^^  But  doubtless  the  use  of  good  apparatus  and  instruments 
would  be  required,  and  reasonable  skill,  and  a  high,  perhaps  the 
yery  highest,  degree  of  care  and  diligence  in  their  operation.'' 

These  authorities  above  cited  fairly  warrant  the  proposition,  that 
where  the  condition  as  to  repeating  exists,  and  is  known  to  the 
party,  or  where  he  is  bound  to  take  notice  of  it,  and  a  mistake 
occurs  in  an  unrepeated  message,  the  mere  proof  of  such  mistake, 
without  some  other  evidence  of  carelessness  or  negligence  on  the 
part  of  the  company,  will  not  make  it  liable. 

To  apply  that  principle  to  this  case :  The  plaintiff,  to  recover, 
must  prove  something  more  than  the  mistake  and  the  damage.  He 
must  show  that  this  mistake  was  caused  by  the  fault  of  the  defend- 
ant, and  that  it  might  have  been  avoided  if  the  defendant's  instru- 
ments had  been  good  ones,  and  if  the  defendant's  agents  had  pos- 
sessed the  requisite  skill,  and  exercised  the  proper  care  and  dili- 
gence in  respect  to  the  transmission  and  receipt  of  the  message  in 
Ciestion. 

As  the  judgment  must  be  reversed,  and  a  new  trial  ordered,  fof 
the  error  of  the  court  in  the  admission  of  evidence,  we  have  decided 
those  questions  of  law  which  would  necessarily  arise  on  the  re-trial 
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Appellant's  counsel  contend,  that  the  verdict  is  against  Hie 
ovidence. 

Upon  this  point  we  do  not  deem  it  necessary  or  expedient  to 
express  any  opinion.  The  evidence  on  the  next  trial  may  not  ba 
the  same. 

If  the  plaintiff  can  establish  that  the  instrument  was  not  a  rea- 
sonably efficient  one,  or  not  in  good  repair  and  condition,  and  that 
by  reason  thereof  the  mistake  was  caused,  he  will  thereby  make  oat 
a  cause  of  action,  notwithstanding  the  printed  conditions  at  the 
head  of  the  message. 

So,  if  the  Clinton  operator  at  the  intermediate  station,  or  Mr. 
Short,  the  operator  at  the  terminal  station,  did  not,  under  the  cir- 
cumstances, considering  the  weather,  the  character  of  the  message, 
the  nature  of  the  interruption  and  the  like,  use  that  degree  of  skill, 
care  and  diligence  which  was  reasonably  required,  and,  in  conse- 
quence, the  mistake  happened,  when,  by  the  exercise  of  such  skill, 
care  and  diligence  the  mistake  in  question  would  have  been  avoided, 
the  company  is  liable. 

But  if  the  error  is  not  shown  to  be  attributable  to  the  fiftult  of  the 
company,  the  plaintiff  must  fiuL  And,  if  the  jury  believe,  from  the 
whole  evidence,  that  the  mistake  was  occasioned  by  atmospheric 
causes,  which  a  reasonable  degree  of  care  and  skill  could  not  guard 
against  and  prevent,  it  is  their  duty  to  find  for  the  defendant 

One  other  point  ought,  perhaps,  in  this  connection,  to  be  referred 
to,  and  the  law  in  relation  thereto  stated,  since  it  may  again  arise. 

We  do  not  understand  the  pleadings  to  limit  the  plaintiff  to  prov- 
ing the  apparatus  to  be  defective,  in  order  to  make  out  his  case,  but 
he  alleges  generally  the  negligence  of  the  defendant  in  the  trans- 
mission of  the  message. 

The  defendant  has  contended  in  this  court  that  the  mistake  in 
the  message  arose  in  this  way: 

While  the  message  was  being  received  by  Mr.  Short,  the  receiving 
operator  at  the  place  of  destination,  atmospheric  electricity  affected 
the  line  west  of  the  sending  operator.  This  happened  when  the 
receiving  operator,  Mr.  Short,  was  at  the  first  word  ^^six."  The 
machine  then  spluttered.  The  sending  operator  was  ignonmt  of 
this,  and  continued  sending  the  message  until  he  had  passed  ine 
last  ''six."  Meanwhile  the  receiving  operator  gets  his  instrament 
into  "  adjustment,"  that  is,  he  regulates  the  tension  of  the  rubber 
springs  so  as  to  adapt  the  machine  to  the  strength  of  the  currenti 
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and  he  then  says  to  the  sending  operator  to  repeat  from  the  word 
^^six/'  that  is,  from  the  last  word  which  was  received  plainly.  The 
receiving  operator  meant  the  first  six ;  the  sending  operator  supposed 
he  meant  the  last  six,  for  he  had  continued  to  send  the  message  in 
ignorance  of  the  &ulty  working  of  the  line  beyond  him.  The 
sending  operator  repeated  from  the  last  ''six/'  and  from  that  only^ 
in  consequence  of  which  all  the  message  between  the  two  words 
^*  six  "  was  omitted. 

If  these  were  the  facts,  is  the  defendant  liable  ?  The  general 
principles  governing  this  inquiry  have  been  before  stated.  If  the 
operating  agents  of  the  company  used,  under  the  circumstances^ 
reasonable  and  proper  care  to  gusord  against  the  mistake,  then  there 
is  no  liability,  for  there  would  be  no  negligence,  and  if  no  negligence 
the  company  is  protected  by  the  printed  condition  as  to  repeating 
the  message. 

On  the  other  hand,  if  the  operating  agents  of  the  company  did 
not  use  ordinary,  usual  and  reasonable  care  in  transmitting  the 
message,  and  if  the  want  of  care  (and  not  atmospheric  causes,  or 
the  infirmities  of  telegraphing)  caused  the  mistake,  the  company  is 
liable.  But  the  plaintiff  not  having  repeated  the  message,  it  is 
incumbent  on  him  to  satisfy  the  jury  that  the  mistake  was  caused 
by  the  defendant's  negligence,  and  would  not  have  occurred  had 
the  defendant's  agents  used  proper  care  in  the  transmission  and 
receipt  of  this  particular  message. 

As  appears  in  the  statement  of  the  case,  the  court,  against  the 
•defendant's  objections,  admitted  the  plaintiff  to  give  in  evidence 
<sertain  admissions  of  Short,  the  operator,  made  at  a  period  dis- 
tinctly subsequent  to  the  delivery  of  the  message.  The  rule  of  law 
respecting  the  admissibility  of  the  declarations  and  admissions  of 
4igents  to  bind  their  principals  is  well  settled. 

To  be  bindings  the  declaration  must  be  within  the  scope  of  the 
■agency,  and  constitute  part  of  the  res  gesta.  The  statement  of  the 
law  on  this  point  by  Mr.  Greenleaf  (1  Ev.  §  113)  is  very  happily 
expressed.  "  The  admission  or  declaration  of  the  agent  binds  the 
principal  only  when  it  is  made  during  the  continuance  of  the 
tigency,  in  regard  to  a  transaction  then  depending,  ei  dum  fervet 
apuSy^  etc.  And  the  law,  as  thus  laid  down,  has  been  before  reoog* 
nized  in  this  court  Farner  v.  Turner,  1  Iowa,  53;  Wiggins  v. 
Leonard,  9  id.  194,  which,  in  principle,  applies  to  this  case.  And 
4ee  also  Story  on  Agencies,  §§  134, 137,  and  cases  cited. 

Vol.  I.— 38 
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The  law  is  well  illastrated  by  two  recent  cases  in  Massacbusetto. 
In  the  one,  an  action  by  a  passenger  against  a  railroad  company 
for  the  loss  of  his  trunk,  the  admission  of  the  condnctor,  baggage 
master,  or  station  master,  as  to  the  manner  of  the  loss,  made  the 
next  morning,  in  answer  to  inqairies  for  the  trunk,  are  compe- 
tent against  the  com^Miny,  it  being  part  of  the  duties  of  such  agents 
to  deliver  the  baggage  of  passengers,  and  to  account  for  the  same, 
if  missing,  and  inquiry  is  made  within  a  reasonable  time.  Morse 
y.  R  R.  Co^  6  Gray,  460. 

But,  in  an  action  against  a  railroad  company  for  damages  by  a 
collision,  through  the  alleged  negligence  of  the  engineer,  his  state- 
ments as  to  the  accident,  made  a  few  days  afterward,  were  held  not 
competent  against  the  company.  Robinson  t.  ^^^e  R.  R.  Oo^  7 
Gray,  92. 

The  message,  in  the  case  at  bar,  had  been  delivered  from  one  to 
three  days  before  the  alleged  declarations  were  made  by  the  agents 
which  were,  in  part  at  least,  narrative  of  a  past  occurrence,  and  no 
part  of  the  res  gesta — no  part  of  a  depending  transaction ;  and  it 
falls  within  the  class  illustrated  by  the  case  last  cited,  and  not  by 
the  one  first  cited,  from  Gray's  reports. 

In  the  opinion  of  the  court,  it  is  very  doubtful  whether  any  por- 
tion of  the  declarations  or  admissions  of  Mr.  Short  was  competent 
But,  certain  it  is,  that  his  statements,  that  he  '^believed  the  instru- 
ment was  the  cause  of  the  mistake;  that  he  had  written  to  the 
company  two  or  three  times  about  it,  and  that  they  paid  no  atten- 
tion to  it,''  are  clearly  incompetent,  and  admissible  on  no  conceiv- 
able principle. 

We  have  looked  at  the  case  to  see  whether,  conceding  the  incom- 
petency of  this  portion  of  the  evidence,  we  could  fairly  say  that  it 
did  not  prejudice  the  defendant  But,  when  it  is  remembered,  that 
one  of  the  principal  points  of  contest  before  the  jury  related  to  the 
question  of  fact  whether  or  not  the  instrument  was  defective ;  that 
to  this  question  both  parties  directed  a  large  portion  of  the  evidence ; 
and  that  this  subject  occupies  a  considerable  part  of  the  charge  of 
the  court,  the  materiality  of  the  admissions  of  Short,  erroneously 
allowed  to  go  to  the  jury,  is  too  manifest  to  admit  of  dispute. 
Under  these  circumstances,  this  court  cannot  afSrm  that  it  reason- 
ably appears  that  the  evidence  did  not  unjustly  prejudice  the  cause 
of  the  defendant 

And  for  this  reason  the  judgment  of  the  district  court  must  be 
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reversed.  The  question  made  by  the  defendant,  as  to  non-liability 
for  interest  on  the  damages,  is  settled  against  it  by  the  stipulation 
on  file,  which  fixes  the  amount  of  the  reooyery,  if  there  is  a  liability,, 
and  proTides  that  the  sum  named  shall  be  with  interest. 

R&verMtL 


liippBKOOTr  y.  Allander  ei  al,  appellants. 

(tr  16111,400.) 

Fsrrff^'fl^anekiie  not  tenminaied  hy  deaHh  of  grmUae. 

A  f  eny  license  when  granted  t>ecome8  the  property  of  the  grantee,  and  Is  a  pri- 
yate  right,  snbject  only  to  the  goyemmental  control  growhig  out  of  its  other 
nature  of  pubUeijwrU,  When  granted  in  an  estate  for  years,  the  death  of  the 
grantee  can  no  more  terminate  it  than  the  death  of  a  tenant  can  terminate  a 
Hke  estate  in  lands. 

Appeal  from,  general  term,  second  district.  Van  Buren  distriei- 
oourt 

The  board  of  superyisors  of  Van  Buren  county  issued  a  license 
to  A.  J.  Kerr,  authorizing  him  to  operate  a  ferry  on  the  Des  Moinea 
riyer  between  Bentonsport  and  Vernon.  Subsequently,  Kerr  died,, 
and  this  action  was  brought  to  determine  the  right  of  those  operat- 
ing the  ferry  to  the  franchise  for  the  same,  the  plaintiff  claiming 
that  the  license  was  yacated  by  the  death  of  Eerr.  The  district 
court  held  that  the  death  of  Eerr  yacated  the  license,  and  the  gen- 
eral term  affirmed  the  decision.  From  all  which  defendants  appeaL 

Francis  SempU,  for  appellants. 

/.  0.  Ehapp  dk  Bertrand  Janes^  for  appellee. 

Beck,  J.  But  one  question  is  presented  by  the  record  for  our 
determination ;  it  is  this :  Is  a  ferry  license  yacated  or  the  firanohiae 
lost  by  the  death  of  the  party  to  whom  it  was  granted  ? 

The  right  acquired  under  a  ferry  license  is  caUed  a  fhmchise,  and 
is  conferred  by  grant  from  the  goyemment,  and  with  an  implied 
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coveuant,  on  the  part  of  the  government,  not  to  invade  the  right 
Tested,  and,  on  the  part  of  the  grantee,  to  perform  the  duties  and 
<5onditionB  prescribed  by  the  grant.  3  Eenf^  Com.  468.  This 
franchi»3  is  included  in  the  general  denomination  of  ^^  incorporeal 
hereditaments,"  a  term  used  to  distinguish  one  of  the  different  kinds 
of  things  real  It  partakes  of  a  double  nature  and  character.  So 
far  as  it  affects  or  concerns  the  public,  it  is  publici  juris,  and  is  sub- 
ject to  governmental  control.  The  legislature  may  prescribe  the 
manner  of  granting  it,  to  whom  it  may  be  granted,  the  conditions 
and  terms  upon  which  it  may  be  held,  and  the  duty  of  the  grantee 
to  the  public  in  exercising  it,  and  also  provide  for  its  forfeiture 
upon  the  failure  of  the  grantee  to  perform  that  duty.  But^  when 
granted,  it  becomes  the  property  of  the  grantee,  and  is  a  private 
right,  subject  only  to  the  governmental  control  growing  out  of  its 
ottier  nature  of  publici  Juris,  Benson  v.  Mayor  of  N&w  York,  10 
Barb.  (S.  G.)  223.  In  this  character  and  nature  it  is  essentially  in 
all  respects  property,  and  is  governed  by  the  same  rules  as  to  its 
enjoyment  and  protection,  and  regarded  by  the  law,  precisely^  as 
other  property.  Conway  v.  Tayhr^s  Bh^r^  1  Black.  632 ;  BowmaWs 
Devisee  v.  Watham,  2  McLean,  376;  Dundy  v.  Chambers,  23  HL 
370 ;  3  Eenf  s  Com.  458. 

The  fact  that  it  is  conferred  by  grant  from  the  government^  and 
may  bf  forfeited  by  mis-user  or  non-user,  does  not  argue  that  it  is 
not  property,  or  that  it  may  be  lost  in  a  way  or  manner  which  will 
not  deprive  the  owner  of  other  property  of  his  rights  therein. 

Under  the  provisions  of  our  statute,  ferry  licenses  are  granted  by 
the  board  of  supervisors  of  the  county,  for  a  limited  time,  and  to 
such  persons  as,  in  the  opinion  of  the  board,  will  best  serve  the  pub- 
lic interest,  preference  being  given  to  the  owner  of  the  land,  or  of 
a  previous  ferry.  Conditions  and  terms  may  be  imposed  by  the 
board,  as  prescribed  by  the  statute,  and  for  the  violation  thereof  the 
license  may  be  revoked.  No  restriction  is  imposed  upon  the  sale  or 
transfer  of  the  franchise,  and  there  is  no  provision  that,  upon  the 
death  of  the  party  to  whom  the  license  was  issued,  it  shall  be 
vacated  and  the  franchise  lost 

It  may  be  sold  upon  execution  as  real  property,  except  that  the 
purchaser  may  take  immediate  possession  of  all  property  ordinarily 
used  in  the  exercise  of  the  franchise,  which,  it  is  provided,  is  trans- 
ferred by  the  sale.  The  purchaser  at  once  enters  upon  the  exercise 
of  the  franchise.    It  is  exposed  to  sale  differently  from  other  prop- 
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erty ;  he  who  will  take  the  firanchise  for  the  shortest  time,  withia 
the  period  for  which  the  license  was  issaed,  in  satisfaction  of  the 
ezecntion,  shall  be  considered  the  highest  bidder.  Rey.  chap.  54». 
Nothing  is  found  in  this  chapter,  or  in  other  statutes,  taking  from, 
this  firanchise  the  character  of  property  possessed  by  all  other  things 
over  which  men  exercise  dominion  and  ownership.  The  peculiar 
provision  regulating  the  manner  of  its  sale,  upon  execution,  ia^ 
designed  to  secure  the  continuance  of  the  ferry  for  the  public  con- 
Tenience,  notwithstanding  the  transfer  of  the  firanchise  thereby.. 
No  argument  can  be  drawn  from  this  proyision  in  support  of  the 
decision  of  the  court  below. 

It  is  argued  that  the  grant  of  the  franchise  is  made  in  yiew  of  the 
fitness  and  qualifications  of  the  grantee,  and  inyolves  a  personal' 
trust  which  cannot  be  assumed  and  exercised,  in  case  of  his  death,, 
by  his  representatives,  because  they  may  be  unfit  and  unqualified 
therefor. 

Hence,  it  is  thought  the  death  of  the  grantee  terminates  the  firan- 
chise. The  answer  to  this  is,  that,  if  the  person  exercising  the  firan« 
chise  f&ils  to  perform  the  duties  appertaining  thereto,  the  license,, 
by  proper  proceedings,  may  be  revoked.  Rev.  g  1212.  And  that 
this  position  of  appellee  is  not  in  accordance  with  the  policy  of  our 
statutes  is  made  very  plain,  by  the  provisions  permitting  and  regu  • 
lating  the  sales  of  the  firanchise  upon  execution.  In  such  case 
the  purchaser,  by  substitution,  assumes  the  duties  of  the  original 
grantee,  and  acquires  all  his  rights.  No  reason  can  be  given  why 
the  law  will  pennit  this,  and  yet  prohibit  the  exercise  of  the  firan* 
chise,  in  case  of  the  death  of  the  grantee,  by  his  representatives^ 
The  doctrine  contended  for  leads  to  another  inconsistency,  namejy  r 
the  firanchise  may  be  subjected  to  the  payment  of  the  debts  of  the 
grantee  in  his  life-time,  but  is  not  assets  for  the  payment  of  the 
same  debts  after  his  death. 

The  grant  of  a  ferry  franchise  is  made  for  a  specified  time,  not: 
less  than  three  nor  more  than  ten  years,  with  no  reservation  that  it 
shall  terminate  upon  the  death  of  the  grantee.  Being,  as  we  have* 
seen,  property,  it  would  not,  upon  every  analogy  of  the  law,  be  lost 
by  the  death  of  the  grantee.  At  common  law  it  was  granted  a^ 
other  real  property,  in  estates  for  years,  for  life,  or  in  perpetuity,  and 
was  so  held.  Under  our  statute  it  is  granted  in  an  estate  for  years- 
only;  and  the  death  of  the  grantee  can  no  more  terminate  it  than 
the  death  of  a  tenant  can  terminate  a  like  estate  in  lands. 
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The  above  hardship  and  injustice  of  the  role  contended  for,  sup- 
port a  powerful  argument  against  it  These  frandiises  often  require 
great  outlays  for  boats,  improvement  of  roads,  etc^  in  order  to  ren- 
der them  remunerative  to  the  owners,  and  useful  to  the  publia 
The  property  thus  acquired  is  valuable  only  in  connection  with  the 
franchises ;  and,  if  they  are  forfeited  by  the  death  of  the  grantees, 
great  loss  and  gross  injustice  would  thus  be  wrought  their  estates. 

The  doctrine  contended  for  by  defendant's  counsel  is  not  supported 
by  the  authorities  they  cite,  viz.:  Munroe  v.  Thomasy  5  CaL  470,  and 
Thomas  v.  Armstrong^  7  id.  286. 

These  cases  hold  that  ferry  franchises  are  not  the  subjects  of  levy 
and  sale  under  execution.  The  decisions  appear  to  be  based  upon 
the  grounds  that  a  ferry  franchise  ^'involves  a  personal  trust,  granted 
by  the  sovereign,  upon  conditions  imposed  upon  the  grantee  alone ; 
and  his  liability  cannot  be  removed  by  substitution.'^  Such  sales, 
as  we  have  seen,  are  recognized  by  our  statutes,  and  the  ground  of 
these  decisions  seems  to  be  unsupported  by  reason  and  principles 
of  law.  The  other  authority  cited  {Boioman  v.  WaiAiny  1  How. 
189)  does  not  appear  applicable  to  the  question  involved  in  this  case. 

Revers$d. 


By  AN  et  oLj  appellants,  Y.  Habrow  $t  al 

(friinfm,4M.) 
Jury,  drinking  imJUnkaiing  Uq^acn  by. 

The  drinkiiig  of  intoxicatiiig  liquors  by  Jurors  after  they  haye  retired  to 
fheir  verdict  is  each  misconduct  as  will  cause  the  verdict  to  be  set  aaidsL 

Apfbal  flrom  Lucas  district  court 

This  was  an  action  of  replevin.  During  the  trial  below,  certain 
of  the  jury  drank  intoxicating  liquors,  and  were  alleged  by  plaintiffli 
to  be  intoxicated  while  deliberating  upon  the  verdict  The  verdict 
was  for  the  defendants.  Plaintiffs,  upon  the  ground  of  the  drinking 
and  intoxication  of  the  jurors,  and  other  grounds,  moved  for  a  new 
iriau    Motion  denied  and  plaintiffs  appeaL 
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Beoe,  J.  The  fact  that,  during  the  progress  of  the  trial,  and 
after  the  cause  was  submitted  to  the  jury,  and  before  they  had  agreed 
apon  their  verdict,  two  or  more  of  the  jury  drank  intoxicating 
liquors,  seems  to  be  conclusively  established  by  the  evidence 
embodied  in  the  record.  The  liquors  appear  to  have  been  procured 
by  the  jury  without  the  knowledge  or  aid  of  any  of  the  parties, 
none  of  whom  are  blamable  for  this  misconduct  of  the  jury  in  this 
respect  Whether  any  of  the  jury  were  intoxicated,  is  a  question 
of  doubt;  several  of  the  jurors,  and  the  bailiff  attending  them, 
giving  it  as  their  opinion  that  one  or  two  were  under  the  influence 
of  intoxicating  liquors,  while  the  persons  thus  charged,  and  several 
others,  deny  the  &ct  The  view  we  take  of  the  case  will  relieve  us 
of  the  duty  of  determining  whether  the  charge  of  intoxication  is 
sustained  by  the  record.  And  we  are  glad  to  escape  so  unpleasant 
an  investigation,  which  might  result  in  convincing  us  that  the 
administration  of  the  law  in  our  state  has  been  disgraced  by  the 
drunkenness  of  those  appointed  to  decide,  in  a  court  of  justice,  upon 
the  rights  of  their  fellow  citizens.  We  had  hoped  that  such  thinga 
were  of  the  past,  and  would  only  be  remembered  as  rare  instances 
existing  in  the  traditions  of  frontier  days. 

This  court  has  ruled  that  a  juror,  separating  from  his  fellows 
while  considering  of  their  verdict,  and  drinking  ale  or  lager  beer, 
without  the  charge  that  he  became  intoxicated,  is  misconduct 
requiring  the  verdict  to  be  set  aside.  StcUe  v.  Baldy,  17  Iowa,  39^ 
The  ruling  of  the  court  is  based  upon  the  fact  of  the  drinking  of 
the  liquor  by  the  juror,  and  no  weight  seems  to  be  given  to  the  fact 
of  separation  without  permission.  The  authorities  cited  in  support 
of  this  decision  are  Brant  v.  FowUr^  1  Gowen,  562,  and  The  People 
V.  Douglass,  4  id.  26,  which  are  directly  in  point,  and  fully 
sustain  the  doctrine  adopted  by  this  court.  It  is  urged,  that  these 
cases  were,  at  the  time  of  the  decision  of  this  court  in  Tits  State  v. 
Baldy,  overruled  by  Wilson  v.  AbrahamSy  1  Hill,  207,  and  the  fc' 
lowing  cases,  holding  a  contrary  doctrine,  are  cited:  The  State  t. 
Sparrow,  3  Murph.  487 ;  Pope  A  Jacobs  v.  State,  36  Miss.  121  j 
Oilmanton  v.  Ham,  38  N.  H.  108 ;  Commonwealth  v.  Robyy  12  Pick. 
406.     Wilson  v.  Abrahams,  it  may  be  admitted,  does  overrule  Brant 
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y.  Fotoler,  and  The  PoopU  t.  Douglass.  The  other  cases  cited  by 
defendants'  counsel  hardly  go  to  the  length  and  in  the  direction 
claimed  for  them.  In  The  State  t.  Sparrow,  refreshments,  consist- 
ing of  victuals  and  coffee,  were  handed  into  the  jury  room,  and  a 
Tesscil  was  found  there  containing  some  wine.  There  was  no  charge 
of  intoxication  as  to  any  of  the  jury.  In  Pope  <&  Jacobs  t.  StatSy  at 
the  suggestion  of  a  fellow-juror,  who  was  a  physician,  one  of  the 
jurors  who  was  sick  drank  brandy,  handed  into  the  room  for  that 
purpose.  No  other  juror  drank  of  it.  The  court  say:  '^If,  indeed, 
the  evidence  closed  with  the  proof  of  the  naked  fact  that  ardent 
spirits,  in  quantities  sufficient  to  produce  intoxication  were  conveyed 
by  the  officer  into  the  jury  room,  we  should  feel  no  hesitation  in 
holding  that  the  conviction  should  be  set  aside."  In  Oilmanton  v.  ' 
Ham,  one  of  the  jurors  took  a  small  potion  of  brandy  for  sickness 
under  which  he  was  really  suffering.  It  had  been  previously  pre- 
scribed by  his  physician.  The  verdicts  were  sustained  in  all  these 
cases.  In  The  Commonwealth  v.  Roby,  the  jury  were  furnished 
crackers,  cheese  and  cider ;  no  improper  conduct  charged,  or  alle- 
gation that  any  one  of  the  jury  was  intoxicated.  The  verdict  was 
not  set  aside.  Chief  Justice  Shaw,  after  examining  the  authorities 
touching  the  duty  of  the  court  in  case  of  such  misconduct  of  the 
jury,  as  the  result  of  his  observations,  makes  these  remarks:  ^The 
result  of  the  authorities  is,  that  when  there  is  an  irregulariiy  which 
may  affect  the  impartiality  of  the  proceeding,  as  when  meat  or 
drink,  or  other  refreshments  have  been  furnished  by  a  party,  or 
when  the  jury  have  been  exposed  to  the  effects  of  such  influence^ 
as  when  they  have  improperly  separated  themselves,  or  have  had 
communication  not  authorized,  then,  inasmuch  as  there  can  be  no 
certainty  that  the  verdict  has  not  been  improperly  influenced,  the 
proper  and  appropriate  mode  of  correction  or  relief  is  by  undoing 
what  is  thus  improperly  and  may  have  been  corruptly  done ;  or  when 
the  irregularity  consists  in  doing  that  which  may  disqualify  the 
jurors  for  proper  deliberation  and  exercise  of  their  reason  and 
judgment,  as  when  ardent  spirits  are  introduced,  then  it  would  be 
proper  to  set  aside  the  verdict,  because  no  reliance  can  be  placed 
upon  its  purity  or  correctness.*' 

The  following  cases,  not  cited  by  defendants'  counsel,  feivor  a  doc- 
trine contrary  to  that  recognized  in  The  State  v.  Saldy.  In  Davis 
V.  The  People,  19  111.  74,  the  question  is  not  discussed,  and  no  authori- 
ties are  cited ;  it  is  disposed  of  in  less  than  four  lines,  and  the  con- 
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duct  of  the  officer  in  permitting  the  jury  to  drink  intoxicating 
liquors  pronounced  very  culpable,  and,  it  is  said,  would  haye  been 
properly  punished  by  the  court  In  Rawe  v.  The  Staie^  11  Humph. 
496,  the  jury  partook  of  intoxicating  liquors  during  the  trial,  but 
not  80  as  to  disqualify  them  for  a  proper  performance  of  their  duty. 
In  Stone  t.  The  States  4  id.  27,  while  the  trial  was  in  progress,  the 
^ury  drank  ardent  spirits  at  their  meals.  There  was  no  proof  that 
they  were  disqualified  thereby  from  duly  considering  the  case. 
Tlunnpeon^s  Case,  8  Grati  637.  Between  the  adjournment  of  the 
court  in  the  evening  and  its  meeting  in  the  morning,  the  jury  drank 
spirituous  liquors  '^  in  moderation,"  in  ''the  presence''  of  the  sheriff 
upon  the  invitation,  as  a  mere  ''  act  of  courtesy,''  of  a  witness  for  the 
commonwealth.  In  Richardson  v.  Jones,  1  Mo.  405,  the  jury  had 
in  their  possession,  and  drank,  intoxicating  liquor,  while  considering 
their  verdict 

In  Purinton  v.  Humphries^  6  Oreenl.  379,  refreshments,  with 
ardent  spirits,  were  furnished  the  jury ;  but  it  is  not  intimated  that 
any  one  of  them  was  in  the  least  degree  intoxicated. 

In  United  States  v.  Gilbert,  2  Sumn.  19,  some  of  the  jury  drank 
ardent  spirits  during  the  trial,  the  prisoner's  counsel  consenting,  in 
open  court,  that  those  whose  health  might  require  it  should  have 
this  indulgence.  See,  also,  Coleman  v.  Moody,  4  Henn.  and  Mumf.  1, 
and  State  v.  Upton,  20  Mo.  397.  In  all  these  cases  the  verdicts  were 
sustained. 

In  support  of  the  doctrine  of  The  State  v.  Baldy,  the  following 
cases  may  be  cited,  in  addition  to  those  referred  to  in  the  opinion  in 
that  case :  Leighton  v.  Sargent,  11  Foster,  119 ;  State  v.  BuUard, 
16  N.  H.  139 ;  Jofies  v.  The  State,  13  Texas,  138 ;  Pelham  v.  Ftige, 
1  Eng.  636;  Origg  y.  McDaniel,  4  Harring.  367. 

In  Leighton  v.  Sargent,  brandy,  furnished  by  the  attending 
officer,  was  drank  by  a  juror  complaining  of  illness.  The  quantity 
drank  was  small,  and  no  suspicion  was  entertained  of  the  intoxica- 
tion of  the  juror.  In  State  v.  Bullard,  it  is  not  stated  that  the 
jurors  were  intoxicated,  or  under  the  influence  of  the  liquor  they 
drank ;  so  in  Jones  v.  The  State,  and  in  Origg  v.  McDaniel  In 
F^lham  v.  Page,  a  portion  of  the  jurors  were  intoxicated ;  but  the 
court  stated  that  the  circulation  of  spirituous  liquors  among  the 
jury,  without  proof  of  intoxication,  while  sitting  in  the  trial  of 
the  case,  even  with  consent  of  the  parties,  is  good  ^ause  for  setting 
a/Bide  the  verdict    In  all  these  cases  the  verdicts  were  set  aside. 

Vol.  I.— 39 
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In  Hogshead  t.  TJie  State,  6  Humph.  39,  a  jaroi  who  Lad  appeared 
dull  and  abstracted  daring  the  progress  of  the  trial,  when  he  had 
retired  with  his  fellows  to  consider  their  verdict,  was  threatened  with 
deUfiUf/i  tremens.  His  physician  testified,  from  bis  knowk^e  cf 
tho  man,  obtained  in  attendance  npon  him  in  attacks  of  like  char* 
acter,  that  he  could  not  have  understood  intelligently  the  ta^ts  of 
tlie  case.  The  juror,  after  taking  a  draught  of  spirits  and  breakfast, 
"  seemed  pretty  well/*    A  new  trial  was  ordered. 

In  T/ie  State  v.  Prescott,  7  N.  H.  296,  a  juror  went  to  the  bar 
ana  drank  gin.  There  were  other  irregularities  on  the  part  of  the 
juror,  but  this  is  dwelt  upon,  though  it  is  not  intimated  that  the 
juror  was  under  the  influence  of  liquor. 

The  verdict  was  set  aside,  but  the  question,  whether  the  drinking 
of  intoxicating  liquor  by  a  juror  while  considering  the  verdict  is, 
alone,  such  misconduct  as  will  require  a  new  trial  to  be  granted,  is 
expressly  waived. 

In  New  York,  the  rule  adopted  by  this  court  in  The  Staie 
V.  Baldy  seems  to  have  been  the  received  doctrine  until  Wihon  v« 
Abrahams,  1  Hill,  20.7.  That  case  overrules  not  only  Brani  v. 
FawleTf  7  Cow.  562,  and  The  People  v.  Douglass,  4  id.  26,  but  also  two 
other  prior  cases  which  recognize  the  rule,  viz.,  BuUard  v.  Spore^ 
%  Cow.  430,  and  Rose  v.  Smith,  4  id.  17.  Prior  to  any  of  these  cases, 
however,  it  had  been  held,  in  the  same  state,  that  a  verdict  would 
not  be  set  aside  because,  during  a  suspension  of  proceedings  in  a 
cause,  the  jurors  drank  spirituous  liquors,  ftirnished  by  both  parties 
in  the  cause.  Dennison  v.  Collins,  1  Gow.  111. 
.  The  foregoing  are  all  the  cases  that  have  fidlen  under  our  notice 
which  serve  to  elucidate  the  question  under  consideration.  It  must 
be  admitted  that  they  are  very  far  from  agreement,  and  cannot  be 
reconciled.  It  may  be  said,  however,  that  all  admit  that  the  drinking 
of  intoxicating  liquors  by  jurors,  while  in  the  discharge  of  their 
duties  as  such,  is  a  very  dangerous  practice,  that  ought  to  be  discour- 
aged ;  it  is  uniformly  condemned.  All  unite  in  holding,  too,  that, 
if  it  appear  that  a  juror  was  under  the  influence  of  spirituous  liquor 
while  sitting  in  the  case,  the  verdict  cannot  be  sustained.  The  rule 
which  this  court  adopted  in  The  State  v.  Baldy  is  supported  b} 
reason,  and  will  certainly  tend  to  insure  purity  and  correctness  in 
the  verdicts  of  juries,  by  removing  the  possibility  of  the  effects  of 
excessive  indulgence  in  intoxicating  drinks,  admitted  on  all  hands 
to  be  dangerous  and  evil.    There  is  absolute  safety  in  the  rule ;  there. 
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is  admitted  danger  without  it.  Prndence,  and  a  desire  to  secure  a 
pare  administration  of  the  law,  demand  that  we  adhere  to  it.  It  is 
ill  harmony  with  other  rules  intended  to  secure  unbiased  and  dis- 
passionate verdicts  of  juries,  and  is  supported  by  precisely  the  same 
reasons. 

If  a  juror  has  communications  in  regard  to  the  cause  with  a  party 
or  an  attorney  therein ;  if  he  receives  refreshments  from  a  party  to 
the  suit,  or  is  exposed  to  other  temptations  that  might  operate  upon 
him  to  corrupt  his  verdict,  the  courts  will  not  enter  into  an  inquiry 
in  order  to  determine  whether,  indeed,  such  was  the  result,  but,  in 
the  fear  of  possible  improper  influences  wrought  thereby,  will  set 
aside  the  verdict.  In  such  cases  jurors  of  ordinary  intelligence  and 
int^rity  would  not  be  influenced  by  these  things,  but  the  courts 
hold  it  &r  safer,  and  as  more  certainly  conducing  to  the  correct 
administration  of  justice,  to  remove  temptation  entirely  out  of  the 
reach  of  jurors,  than  to  weigh  the  temptations  to  which  they  may 
be  exposed,  and  their  ability  to  resist  them,  and  thereupon  to  deter* 
mine  whetiier  in  fact  the  pure  fountain  of  justice  has  been  cor- 
rupted. Doubtless  ardent  spirits,  to  a  certain  amount,  may  be  drank 
without  inflaming  the  passions  or  beclouding  the  reason,  but,  beyond 
s  certain  limit,  they  indisputably  produce  these  results.  Where 
that  limit  is  with  different  men  cannot  be  certainly  known.  Courts 
will  not  assume  to  determine  the  limit,  and  whether,  in  case  where 
jurors  have  indulged  in  the  use  of  the  dangerous  liquid,  it  has  been 
passed.  Inasmuch  as,  in  such  a  case,  there  can  be  no  certainty  of 
the  purity  and  correctness  of  the  verdict,  that  it  is  the  result  of  cool 
and  dispassionate  deliberation  and  the  honest  exercise  of  reason,  it 
will  be  set  aside.  In  the  businesss  affairs  of  the  country  these  very 
reasons  often  constrain  those  who  employ  men  to  discharge  duties 
requiring  coolness,  deliberation  and  the  calm  exercise  of  judgment 
for  their  performance  with  safety  to  life  and  property,  to  impose 
strict  abstinence  from  intoxicating  beverages  upon  tiiose  so 
employed.  Engineers  upon  railroad  locomotives,  pilots  upon  steam* 
boats,  etc.,  etc.,  are  often  the  subjects  of  such  restrictions,  not 
because  indulgence  in  intoxicating  liquors,  within  the  very  indefinite 
bounds  of  what  is  called  moderation,  would  absolutely  unfit  them 
for  the  careful  discharge  of  their  duties,  but  because  there  is  absolute 
oertainty  of  perfect  safety  from  the  maddening  influence  of  alcohol 
in  entire  abstinence  from  the  use  of  all  the  liqnc»rs  in  which  it 
e^  istS;  ^nd  without  such  abstinence  there  can  be  no  such  safety. 
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Bbonson,  J.,  in  Wilson  y.  Abrahams,  1  Hill,  207,  uses  the  fol- 
lowing language :  '*  If  one  of  the  jurors  drank  a  glass  of  spirituous 
liquor  while  absent  from  court,  I  cannot  think  it  a  sufBcient  ground 
for  setting  aside  the  verdict,  unless  there  is  some  reason  to  suppose 
that  the  juror  drank  to  excess,  or  at  the  expense  of,  or  on  the  invi- 
tation of,  one  of  the  parties.  I  agree  that  it  would  be  well  that  all 
men  should  abstain  from  the  using  intoxicating  drinks,  but  until 
that  sentiment  becomes  nearly  or  quite  universal,  I  think  it  should 
not  be  imposed  as  a  law  upon  a  juror  in  iliose  cases  where  he  is  per- 
mitted, for  a  night  or  an  hour,  to  go  wheresoever  he  pleases,  without 
being  attended  by  an  ofl&cer.    *    * 

''  When  there  is  reason  to  suspect  that  he  has  drank  so  much,  at 
his  own  expense,  as  to  unfit  him  for  the  proper  discharge  of  his 
duty,  the  verdict  ought  not  to  stand." 

These  views  ignore  the  very  reasons  of  the  rule  which  they  attack, 
and  put  out  of  sight  the  acknowledged  fact,  that  it  is  the  only  cer- 
tain escape  from  danger  to  the  purity  of  the  verdict,  from  the  use 
of  intoxicating  drinks.  They  require  the  court  to  determine  the 
fact  that  these  drinks  have  not  been  used  to  excess,  from  which 
expression,  we  infer,  is  meant  to  an  extent  that  would  not  affect  the 
mind  and  passions  —  a  most  difficult  task,  that  might  well  puzzle  a 
physiologist 

The  just  administration  of  the  law  ought  not  to  rest  on  such 
uncertainties.  The  mere  act  of  drinking  at  the  expense  of  a  party 
is  given  as  a  reason  for  setting  aside  the  verdict.  Tet  the  practical 
experience  of  all  men  teaches,  that,  ordinarily,  the  danger  of 
improper  influences  over  the  juror  from  drinking,  at  the  expense  of  a 
party  to  the  suit,  would  not  be  as  great  as  the  danger  of  arousing 
his  passions  and  beclouding  his  judgment  by  the  drinking  itself, 
even  to  an  extent  that  would  not  be  called  excessive,  but  considered 
within  the  bounds  of  moderation.  The  argument,  too,  in  the  above 
extract,  to  the  effect  that  the^ restraint  ought  not  to  be  imposed  upon 
jurors  while  the  use  of  such  beverages  are  free  to  others,  is  unsound* 
If  the  safe  and  correct  administration  of  the  law  requires  the  rule, 
it  is  no  argument  against  it  that  it  will  require  jurors  to  submit  to 
restraints  not  imposed  upon  others  or  themselves  when  not  m  dis- 
charge of  the  duties  of  jurors.  That  they  may  properly  discharge 
those  duties,  they  do  in  fact  submit  to  many  restraints. 

We  are  well  satisfied  that  the  rule  in  27^  State  v.  Baldy  is  sus- 
tained by  reason,  wd  that  it  is  in  accordance  with  sound  legal 
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principles,  and  is  not  unsupported  by  authority,  if,  indeed,  the 
weight  of  authority  is  not  in  accordance  therewith. 

The  other  question  made  upon  the  argument  need  not  be  consid- 
ered, as,  in  our  opinion,  the  verdict  should  have  been  set  aside  on 
account  of  the  misconduct  of  the  jurors  in  drinking  intoxicating 

fiquors  after  they  retired  to  consider  their  verdict 

Reversed. 


ALLSSy  by  his  guardian,  t.  Bbbbthill,  appellant 

onflows,  684.) 

Omiradi  qf  intone  penans  not  voidable  by  msM  pofrty  thereto* 

Where  a  person  of  tmsound  mind  makes  a  contract  which  is  beneficial  to  him, 
the  law  supplies  or  presumes  the  existence  of  the  requisite  capacity,  or,  for 
his  protection,  estops  the  other  party  to  set  up  and  sustain  this  obJectioiL 

Appeal  from  Johnson  district  court. 

The  plaintiff,  Isaac  L.  Allen,  by  his  attorney  in  fact,  B.  D.  Ste> 
phens,  on  the  26th  day  of  June,  1866,  agreed  in  writing  to  convey 
to  the  defendant  Berryhill  and  one  Downey  lands  and  property  in 
Montana,  upon  payment  of  two  promissory  notes,  amounting  to 
14,500,  made  by  Berryhill  and  said  Downey,  payable,  with  two  per 
cent  interest,  one  year  after  date. 

On  the  4th  day  of  February,  1867,  Allen  having  become  insane, 
S.  D.  Stephens  was  duly  appointed  his  guardian,  and,  subsequent  to 
his  appointment,  approved  of  the  said  agreement  At  the  time  of 
commencing  this  action,  the  plaintiff  was  hopelessly  insane. 

The  action  was  brought  in  equity,  to  enforce  the  payment  of  the 
noteS;  and  also  to  obtain  authority  to  make  the  conveyance  agreed 
upon. 

The  defendant  Berryhill,  in  his  answer,  among  other  things,  by 
his  eighth  count,  averred  that  the  contract  was  still  wholly  execu- 
tory, and  that  Allen  was  totally  insane  in  fact  when  the  same  was 
made,  and  wholly  incapacitated  to  enter  into  such  contract,  or 
authorize  the  same  to  be  done,  and  that  the  same  was  without  bind- 
ing force  or  validity  as  to  said  Allen,  or  Stephens,  or  this  defendant. 

By  his  ninth  count  he  averred  that  Downey  was  insolvent,  the 
contract  executory  and  joint,  and  that  it  should  not  be  enforced. 
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The  plaintiff  demurred  to  these  two  counts,  as  not  containing 
facts  sufficient  to  constitute  a  defense.  The  demurrer  was  sustained  ; 
from  which  defendant  appeals. 

Clark  A  Haddock,  for  appellant. 

Edmonds  <§  Eansouy  for  appellee. 

Dillon,  G.  J.  In  substance,  this  action  is  one  to  recoyer  judg- 
ment upon  the  notes  made  by  the  defendant  to  Allen.  Incidentally, 
authority  is  asked  to  enable  a  deed  of  the  property  to  be  made 
when  the  purchase  money  shall  be  paid.  It  is  not  a  case  where  the 
specific  performance  is  sought,  which  rests  in  the  discretion  of  the 
court  to  grant  or  refuse,  according  to  circumstances. 

The  case  should  be  regarded,  and  will  be  treated,  in  settling  the 
law  applicable  to  it,  as  if  it  were  in  form,  as  it  is  in  substance,  an 
ordinary  action  upon  the  notes. 

The  subject  of  the  contracts  of  insane  persons  was  recently  before 
the  court  in  the  case  of  Behrens  v.  McKenzie,  23  Iowa,  333. 

The  general  subject  was  quite  fully  examined  at  that  time  by  the 
counsel  who  argued  it,  and  by  the  court.  It  was  remarked  in  the 
opinion  delivered  therein,  that  ^^  the  decided  cases  are  far  from  being 
uniform  on  the  subject  of  the  liability  or  extent  of  liability  of  per- 
sons of  unsound  mind  for  acts  and  contracts  done  and  made  while 
in  this  condition.  *  *  *  The  state  of  the  law  is  such  as  to 
allow  us  to  decide  this  case  upon  principle. " 

The  conflicting  and  very  unsatisfactor  /  state  of  the  authorities 
thus  referred  to  is  so  fully  exhibited  in  the  separate  opinion  of  our 
brother  Cole  (in  whose  conclusion,  however,  the  other  members  of 
the  court  cannot  concur),  that  it  is  not  deemed  necessary  more  par- 
ticularly to  refer  to  them  in  the  present  opinion. 

The  peculiarity  of  the  case  now  under  consideration  consists  :n 
the  fact  that  the  representative  of  the  party  alleged  to  be  insane, 
and  with  whom  the  contract  was  made,  is  the  party  seeking  to  have 
it  enforced.  It  is  the  same  party  to  the  contract  that  makes 
defense,  and  the  defense  is,  that  the  other  party  to  the  contract  was 
t  )tally  insane  at  the  time  it  was  entered  into. 

No  such  case,  that  is,  no  case  where  it  was  the  sane  party  who 
»jt  up  as  a  defense  that  his  adversary  was  insane,  was  referred  to  by 
counsel,  nor  is  any  such  referred  to  among  all  those  which  have 
been  so  industriously  and  carefully  collected  by  Mr.  Justice  Colb. 
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This  oironmstanoe  is  regarded  as  important,  and  as  distinguidi- 
ing  the  case  from  those  in  which  it  is  the  insane  party  who  pleads 
his  incapacity,  and  seeks  to  preyent  the  sane  party  to  the  contract 
from  enforcing  it  against  him. 

It  is  the  opinion  of  the  court,  that  jastice  and  sonnd  policy  con- 
cur in  requiring  it  to  hold,  as  it  does,  that  where  a  contract  has 
!)een  entered  into  (under  circumstances  which  would  ordinarily 
make  it  binding)  by  a  sane  person  with  one  who  is  insane,  and  that 
contract  has  been  adopted  and  is  sought  to  be  enforced  by  the  rep- 
resentatiyes  of  the  latter,  it  is  no  defense  to  the  sane  party  merely 
to  show  that  the  other  party  was  non  compos  mentis  at  the  time  the 
contract  was  made. 

There  are  obyious  reasons,  founded  on  the  justice  and  propriety  of 
protecting  those  whom  the  visitations  of  Proyidence  have  incapaci- 
tated from  protecting  themselves,  against  contracts  which  are 
discovered  to  be  prejudicial  to  their  interests. 

Their  incapacity  to  contract  is  a  shield  which  the  law  places  in 
their  own  hands  to  protect  them ;  not  a  sword  in  the  hands  of  oth« 
era  with  which  to  cut  down  their  rights. 

If  a  person  who  is  of  unsound  mind,  or  who  is  afterward  shown 
to  have  been  of  unsound  mind,  shall  chance  to  make  a  contract 
which  is  really  advantageous  to  him,  can  a  satisfactory  reason  be 
given  why  he  should  not  have  the  right  to  enforce  it  ? 

No  such  reason  occurs  to  us. 

The  reason  advanced  by  the  appellant  is,  that,  in  law,  two  minds 
must  concur  to  make  a  contract;  that,  where  one  of  the  parties  is 
insane,  there  are  not  two  minds  capable  of  contracting ;  hence,  there 
is,  and  can  be,  no  contract,  and,  therefore,  no  liability  by  either 
party  to  the  other  thereon. 

It  cannot  be  denied  that  there  is,  to  the  legal  mind,  prone  to  draw, 
and  often  delighting  to  indulge  in,  refined  and  acute  distinctions, 
much  that  is  plausible  in  the  ground  here  assumed.  But,  after  all, 
is  that  ground  really  tenable  ? 

As  applied  to  this  case,  the  defendant  says  to  the  plaintiff:  ^^  You 
cannot  recover,  because  you  have  no  contract."  The  plaintiff 
replies:  '^  But  I  have  a  contract;  here  it  is;  it  consists  in  your  own 
notes."  Now,  what  does  the  defendant  rejoin  ?  "I  admit  you  have 
my  notes,  but,  though  signed  by  me,  they  are  not,  in  legal  contem- 
plation, my  act,  because  you  had  no  power  to  agree  to  take  them." 

Ip  this  rejoinder  not  subtle,  rather  than  substantial  ?    In  fact,  th« 
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plaintiff  has  the  promise  or  contract  of  the  defendant,  and,  if  fairly 
obtained,  it  ought  to  be  no  defense  to  a  sane  defendant  that  the 
plaintiff's  mind  was  not  sound  at  the  time  the  contract  was  made. 

The  objection  relied  on  by  the  defendant  is  one  of  the  many  diffi- 
culties which  have  arisen  out  of  the  use  of  the  words  'Woid^  and 
**  voidable/'  and  the  uncertain  extent  of  meaning  attached  to  them. 

The  conclusion  which  we  reach  derives  a  very  strong  support  in 
the  analogies  of  the  law.  Thus,  if  an  infant  make  a  contract  with 
one  of  ftdl  age,  it  may,  as  is  well  known,  be  enforced  by  the  infiftnt 
against  the  adult,  but  not  by  the  adult  against  the  infant,  if  the 
latter  pleads  (and  the  plea  is  purely  personal)  his  disability. 

So,  also,  the  same  doctrine  applies  to  the  disability  of  coverture. 
And  this  court  has  decided,  that  while,  as  a  general  rule,  it  is  true 
that  the  discharge  of  a  principal  releases  a  surety,  yet  it  holds,  that, 
^  where  a  person  sui  juris  becomes  surety  for  a  married  woman,  a 
minor,  or  other  person  incapable  of  contracting,''  the  surety  is  bound, 
notwithstanding  a  successful  plea  of  disability  on  the  part  of  the 
principal.    Jtmes  v.  CroathwaitSy  17  Iowa,  393,  396,  and  cases  cited. 

Another  illustration:  Delivery  is  essential  to  a  deed,  and  accept- 
ance essential  to  delivery,  and  there  can  be  no  acceptance  without 
mental  assent.  This  is  a  general  rule  of  law ;  and  yet  a  deed  made 
to  an  infant,  or  to  a  lunatic,  although  there  be  no  mental  capacity 
capable  of  understanding  the  nature  of  the  instrument^  is  valid 
The  law  supplies  or  presumes  the  requisite  assent  to  an  act  benefi- 
cial to  the  party;  or  it  dispenses  with  it 

So  here.  Where  a  person  of  unsound  mind  makes  a  contract 
which  is  beneficial  to  him,  the  law  supplies  or  presumes  the  exist- 
ence of  the  requisite  capacity,  or,  for  his  protection,  estops  the  other 
party  to  set  up  and  sustain  this  objection.  The  subject  might  be 
further  elaborated,  but  it  is  scarcely  needful  to  do  so. 

It  is  the  opinion  of  the  majority  of  the  court,  that  the  eighth  count 
of  the  answer  pleaded  no  sufficient  defense ;  and  this  conclusion  is 
strengthened  by  the  consideration  that  it  is  not  alleged  therein  that 
the  incapacity  of  Allen  was  unknown  to  the  defendant  at  the  time 
the  contract  was  made.  If  the  contract  was  made  by  the  defendant 
with  knowledge  of  Allen's  situation,  his  claim  to  make  this  defense 
is  thereby  weakened. 

The  allegation  of  Downey's  insolvency  is  no  defense  to  the  present 
«ction.    This  is  so  obvious  as  not  to  require  any  special  notice. 

Affirmed. 
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Oabot,  appellant,  y.  Ohbistib. 
(«iytisi.) 

Bais  nf  landi — parol  iDorraniy—faiUe  repreBentathiu  a»  to  qikuUU^ 

pMol  eridence  is  not  admisaible  to  prove  a  warranty  of  the  qnantiiy  «  land 
oonveyed  by  deed 

Where  a  vendor  of  land,  with  intent  to  induce  the  sale,  makes  representatloiii 
as  to  the  qnantily,  oBofhis  own  krundedffe^  and  the  vendee  is  thereby  induced 
to  purchase,  the  vendor  is  liable  for  any  damage  which  the  vendee  may  sus- 
tain by  reason  of  a  deficiency  in  the  quantity  as  represented,  although  such 
rq>resentatioiis  are  believed  to  be  true  by  the  vendor  when  made. 

Action  for  false  warranty  in  sale  of  a  fann.  At  the  trial  the 
plaintiff  introduced  evidence  to  the  effect  that  the  defendant  had 
made  representations  in  respect  to  the  number  of  acres  contained 
in  the  farm,  as  of  his  own  knowledge^  with  the  intent  to  induce  the 
plaintiff  to  believe  that  there  were  one  hundred  and  thirty  acres  of 
land ;  that  the  plaintiff,  relying  on  these  representations^  made  the 
purchase,  and  that  there  were,  in  fact,  only  about  one  hundred  and 
seventeen  acre&  The  defendant's  evidence  tended  to  show  that  he 
did  not  make,  or  profess  to  make,  such  representations  as  of  his  own 
knowledge,  but  that  he  at  the  time  believed  that  the  farm  contained 
one  hundred  and  thirty  acres.  The  farm  was  sold  entire,  and  not 
by  the  acre.  The  jury  returned  a  verdict  for  the  defendant  The 
plaintiff,  having  excepted  to  certain  parts  of  the  charge  of  the  conrl 
to  the  jury,  which  are  sufficiently  stated  in  the  opinion,  brought 
this  appeal. 

Vor.  L— 40 
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Norman  Paul  and  Washburn  dk  Marshy  for  plaintiff. 

W.  C.  French,  for  defendant,  to  the  point  that  firand  in  this  class 
of  actions  consists  in  representing  what  the  seller  knows  is  not  true 
to  i^dace  the  purchaser  to  purchase,  cited  Pasley  v.  Freeman,  3  T 
B.  51 ;  2  Kent's  Com.  489;  1  Par.  on  Con.  460;  Beefnan  v.  Buck. 
3  Vt  53 ;  West  v.  Emery,  17  id.  683 ;  Parlin  v.  Bundy,  18  id.  582 , 
Paddock  v.  Strobridge,  29  id.  470 ;  Culver  v.  Avery,  7  Wend.  880, 
386 ;  Early  v.  Ghrant,  9  Barn.  &  Cres.  926. 

Steele,  J.  I.  The  plaintiff  cannot  recover  upon  the  ground  of 
a  parol  warranty  of  the  quantity  of  the  land.  If  the  quantity  was 
warranted  it  should  be  provable  by  the  deed.  It  is  true  that  a  deed 
of  conveyance  need  not  contain  all  the  stipulations  of  the  parties. 
For  example,  the  agreements  as  to  consideration  and  mode  of  pay- 
ment need  not  be  embraced  in  the  deed,  for  the  instrument  purports 
to  be  the  deed  of  but  one  of  the  parties.  But  it  does  purport  to 
contain  the  covenants  of  the  grantor  with  respect  to  the  property 
conveyed.  To  add  a  new  covenant  by  parol  proof  would  Ve  a  pal- 
pable violation  of  the  familiar  rule  that  written  contracts  are  not  to 
be  varied  by  oral  testimony.  Such  a  parol  stipulation,  it  has  been 
held,  could  not  be  proved  in  respect  to  an  ordinary  bill  of  sale  of 
personal  property. 

Nor  is  the  plaintiff  entitled  to  recover  in  this  action  upon  the 
ground  of  mistake.  A  mutual  and  material  mistake,  by  which  the 
purchaser  wias  misled  as  to  the  quantity  of  land,  would  be  a  more 
appropriate  ground  for  relief  in  a  court  of  chancery  than  in  a  court 
of  law. 

If,  then,  the  plaintiff  was  entitled  to  recover  at  all  in  this  case,  it 
was  by  reason  of  some  fraud  on  the  part  of  the  defendant  by  which 
the  bargain  was  induced. 

II.  The  plaintiff  complains  of  the  ruling  of  the  county  court  upon 
the  subject  of  fraud.  It  is  conceded  that  the  quantity  of  land  was 
represented  incorrectly.  The  court  properly  told  the  jury  that  this, 
in  itself,  would  not  amount  to  fraud.  To  entitle  the  plaintiff  to  a 
recovery  upon  that  ground,  the  defendant  must  have  made  some 
representation  upon  the  subject  that  he  did  not  believe  to  be  trua 
The  plaintiff  claims,  and  his  evidence  tended  to  prove,  that  the 
defendant  did  make  such  a  representation,  by  stating  the  quantity 
of  land  as  a  matter  within  his  own  knowleds'f  when,  in  fact,  as  the 
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defendant  ooucedes,  it  was  a  matter  upon  which  he  had  only  a 
belie£  Wo  think  it  yerj  clear  that  a  party  may  be  guilty  of  fraad 
by  stating  his  belief  as  knowledge.  Upon  a  statement  of  the  defend- 
ants mere  belief,  judgment  or  information,  the  plaintiff  might  have 
regarded  it  prudent  to  procure  a  measurement  of  the  land  before 
completing  his  purchase.  A  statement,  as  of  knowledge,  if  belieyed, 
would  make  a  survey  or  measurement  seem  unnecessary.  A  repre- 
sentation of  a  fact,  as  of  the  party* a  own  hiowledgOi  if  it  prove  false, 
is,  unless  explained,  inferred  to  be  willfully  false,  and  made  with  an 
intent  to  deceive,  at  least  in  respect  to  the  knowledge  which  is  pro- 
fessed. A  sufficient  explanation,  however,  sometimes  arises  from 
the  nature  of  the  subject  itself,  or  from  the  situation  of  the  partiea 
being  such  that  the  statement  of  knowledge  cpuld  only  be  under- 
stood as  an  expression  of  strong  belief  or  opinion.  But  the  quantity 
of  land  in  a  farm  is  a  matter  upon  which  accurate  or  approximately 
accurate  knowledge  is  not  at  all  impossible  or  unusual.  If  the  de- 
fendant had  only  a  belief  or  opinion  as  to  the  quantity  of  land,  it 
was  an  imposition  upon  the  plaintiff  to  pass  off  such  belief  as  knowl- 
edge. So,  too,  if  he  made  an  absolute  representation  as  to  the  quan- 
tity, which  was  understood,  and  intended  to  be  understood,  as  a 
statement  upon  knowledge,  it  is  precisely  the  same  as  if  he  had  dis- 
tinctly and  in  terms  professed  to  have  knowledge  as  to  the  fact  It 
is  often  said  that  a  representation  is  not  fraudulent  if  the  party  who 
makes  it  believes  it  to  be  true.  But  a  party  who  is  aware  that  he 
has  only  an  opinion  how  a  fact  is,  and  represents  that  opinion  as 
knowledge,  does  not  believe  his  representation  to  be  true.  As  is- 
well  said  in  a  note  to  the  report  of  the  case  of  Taylor  v.  Ashton, 
11  Mees.  &  Wels.  418  (Phila.  ed.),  the  belief  of  a  party,  to  be  an 
excuse  for  a  false  representation,  must  be  "  a  belief  in  the  repre- 
sentation as  made.  The  scienter  will,  therefore,  be  sufficiently 
established  by  showing  that  the  assertion  was  made  as  of  the  de- 
fendant's own  knowledge,  and  not  as  mere  matter  of  opinion  with 
regard  to  facts  of  which  he  was  aware  that  he  had  no  such  knowl- 
edge." The  same  principle  of  law  has  been  repeatedly  recognized- 
ffammatt  v.  Emersony  27  Me.  308, 326 ;  Bennett  v.  Judson,  21  N.  Y- 
238 ;  Stone  v.  Denny,  4  Met  151 ;  Hazard  v.  Irwin,  18  Pick.  95. 

In  the  case  before  us,  the  plaintiff,  under  the  charge  of  the  oourt^ 
was  denied  the  benefit  of  this  rule  of  law,  although  there  was  ovi* 
dence  tending  to  show  every  necessaiy  element  of  a  fraud  of  the 
nature  we  have  been  considering.  The  plaintiff's  request  was  refused 
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and  the  jury  were  instructed  that  the  plaintiff  could  only  recover 
in  case  they  found  ^^that  the  defendant  represented  the  quantity  of 
land  different  from  what  he  knew  or  believed  to  be  true.''  Under 
these  instructions,  it  would  be  immaterial  whether  he  made  the 
representation  as  a  matter  of  knowledge  or  as  a  matter  of  opinion, 
BO  long  as  he  kept  within  his  belief  as  to  the  qttantity  of  land.  In 
this  we  think  there  was  error.  The  court  properly  instructed  the 
jury,  that  the  representation,  to  warrant  a  recovery,  must  have  been 
relied  on,  and  have  been  an  inducement  to  the  purchase.  The  sub- 
sequent remark,  that  the  jury,  to  hold  the  defendant,  must  find  that 
the  plaintiff  would  not  have  made  the  purchase  but  for  the  repre- 
sentation, we  regard  as  probably  inadvertent. 

What  the  plaintiff  would  have  done,  but  for  the  false  represent- 
ation, is  often  a  mere  speculative  inquiry,  and  is  not  the  test  of  the 
plaintiff's  right  If  the  false  representations  were  material  and 
relied  upon,  and  were  intended  to  operate,  and  did  operate,  as  one 
of  the  inducements  to  the  trade,  it  is  not  necessary  to  inquire 
whether  the  plaintiff  would  or  would  not  have  made  the  purchase 
without  this  inducement. 

The  judgment  of  the  county  court  is  reversed,  and  the  oauM 
is  remanded. 


Olossok  v.  Staples,  appellant 

(aytm.) 

MaUeiout  pr(>i0eiuiion  of  cMl  tuU, 

Where  a  dvfl  suit  is  commenced  and  prosecuted  maliciously  and  without : 
able  or  probable  cause,  and  is  terminated  in  fiiTor  of  the  defendant,  the 
plahitiff  in  such  suit  is  liable  to  the  defendant,  in  ui  action  for  the  damages 
sustained  by  him  in  the  defense  of  that  orighial  suit,  in  excess  of  taxable 
costs  obtained  by  hkn ;  and,  to  maintain  an  action  to  recover  such  damages, 
it  Is  not  material  whether  the  malicious  suit  was  commenced  by  process  of 
attachment  or  by  summons  only. 

Tnis  was  an  action  on  the  case  for  the  malicious  prosecution  of  a 
«i  vil  suit  The  declaration  set  forth,  in  substance,  that  the  plaintiff 
signed  a  certain  promissory  note  as  surety  for  one  Eellogg,  payable 
•to  Staples,  which  was  paid  at  maturity,  but  not  delivered  up,  under 
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the  pretense  that  it  was  lost,  etc.  Kellogg  having  afterward  died, 
Staples  produced  the  note,  claimed  that  it  had  not  been  paid,  and 
demanded  payment  of  this  plaintiff.  Payment  being  refused.  Staples- 
procured  one  Bumham  to  take  the  note  and  commence  suit  thereon 
against  this  plaintiff.  Said  suit  was  commenced  by  an  attachment 
of  plaintiff's  property.  Judgment  was  rendered  in  that  suit  against 
Bumham  for  costs,  but,  the  latter  being  worthless,  the  costs  were 
never  paid.  Also  that  the  whole  proceeding  against  plaintiff  was^ 
the  willfdl  and  malicious  act  of  the  defendant,  with  intent  to  injure^ 
etc.,  by  means  of  which  acts  the  plaintiff  had  been  put  to  great 
trouble  and  expense  in  looking  up  witnesses,  preparing  for  his 
defense,  etc. 

The  jury,  under  the  charge  of  the  judge,  found  a  verdict  for  the- 
plaintiff,  and  the  defendant  brought  this  appeal. 

c7.  A.  Wing  and  Paul  Dillingham^  for  defendant,  cited,  to  the 
point  that  an  action  for  malicious  prosecution  of  a  civil  suit  could 
not  be  maintained,  unless  there  was  an  arrest  of  the  person  or 
excessive  attachment  of  property,  1  Sw.  Dig.  493 ;  1  Salk.  14 ;  Esp.. 
Dig  625;  2  Oh.  PI.  600,  note  E;  1  B.  &  P.  206;  10  Johns.  106; 
Ray  V.  Lawy  1  Pet  0.  G.  207 ;  7  Eng.  Law  and  Eq.  475 ;  12  Eng, 
Oom.  Law,  235 ;  Hathaway  v.  AUeUy  Brayton,  162. 

Redfidd  di  Oleason,  for  plaintifll 

WiLSOK,  J.    This  is  an  action  on  the  case  for  malicious  prose* 
cution  of  a  civil  suit;  and  the  first  question  is,  whether  the  court 
erred  in  their  refusal  to  charge  the  jury  as  requested  by  the  defend- 
ant   The  case  states  that  the  plaintiff  introduced  testimony  tend- 
ing to  prove  all  the  allegations  of  his  declaration,  and  the  necessary 
facts  to  entitle  him  to  recover,  except  it  was  not  proved  that  the 
plaintiff  in  this  suit  was  arrested,  or  any  property  attached  on  the 
wril  in  the  suit  mentioned  in  the  declaration,  which  Staples  caused 
to  be  prosecuted  in  Orange  county;  ''but  it  was  served  on  Olosson 
only  by  the  officer  delivering  him  a  copy."    The  defendant  requested 
the  court  to  charge  the  jury,  that  the  action  could  not  be  maintained 
without  proof  that  Olosson  was  arrested,  or  his  property  attached, 
in  '.hat  original  suit    This  leads  us  to  consider  whether  an  action 
for  malicious  prosecution  of  a  civil  suit,  without  reasonable  or  prob- 
al)1e  cause,  will  lie  where  the  process  in  the  suit  so  maliciously 
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proseouted  is  by  snmmons  only.  In  England^  before  the  statute  of 
Marlbridge,  no  costs  were  recoyerable  in  civil  actions.  It  seems, 
ihfjkt,  before  the  statutes  entitling  the  defendant  in  civil  actions  to 
costSy  if  the  suit  terminated  in  his  favor,  he  might  support  an  action 
at  common  law  against  the  plaintiff,  if  the  proceeding  was  malicious 
and  without  probable  cause.  Go.  Litt  161 ;  3  Lev.  210 ;  Hob.  266 ; 
8  cutty's  Bla.  125.  But,  in  England,  since  the  statutes  which  give 
costs  to  the  defendant  in  all  actions  in  case  of  a  nonsuit  or  verdict 
Against  the  plaintiff,  and  in  other  stages  of  the  cause,  it  seems  that 
no  action  can  be  maintained  merely  in  respect  of  a  civil  suit  mali- 
ciously instituted,  except  in  some  cases  under  legislative  provisions, 
and,  perhaps,  excepting  cases  where  the  defendant  fuled  to  obtain 
the  ordinary  costs,  owing  to  the  insolvency  of  a  third  party  iu  whose 
name  the  suit  was  prosecuted.  It  is  said  that  those  statutes  give 
costs  to  successful  defendants  by  way  of  damages  against  the  plaintiff 
pro  falsa  dam^ire.  It  is  said  by  Judge  Swift,  in  his  Digest,  voL  1, 
p.  492 :  ^^  It  is  well  settled,  that,  at  common  law,  no  action  will  lie 
against  one  for  bringing  a  civil  suit,  however  malicious  and  un- 
founded, unless  the  body  of  tibie  party  is  arrested  and  imprisoned  or 
holden  to  bail ;  in  all  other  cases,  the  costs  the  party  recovers  are 
^apposed  to  be  an  adequate  compensation  for  the  damage  he  sus- 
toins.''  There  does  not  appear  to  be  any  conflict  in  the  authorities, 
that,  where  any  thing  is  done  maliciously,  besides  commencing  and 
prosecuting  a  malicious  or  vexatious  action,  a  suit  for  the  damages 
sustained  by  such  act  may  be  maintained.  It  is  upon  this  ground- 
that  an  action  is  sustainable  for  a  malicious  arrest,  or  holding  to  bail 
for  too  large  a  sum,  and  for  maliciously  suing  out  and  levying  a  writ 
cf  fieri  facias.  1  Lev.  275 ;  2  Wils.  305.  Upon  the  same  principle, 
it  has  been  held  that  an  action  may  be  maintained  where  the  prop- 
erty of  a  party  has  been  maliciously  attached  upon  mesne  process. 
Hob.  205,  266;  Gifford  v.  Woodgate^  11  Bast;  Wills  v.  Noyes,  12 
Pick.  324.  It  is  said,  in  some  of  the  cases,  that,  where  the  process 
in  the  malicious  and  unfounded  suit  is  by  attachment,  an  action 
will  lie  for  the  damage  Ihe  party  sustains,  because,  in  such  case,  nu 
cost  is  allowed  which  can  be  a  compensation  for  the  personal  injury. 
But  we  think  the  fundamental  principles  and  analogies  of  the  com* 
men  law,  as  laid  down  by  the  text- writers  and  early  decisions  of  the 
English  courts,  do  not  make  the  manner  in  which  service  of  tho 
process  was  made  essential  to  maintain  the  action.  The  common 
law  declares,  that  for  every  injury  there  is  a  remedy.    The  principle 
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thas  enunciated,  as  applicable  to  this  class  of  cases,  has  been  illns- 
trated  by  some  of  the  most  eminent  jurists,  whose  views  of  the 
flubject  are  entitled  to  great  weight  In  Watson  y.  Freeman,  Hob. 
205,  it  is  said,  '^  If  a  man  sue  me  in  a  civil  suit,  yet  if  his  suit  be 
utterly  without  ground,  and  that  certainly  known  to  himself,  I  may 
have  an  action  against  him  for  the  damage  he  putteth  me  unto  by 
his  ill  practice."  Again,  it  is  said  in  2  Sel  w.  N.  P.  1054,  by  a  learned 
writer  upon  this  subject,  that,  '^  whatever  engines  of  the  law  malice 
may  employ  to  compass  its  evil  designs  against  innocent  and  unof- 
fending persons,  whether  in  the  shape  of  an  indictment  or  informa* 
tion,  which  charge  a  party  with  crimes  injurious  to  his  fame  and 
reputation,  and  tend  to  deprive  him  of  his  liberty,  or  whether  such 
malice  is  evidenced  by  malicious  arrests,  or  by  exhibiting  groundless 
accusations  merely  with  a  view  to  occasion  expense  to  the  party  who 
is  under  the  necessity  of  defending  himself  against  them,  the  action 
on  the  case  affords  an  adequate  remedy  to  the  party  injured."  In 
Ehie  V.  Smith  it  is  said,  that,  *'  if  a  party  falsely  and  maliciously, 
and  without  probable  cause,  put  the  law  in  motion,  that  is  properly 
a  subject  of  an  action  on  the  case."  2  Ohitty  Eng.  Eccl.  315.  The 
principle  above  cited  is  the  same  which  sanctions  the  well-known 
actions  for  malicious  prosecutions  in  which  no  costs  are  taxed  in 
favor  of  the  accused  party,  and  furnishes  remedies  by  actions  on  the 
ease  for  the  abuse  of  legal  process.  ^  Saund.  PI.  and  Ev.  651,  an^ 
notes.  . , 

The  case  of  CotterM  v.  Jones,  7  Eng.  Law  and  Eq.  475,  has  been 
much  relied  upon  by  the  defendant.  In  that  case  there  was  no 
arrest  of  the  body  nor  attachment  of  property.  The  only  injury 
alleged  was,  that  the  plaintiff  was  unable  to  obtain  the  costs  in  the 
suit  complained  of,  owing  to  the  insolvency  of  Osborne,  in  whose 
name  Jones  prosecuted  the  suit  maliciously  and  without  probable 
cause,  and  it  was  to  recover  the  ordinary  costs  that  the  suit  was 
brought  by  Gotterell  against  Jones.  The  court  held  the  declaration 
insufficient  in  arrest  of  judgment,  inasmuch  as  it  was  consistent 
with  the  declaration  that  no  ordiniirv  costs  were  awarded  to  the 
plaintiff  on  the  nonsuit,  owing  to  his  own  neglect  to  apply  for  them, 
and  that  this  was  the  only  reason  of  his  failing  to  obtain  theuL 
The  court  did  not  decide  whether,  if  the  declaration  averred  the 
recovery  of  costs  in  the  action  by  the  defendant  in  the  suit  com- 
plainerl  o^  and  those  costs  had  not  been  obtained  by  him,  by  reason 
of  the  insolvency  of  Osborne,  that  would  have  been  a  sufficient 
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statement  of  legal  damage;  because  there  was  in  that  case  no  suffi- 
cient averment  that  the  plaintiff  ever  gained  a  legal  right  to  costs^ 
and  no  averment  that  any  costs  to  which  he  had  a  right  were  not 
obtained  by  him,  owing  to  the  insolvency  of  Osborne.  The  decision 
in  that  case  was  put  upon  the  ground  that  the  declaration  contained 
no  averment  of  legal  damage.  But,  in  that  case,  Williams.  J., 
says:  ^^If  such  an  action  be  brought  and  prosecuted  maliciously 
and  without  reasonable  or  probable  cause,  I  think  there  is  no  doubt 
an  action  will  lie  for  it,  provided  legal  damage  have  been  sustained.^ 

In  the  case  of  WliippU  v.  Fuller y  11  Conn.  581,  the  court  held, 
that,  if  an  action  be  brought  and  prosecuted  maliciously  and 
without  probable  cause,  by  which  the  party  so  prosecuted  in  a  civil 
suit  suffer  damage,  this  action  will  lie,  though  neither  his  body  was 
arrested  nor  his  property  attached.  The  declaration  in  the  case  of 
Fuller  V.  Whipple,  which  was  reviewed  on  writ  of  error  in  the  case 
of  Whipple  V.  Fuller  above  cited,  contains  two  counts :  one  founded 
upon  the  statute  of  that  state,  to  prevent  vexatious  suits ;  and  the 
other  is  a  count  at  common  law  for  the  malicious  prosecution  of  a 
vexatious  and  malicious  suit  without  probable  cause.  The  process 
was  served  by  attaching  the  property  of  the  defendant  Fuller;  tno 
action  was  entered  in  court,  and  at  a  subsequent  term  the  plaintiff 
vu  that  action  was  nonsuited,  and  the  defendant  recovered  judg- 
ment for  his  costs.  The  count  at  common  law  contained,  among 
0fiier  things,  an  averment  that  the  plaintiff  by  means  of  the  prem- 
ises was  compelled  to  expend  large  sums  of  money  in  his  defense 
tor  counsel  and  witness  fees,  and  for  his  own  time  and  expenses.  In 
that  case  the  court,  after  reviewing  the  English  authorities  upon 
the  subject,  says :  *'  But  we  wish  to  place  our  decision  of  this  ques- 
tion upon  broader  principles — principles  which  we  believe  have 
received  the  sanction  of  the  common  law  in  its  earliest  ages. ''  It 
was  held  in  that  case  that  the  count  at  common  law  was  sustainable 
upon  the  fundamental  principles  and  analogies  of  the  common  law^ 
aside  from  the  averment  that  the  plaintiff's  property  was  maliciously 
attached* 

The  early  English  cases  show  very  clearly,  that,  before  the  statutes 
entitling  defendants  to  costs  existed,  they  had  a  remedy  at  common 
law  for  injuries  sustained  by  reason  of  suits  which  were  malicioua 
and  without  probable  cause.  It  would  seem,  however,  from  more 
recent  decisions,  that  the  present  English  rule,  which  restricts  or 
limits  the  right  of  action  for  maliciously  prosecuting  civil  suits 
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wiUioiit  probable  oanse,  stands  mainly  upon  the  ground  that  the 
costs,  which  the  statute  provides  the  successful  defendant  sLall 
recoTer,  are  an  adequate  compensation  for  the  damages  he  sustains, 
but  under  their  rule  it  does  not  appear  that  the  right  of  action  is 
restricted  to  those  cases  where  the  process  is  by  attachment  The 
justice  or  equity  of  the  English  rule,  as  a  part  of  their  system  of 
jurisprudence,  there  is  no  occasion  to  consider.  But  in  our  own 
state,  not  only  the  mode  of  process  in  civil  actions,  but  also  the 
general  provisions  of  our  statute  for  taxing  costs  to  the  defendant 
when  the  suit  terminates  in  his  favor,  are  opposed  to  making  it 
essential,  to  sustain  an  action  for  the  malicious  prosecution  of  a  civil 
suit  without  probable  cause,  that  his  body  was  arrested  or  his  prop- 
erty attached.  Chapter  thirty-three  of  the  general  statutes  provides 
that  the  ordinary  mode  of  process  in  civil  causes  in  the  several 
courts  in  this  state  shall  be  by  writ  of  summons  or  attachment 
Writs  of  attachment  may  issue  against  the  property  of  the  defend- 
ant, and  in  certain  cases  against  his  body.  The  service  of  the  process, 
whether  it  be  by  arresting  the  body  of  the  defendant,  attaching  his 
property,  or  by  delivering  him  a  copy  only,  is  equally  effective  at  the 
commencement  of  the  action,  and  the  defendant  is  under  the 
necessity  of  defending  himself  against  the  suit,  or  sufiEer  the  oonse* 
quenoes  of  allowing  judgment  against  him  by  default  Since  arrest 
upon  mesne  process,  in  actions  in  form  ez  contractu^  except  in  cer- 
tain cases,  was  abolished  in  this  state  by  the  statute  of  1839,  there 
have  been  but  few  cases  where  such  process  has  been  served  by 
anresting  the  body  of  the  debtor  and  holding  him  to  bail,  or  impris- 
oning him  for  want  of  bail,  and  generally  defendants  are  able  to 
procure  the  bail  required  by  the  statute,  and  the  damage  sus- 
tained by  that  mode  of  service  is  merely  nominal  And  so,  too» 
where  the  process  is  served  by  attachment  of  property,  the  defend- 
ant is  generally  allowed  to  receipt  the  property  so  attached,  and 
very  seldom  sustains  any  damage  by  that  mode  of  service. 

In  general  it  is  of  no  special  importance  to  the  defendant  whether 
the  process  is  by  attachment  or  summons;  but  the  undue  vexation, 
costs  and  other  expenses  in  defending  a  malicious  and  unfounded 
suit,  accrue  after  the  process  is  served  and  entered  in  court  The 
damages  sustained  by  the  defendant  in  defending  such  suit  can  be 
no  less  where  the  process  is  by  summons  than  where  it  is  by  arrest 
of  the  body,  or  attachment  of  property.  They  are,  for  the  most 
part,  for  counsel  and  witness  fees,  for  time  and  expenses  in  preparing 
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the  suit  and  attending  court,  and  such  other  damagee  as  are  the 
ilireet  consequence  to  the  defendant  by  reason  of  having  been  com- 
pelled to  defend  a  suit  maliciously  prosecuted  by  the  plaintiff  with- 
out probable  cause.  Service  of  the  process  by  arresting  the  body  or 
attaching  property  might  be  made  under  circumstances  by  which 
the  damages  occasioned  by  the  suit  would  be  enhanced,  but  such 
mode  of  service  is  not  essential  to  maintain  an  action  for  damage 
where  damage  is  sustained  in  the  suit  complained  o^  after  it  is 
entered  in  court  Under  our  statute,  which  gives  the  right  to  com- 
mence any  civil  suit  by  summons,  it  would  not  do  to  hold  that  an 
action,  for  maliciously  prosecuting  a  civil  suit  commenced  by  sum- 
mons without  probable  cause,  could  not  be  sustained;  for  if  such 
a  rule  were  adopted,  it  would  not  only  encourage  malicious  and 
groundless  suits,  but  also  afford  full  protection  and  indemnity  against 
liability  for  the  damage  to  the  defendant,  caused  by  the  suit  so  mali- 
ciously instituted  against  him,  in  all  cases  where  the  process  in  such 
suit  was  by  summons  only.  The  principle  of  the  common  law, 
recognized  by  the  English  courts  before  the  statutes  allowing  costs 
to  defendants,  and  which  gave  a  remedy  for  injuries  sustained  by 
reason  of  suits  which  were  malicious  and  without  probable  cause, 
is  and  ought  to  be  operative  still,  and  we  think  it  affords  a  remedy 
in  all  such  cases  where  the  taxation  of  costs  is  not  an  adequate  com- 
pensation for  the  damage  sustained.  Our  statute  provides  that  no 
writ  of  summons  or  attachment,  requiring  any  person  to  appear  and 
answer  before  any  court  in  this  state,  shall  be  issued  unless  there  be 
sufficient  securitjr  given  to  the  defendant  that  the  plaintiff  shall 
prosecute  his  writ  to  effect,  '*  and  shall  answer  all  damages  if  judg- 
ment be  rendered  against  him."  The  above  quoted  words,  ^and 
shall  answer  all  damages  if  judgment  be  rendered  against  him/* 
have  reference  solely  to  the  taxable  costs  established  by  law,  and 
without  any  regard  to  the  manner  in  which  the  suit  is  commenced^ 
whether  by  attachment  or  summons.  And  the  power  of  the  court, 
at  any  time  during  the  pendency  of  the  action,  to  order  additional 
or  better  bail  to  be  entered  to  the  defendant  for  costs,  and  to  com- 
pel the  plaintiff  to  become  nonsuit  for  neglect  to  comply  with  such 
order,  has  reference  to,  and  is  limited  by,  the  taxable  costs  which 
the  defendant  is  entitled  to  recover  if  judgment  be  rendered  in  his 
favor.  Our  statute,  by  which  the  prevailing  party  recovers  certain 
costs  incurred  in  the  prosecution  or  defense  of  a  civil  action,  stands 
ipon  the  ground  that  certain  claims  and  rights  in  respect  to  the 
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matters  in  issue  are  asserted,  that  in  the  adjudication  of  which  ^ 
civil  action,  when  brought  and  prosecuted  in  good  faith,  is  a  claim 
of  right,  and  in  order  to  place  the  administration  of  the  law  upon 
reasonable  grounds  in  respect  to  the  rights  asserted  and  recoverable 
costs,  the  expenses  of  litigating  the  claims  of  the  parties,  over  and 
above  certain  items  of  costs  which  the  statute  allows  the  prevailing 
party  to  recover,  should  be  borne  by  the  respective  parties  by  whom 
such  expenses  are  incurred,  without  regard  to  the  result  of  the  suit 
But  the  system  of  taxing  costs  under  our  statute,  except  in  a  very 
few  cases,  was  enacted  with  reference  to  suits  brought  and  prose- 
cuted in  good  faith.  In  suits  so  brought  and  prosecuted,  the  defend- 
ant may  be  subjected,  or  he  may  subject  himself,  to  expenses  not 
recoverable,  even  if  the  suit  terminates  in  his  favor ;  but  of  this  he 
has  no  legal  ground  to  complain  when  the  suit  is  brought  and  prose- 
cuted in  good  faith,  because  it  is  the  ordinary  and  natural  conse- 
quence of  a  uniform  and  well  regulated  system,  to  which  all  parties 
in  civil  actions  are  required  to  conform.  But  where  the  action  is 
brought  and  prosecuted  maliciously  and  without  reasonable  or  prob- 
able cause,  the  plaintiff  asserts  no  claim  in  respect  to  which  he  had 
any  right  to  invoke  the  aid  of  the  law.  In  such  case  the  plaintiff, 
by  an  abuse  of  legal  process,  unjustly  subjects  the  defendant  to  dam- 
ages which  are  not  fully  compensated  by  the  costs  he  recovers.  The 
plaintiff  in  such  case  has  no  legal  or  equitable  right  to  claim  that 
the  rule  of  law,  which  allows  a  suit  to  be  brought  and  prosecuted 
in  good  faith,  without  liability  of  the  plaintiff  to  pay  the  defendant 
damages,  except  by  way  and  to  the  extent  of  the  taxable  costs  only, 
if  judgment  be  rendered  in  his  favor,  should  extend  to  a  case  where 
the  suit  was  maliciously  prosecuted  without  probable  cause.  But 
where  the  damages,  sustained  by  the  defendant  in  defending  a  suit 
maliciously  prosecuted  without  reasonable  or  probable  cause,  exceed 
the  costs  obtained  by  him,  he  has,  and  of  right  should  have,  a  remedy 
by  action  on  the  rase. 

It  is  apparent,  from  our  statute  regulating  the  taxation  of  costs, 
fchat  the  costs  allowed  the  successful  defendant,  where  the  suit  is 
brought  and  prosecuted  in  good  faith,  were  not  intended  or  sup- 
posed to  be  an  adequate  compensation  for  all  damages  he  might 
flustain  and  should  recover  by  reason  of  defending  a  suit  which 
was  brought  and  prosecuted  maliciously  and  without  probable 
cause.  It  would  be  inconsistent  with  our  system  of  jurisprudence, 
in  the  legitimate  use  of  legal  process,  to  allow  in  all  cases  3uch 
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costs  as  would  cover  all  damages  the  defendant  might  sustain  hy 
defending  a  suit,  without  regard  to  the  motive  which  influenced  the 
plaintiff  in  commencing  and  prosecuting  it.  And  it  is  quite  obvious^ 
I  think,  that  a  provision  by  law,  by  which  the  court  would  have 
discretionary  power  to  tax  and  allow  the  defendant  to  recover,  in  a 
malicious  and  unfounded  suit,  such  costs  by  way  of  damages  sus- 
Bustained  in  the  defense  of  the  suit  as  in  their  judgment  he  was 
entitled  to,  could  not  be  made  without  infringing  the  rights  of  the 
plaintiff  in  such  action,  because  he  would  have  the  right  of  trial  hy 
jury  of  the  question,  whether,  in  the  prosecution  of  the  suit  in 
which  such  costs  were  to  be  taxed,  malice  and  the  want  of  probable 
cause  concurred,  and  this  question  could  not  be  tried  in  that 
original  suit 

We  are  of  opinion,  that,  where  a  civil  suit  is  commenced  and 
prosecuted  maliciously  and  without  reasonable  or  probable  cause^ 
and  is  terminated  in  favor  of  the  defendant,  the  plaintiff  in  such 
suit  is  liable  to  the  defendant  in  an  action  on  the  case  for  the  damages 
sustained  by  him  in  the  defense  of  that  original  suit,  in  excess  of 
the  taxable  costs  obtained  by  him ;  and,  to  maintain  an  action  to 
recover  such  damages,  it  is  not  material  whether  the  malicious  suit 
was  commenced  by  process  of  attachment  or  by  summons  only. 

2.  It  is  insisted  by  the  defendants  counsel  that  that  part  of  the 
charge  on  the  question  of  malice,  in  which  the  court  told  the  jury 
they  might  infer  malice  from  the  want  of  probable  cause,  is  erro- 
neous. The  case  shows  that  the  court  charged  the  jury,  among 
other  things  on  the  question  of  malice,  that  it  was  generally  to  a 
considerable  extent  a  matter  of  inference  to  be  drawn  from  the  cir- 
cumstances proved  in  the  case ;  that  the  jury  might  or  might  not 
infer  malice  from  want  of  probable  cause ;  that  it  was  for  the  jury 
to  say,  upon  the  whole  evidence  bearing  upon  this  point,  whether 
the  defendant  Staples  in  prosecuting  that  suit  acted  maliciously  or 
not.  We  think  the  charge  was  correct  on  this  point.  It  has  been 
repeatedly  decided,  that  from  proof  of  the  want  of  probable  cause 
malice  may  be  implied,  and  the  want  of  probable  cause  may  be  so 
strong  and  plain  as  to  amount  to  evidence  of  malice.  Pangburn  v. 
BuU,  1  Wend.  345 ;  9  East,  361, 362, 368 ;  1  Am.  Lead.  Gas.  211,  218. 

The  court  very  properly  told  the  jury  that  the  burden  of  proof 
was  on  the  plaintiff  to  prove  a  want  of  probable  cause  for  commen- 
cing  and  prosecuting  the  suit  in  Orange  county,  and  that  it  could 
not  be  inferred  from  malice.    The  question  of  malice  was  a  question 
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of  fSftot  for  the  jwcj,  and  it  was  submitted  to  them  to  find  upon  the 
whole  eyidenoe  whether  Staples,  in  prosecuting  that  suit,  acted 
maliciously.  From  the  charge  we  think  the  jury  did  not  under- 
atand  that  the  question  of  malice  was  to  be  treated  as  a  mere 
inference  firom  the  want  of  probable  cause,  but  a  question  for  them 
to  determine  upon  the  whole  evidence  in  the  case. 

(The  remainder  of  the  opinion  relates  to  questions  of  practice). 

Judgment  affirmed. 


Tbot  akd  BoflTOK  Railroad  OoMPAinr,  appellant,  t.  Pottbb. 

(4tytM&) 
Bmbnad^fafOiwre  to  record  twrvey—HgJU  to  ndnuke  pomemen. 

Where  a  land  owner  agrees  with  a  raUroad  company  upon  the  oompensatkm  to 
be  made  for  lands  over  which  the  road  is  laid,  and  permits  the  company  to 
take  poaseBBian  of  the  land  and  oonstract  their  road  thereon,  it  is  too  late  tn 
him  to  take  advantage  of  the  omiflsion  of  the  company  to  record  the  sorvey, 
as  required  by  its  charter. 

The  owner  of  the  land  adjoining  a  railroad*  and  from  whom  the  land  was  taken 
for  the  constraction  and  use  of  the  road,  under  the  power  conferred  by  the 
charter,  has  no  right  to  enter  upon  the  land  after  it  is  so  taken,  and  while  it  is 
being  so  used,  and  cat  and  take  therefrom  the  herbage  and  other  produds  of 
the  8ofl  growing  thereon. 

Action  of  trespass  on  the  fireehold.  The  fistcts  are  stated  in  the 
opinion. 

At  the  trial,  the  court  directed  the  jury,  j^ro  formti,  to  return  a 
verdict  for  the  defendant;  to  which  the  plaintiff  excepted. 

E.  J.  Phelps,  for  plaintifEs. 

Q.  W.  Harmon,  for  defendant. 

PiEBPOKT,  G.  J.  This  is  an  action  of  trespass  on  the  flreehold, 
brought  to  recover  the  damage  sustained  by  the  plaintiffs  in  conse« 
quence  of  the  defendant's  entering  upon  the  line  of  the  Southern 
Vermont  Railroad,  of  which  the  plaintiffs  are  the  lessees,  where  said 
road  crosses  the  farm  of  the  defendant,  and  cutting  and  taking  away 
the  grass  growing  upon  the  said  road,  and  within  the  lines  and 
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fences  thereof;  the  plaintiflb  being,  at  the  time,  in  possession,  anci 
nsing  the  same  for  the  purposes  for  which  it  was  constructed ;  the 
object  of  the  suit  being  to  test  the  right  of  the  defendant  so  to  do. 

The  defendant  claims  the  right  to  enter  upon  the  premises  in 
question,  and  to  cut  and  take  off  the  herbage,  on  the  ground  that, 
after  the  said  road  had  been  surveyed,  and  the  lines  thereof  staked 
out  and  established  across  the  defendant's  farm,  in  settling  the 
question  of  land  damages  between  himself  and  the  company,  it  was 
agreed  and  understood  that  he  was  to  have  such  right;  and  that  he 
understood,  at  the  time,  that  this  right  was  taken  into  consideration 
in  fixing  the  amount  of  such  damages.  And,  in  aid  of  this  claim, 
the  counsel  of  the  defendant  insists  that  said  corporation,  in  taking 
the  land  under  their  charter,  did  not  cause  a  certificate  of  the  surrey 
of  said  road  to  be  recorded  in  the  town  clerk's  office  in  the  town 
where  the  land  lies,  as  required  by  said  charter,  and,  for  that  reason, 
they  got  no  title  or  right  in  the  land  in  question,  except  such  as  they 
acquired  by  virtue  of  the  contract  between  them  and  himself. 

It  appears,  firom  the  bill  of  exceptions,  that  it  was  agreed  by  the 
parties,  upon  the  trial,  that  a  copy  of  the  survey  of  the  route  or  line 
of  the  Southern  Vermont  Railroad  Company,  in  the  town  of  Pow- 
nal,  as  recorded  in  the  office  of  the  town  clerk  of  that  town,  should 
be  treated  as  evidence  introduced  by  the  plaintiffs,  subject  to  all 
legal  objections,  and  the  same  referred  to.  No  question  appears  to 
have  been  made  in  the  county  court  in  respect  to  the  survey  or  its 
record,  but  the  trial  proceeded  to  judgment  upon  the  supposition 
that  the  survey  was  duly  recorded,  and  a  copy  of  the  record  in  evi- 
dence; and,  as  no  question  arose  upon  it,  there  was  no  occasion  to 
attach  a  copy  thereof  to  the  case  as  made  up  for  this  court.  We 
cannot,  therefore,  assume  that  no  such  record  exists,  but  must  take 
the  case  as  it  is  made  up,  which  shows  that  a  copy  of  the  record  was 
there  treated  as  in  the  case,  and  so  it  must  be  regarded  here. 

But,  suppose  no  record  of  the  survey  of  the  road  was  in  &ct  made, 
as  required  by  the  charter :  would  that  preclude  the  plaintiffs  recov- 
ering in  this  case  ?  It  appears  that  the  road  was,  in  fact,  surveyed, 
located,  and  its  limits  clearly  defined  across  the  land  of  the  defend- 
ant by  the  corporation,  and  of  this  the  defendant  had  fiill  knowledge 
at  the  time.  He  was,  in  fact,  then  the  president  of  the  corporation. 
With  a  full  knowledge  of  all  the  facts,  he  proceeds  to  arrange  with 
the  conpany  as  to  the  damages  for  the  land  so  taken ;  and,  having 
satisfactorily  fixed  the  amount,  he  receives  the  sum  agreed  upon. 
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He  permits  the  company  to  enter  npon  and  take  possession  of  it» 
and  constmct  their  railroad  over  it  "Sow,  if  we  say  that  the 
plaintifb  cannot  recover  in  conseqnence  of  the  neglect  to  record 
the  survey  alone,  it  must  be  on  the  ground  that  the  company  acquired 
no  rights  whatever  in  their  road  across  the  defendant's  premises,  and 
that  the  defendant  now  has  the  right  to  enter  upon  it,  and  take  the 
entire  and  exclusive  possession  of  it  This,  we  think,  will  hardly 
be  claimed. 

The  survey  and  location  of  the  road  is  what  constitutes  the  taking 
of  the  land  over  which  it  is  laid ;  and,  when  so  taken,  it  is  the  duty 
of  the  company  to  cause  a  certificate  of  the  survey  to  be  recorded, 
and  to  pay  the  damages  to  the  land  owner  before  they  take  posses- 
sion. If,  however,  the  land  owner,  as  in  this  case,  agrees  upon  his 
compensation,  and  permits  the  company  to  take  possession  of  the 
land  and  construct  their  road  thereon,  we  think  it  is  then  too  late 
for  the  land  owner  to  take  advantage  of  the  omission  by  the  com- 
pany in  these  respects. 

There  is  another  reason,  we  think,  why  the  defendant  cannot  avail 
himself  of  this  objection.  He  was,  at  the  time,  the  president  of  the 
company.  As  such,  it  was  his  duty  to  see  that  the  survey  was 
recorded.  To  allow  him  now  to  take  advantage  of  the  omission  to 
make  such  record  would  be  to  permit  him  to  take  advantage  of  his 
own  wrong,  to  the  prejudice  of  the  company  that  he  was  bound 
faithfully  to  serve. 

We  think  this  case  is  to  be  governed  by  the  same  principles  that 
are  applicable  in  all  cases  where  the  land  is  taken  by  a  railroad  com* 
pany,  a  survey  made  and  duly  recorded,  as  required  by  the  charter. 

It  is  further  claimed  by  the  defendant,  that  the  right  of  the 
plaintifEs  to  recover  is  affected  by  the  agreement  between  the  defend* 
ant  and  the  committee  appointed  by  the  company  to  settle  the  land 
damages  on  the  line  of  the  road,  by  which  he  reserved  the  herbage 
and  all  that  grew  upon  the  land  outside  of  the  track  of  the  road ; 
and  he  says :  ^^  I  considered  that  this  reservation  was  taken  into 
account  in  fixing  my  land  damages." 

It  may  be  observed,  that,  in  this  arrangement,  neither  party  was 
contracting  for  the  land,  and  this  agreement  had  no  reference  to  its 
transfer  by  the  defendant  to  the  company.  The  company  did  not 
take  the  land  by  purchase,  in  the  ordinary  acceptation  of  that  term, 
but  took  it  by  survey  and  location,  under  and  according  to  the 
power  and  authority  conferred  by  their  <»harter.    There  is  no  quali- 
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ticatiou  or  limitatioii  in  respect  to  what  they  take;  the  extent  of 
the  acquisition  is  determined  only  by  the  power  to  take,  given  by 
the  act  of  incorporation.  The  defendant  had  no  power  to  impose 
restrictions  or  make  reservations.  When  the  company  had  so  taken 
the  land,  they  had  obtained  all  the  title  to  it  they  conld  acquire^  snb- 
ject  to  the  payment  of  the  damages  to  the  owner.  If  the  company 
had  the  power  to  take  from  the  defendant  the  right  to  enter  npon 
the  land  so  taken,  and  cnt  and  take  away  what  was  growing  thereon^ 
tlicn  they  had  taken  it,  and  no  attempt  to  make  a  reservation 
by  the  defendant,  as  he  states,  would  be  of  any  avail. 

If,  then,  the  defendant  obtained  any  rights  by  virtue  of  what 
transpired  between  him  and  the  committee  of  land  damages,  such 
rights  depend  solely  upon  that  agreement,  without  aid  from  the  fact 
that  the  land  was  taken  from  the  defendant,  the  same  as  if  the 
agreement  had  been  made  with  a  party  not  an  adjoining  land  owner. 
We  think  the  most  that  can  be  claimed  for  the  defendant  is  a  verbal 
agreement,  between  him  and  the  company,  that  he  may  enter,  and 
cut  and  take  away  what  grew  on  the  land  outside  of  tiie  track  of 
the  road.  What  would  be  the  effect  of  such  an  agreement  in  a  case 
like  the  present,  between  the  company  and  the  defendant,  it  is  not 
necessary  now  to  inquire.  As  it  seems  very  clear  that  the  present 
plaintiff^  having  purchased  the  entire  rights  of  the  company  in  this 
road,  and  taken  a  lease  thereof  for  all  time,  without  any  knowledge 
of  the  existence  of  any  such  agreement,  or  any  thing  to  indicate  its 
existence,  so  as  to  put  them  upon  inquiry,  but  finding  the  company 
in  full  possession  up  to  the  time  of  the  lease  they  cannot  be  afiectedf 
by  the  exislience  of  any  such  agreement  This  brings  us  to  the 
consideration  of  a  more  important  question,  one  that  affects  not 
only  the  parties  to  this  controversy,  but^  to  a  greater  or  less  extent, 
probably,  all  the  railroad  corporations  and  operators,  and  the  land 
owners  adjoining  railroads,  in  this  state,  namely:  Has  the  owner  of 
the  land  adjoining  the  road,  and  from  whom  the  land  was  taken  by 
the  railroad  company,  for  the  construction  and  legitimate  use  of  the 
road,  under  the  power  conferred  by  their  charter,  the  right,  at  will, 
to  enter  upon  the  land,  after  it  is  so  taken,  and  while  it  is  being  so 
used,  and  cut  and  take  therefrom  the  herbage  and  other  products 
of  the  soil  growing  thereon  ?  This  question  is  often  referred  to  in 
the  b^oks,  in  the  discussion  of  questions  of  a  somewhat  similar 
character,  but  I  am  not  aware  that  this  precise  question  has  been 
decided  —  it  certainly  has  not  in  this  state  — but  I  think  the  incli- 
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nation  of  judges,  and  legal  writers  is  strongly  toward  the  opinion 
that  those  who  control,  manage  and  operate  the  railroads  in  the 
country  should  have  the  full  and  exclusive  possession  and  control 
of  the  land  taken,  for  the  legitimate  use  of  the  road,  within  the  lines 
thereof,  and  embraced  within  the  fences  that,  by  the  laws  of  this  state^ 
the  railroads  are  required  to  keep  upon  the  sides  of  their  road. 
Although  the  right  of  the  railroad  company  is  but  an  easement^ 
and  not  a  fee,  this  does  not  preclude  their  having  the  sole  and 
exclusive  possession  of  the  land  while  in  the  exercise  of  that  ease- 
ment The  fact  that,  upon  the  abandonment  or  surrender  of  their 
road  and  charter,  the  land  would  revert  to  the  former  owner,  does 
not  curtail  their  right  to  its  exclusive  use,  if  necessary.  It  is  said 
by  Redfield,  C.  J.,  in  Jackson  v.  Rut.  d  Bur.  R.  R.  Oo.,  25  Vt 
150,  ^'  that  the  railway  company  must,  from  the  very  nature  of  their 
operations,  in  order  to  the  security  of  their  passengers,  workmen, 
and  the  enjoyment  of  the  road,  have,  at  all  times,  the  right  to  the 
exclusive  occupancy  of  the  land  taken,  and  to  exclude  all  concur- 
rent occupancy  by  the  former  owners,  in  any  mode  and  for  any  pur- 
pose. ^  He  says,  further,  '*  that  as  to  the  right  of  the  former  owners 
io  the  herbage  growing  on  the  land,  or  to  dig  up  the  soil  and  sub- 
soil, it  is  not  necessary  here  to  consider. ''  He  also  says,  that  ^^it  is 
obvious  that  the  right  of  the  railway  to  the  exclusive  occupancy 
must  be  for  all  the  purposes  of  the  road,  much  the  same  as  that  of 
sji  owner  in  fee. "  Although  this  question  was  not  distinctly  before 
the  court  in  that  case,  still  it  stands  as  the  deliberately  expressed 
opinion  of  an  eminent  judge  and  jurist,  and  one  specially  learned  in 
the  law  of  railways,  and,  as  such,  the  opinion  is  entitled  to  great 
weight  As  to  the  right  of  the  adjoining  land  owner  to  enter  and 
•dig  up  the  turf,  the  question  was  distinctly  before  this  court  in  the 
case  of  the  Conn.  £  Pass.  Riv.  R.  R.  Co.  v.  Holton,  32  Vt  43,  and 
it  was  there  expressly  decided  that  the  land  owner  had  no  right  to 
enter  for  that  purpose.  In  delivering  the  opinion  in  that  case, 
Judge  Aldis  cites  approvingly  the  language  of  Judge  Redfield  above 
referred  to,  and  then  proceeds  as  follows:  "Without  stopping  to 
inquire  whether  a  possible  case  may  not  exist  where  the  land  owner 
might  enter  to  obtain  mines  or  minerals,  or  to  take  herbage  or  other 
vegetable  growth,  it  is  obvious  that  the  possession  of  the  railroad 
company  must,  ordinarly  and  practically,  be  absolute  and  exclusive! 
Hence,  any  entry  by  the  land  owner,  or  any  act  done  by  him  upon 
the  land,  which  tends  in  the  least  to  impair  the  structure  of  the 
Vol.  I.  — 42 
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road,  to  endanger  the  running  of  trains,  to  lessen  the  safety  or  com- 
fort of  passengers,  or  generally  to  embarrass  the  use  of  the  road  for 
the  purposes  for  which  it  was  built,  must  be  deemed  wrongfhL''  The 
principle  inyolved  in  that  case  is  substantially  the  same  as  that  in 
the  present,  and  it  is  not  easy  to  make  a  material  distinction 
between  the  two.  It  is  true,  there  are  some  objections  to  the  act 
done  in  one  case,  that  do  not  exist  in  the  other.  The  annoyance 
from  dust,  occasioned  by  removing  the  turf,  would  not  result  from 
cutting  the  herbage,  but  the  instance  in  which  the  land  owner 
would  wish  to  remove  the  turf  would  be  rare,  if  the  right  were  con* 
ceded;  but  if  the  right  to  remove  the  herbage  be  conceded,  a  large 
part  of  the  adjoining  land  owners  throughout  the  state  would  be 
found,  at  the  proper  season,  within  the  lines  of  the  roads,  with  their 
hired  men,  tools,  and  perhaps  teams,  for  the  purpose  of  taking  off 
the  herbage,  and  the  detriment  to  the  railroad  company,  and  the 
danger  to  trains  and  passengers,  would  be  increased  a  thousand  fold 
in  the  latter  case  beyond  that  in  the  former.  The  men  employed  by 
the  land  owners  would  be  likely  to  be  careless,  both  in  respect  to 
being  upon  the  track  in  person,  and  temporarily  laying  their  tools 
thereon,  from  which  accidents  might  reasonably  be  expected  to 
occur,  to  avoid  which  a  constant  and  additional  degree  of  watohftil- 
ness  would  be  required  on  the  part  of  the  engineers  having  trains  in 
charge.  They  would  know  that  they  were  always  liable  to  find  such 
working  parties  upon  their  road,  but  when  and  where,  and  under 
what  circumstances,  they  would  have  no  means  of  determining* 
And  under  the  best  management,  on  the  part  of  the  railroad  com- 
pany, accidents  might  reasonably  be  expected  to  occur  from  such 
causes.  In  the  removal  of  such  causes  the  railroad  companies,  and 
the  traveling  public,  are  greatly  interested.  Every  thing  that  tends 
to  increase  the  danger  of  travel  upon  our  railroads,  public  policy 
requires  should  be  prevented  if  practicable.  The  value  of  this 
right  to  the  land  owners  is  slight,  and,  in  a  majority  of  the  cases, 
was  probably  well  characterized  by  the  defendant  in  this  case,  when 
he  stated,  in  his  testimony,  that  the  damage  for  cutting  the  grass 
was  not  two  and  sixpence.  The  railroad  companies  are  always  likely 
to  suffer  severely  in  their  property,  in  cases  of  accident  They  aiv 
also,  to  a  certain  extent,  liable  to  others  for  injuries  resulting  from 
such  causes,  and  to  this  liability  they  should  be  strictly  held.  Al 
the  same  time,  we  think  they  should  have  such  sole  and  exclusiv* 
control  of  the  land  within  ihe  lines  of  their  road,  as  shall  enable 
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ihem  80  to  keep  it  as  to  exclude  all  probability  of  any  accident 
resolting  from  any  outside  interference  with  such  possession. 

Upon  the  facts  developed  in  this  case,  we  think  the  j^ro  forma 
mling  of  the  court  below,  in  directing  a  verdict  for  the  defendant^ 
was  erroneona» 

Judgment  rwersed,  and  can  remanded^ 


Jacobs  v.  Alulsd. 
(ttvtaoB.) 

Stparian  Hghtt, 

A  mil]  owner  has  the  right,  in  a  leasonable  manner,  to  diachai^  the  waste  from 
hb  mill,  such  as  sawdust,  shavingB,  etc.,  into  the  stream  in  the  ordinary  oouso 
of  tufaag  sach  mUl ;  but  he  has  not  the  right,  wantonly  and  needlessly,  and  out 
of  the  ordinary  course  in  sach  cases,  and  not  in  the  sendee  of  his  substantial 
interest  and  benefit  in  the  nse  of  his  mill  in  a  reasonable  manner,  to  throw 
such  waste,  or  permit  it  to  go  into  the  stream,  to  the  injuiy  of  hif  erior  heritom 

Surr  IK  Ohakceby.    The  facts  are  stated  in  the  opinion. 

A.  J*  WiUard,  for  orator  (plaintiff). 

Timothy  P.  Redfield,  for  defendant 

Babbbtt,  J.  The  orators  own  and  occupy  a  starch  factory  on  a 
stream  in  Newark,  deriving  title  to  the  water-power  and  the  site  of 
the  dry-house  from  the  defendant's  grantor,  David  Smith,  to  Oliver 
H.  Smith,  by  deed  dated  May  21, 1862,  in  which  is  the  following 
language:  ''Also  the  water-power,  commencing  at  a  spotted  birch 
tree,  and  on  the  westerly  line  near  the  stream,  etc.,  meaning  to  con- 
vey the  land  upon  which  the  dry-house  to  the  starch  factory  stands^ 
and  the  water-power  as  above  described,  for  use,  except  for  grist-mill 
and  saw -mill.''  The  defendant  derives  title  fh>m  the  same  grantor 
to  the  mill  privilege  and  saw-mill,  situated  a  little  above  said  starch 
factory,  and  said  exception  inures  to  him.  The  defendant  owned^ 
Hnd  still  owns,  said  saw-mill  and  privilege,  and  he  and  his  grantors 
have  owned  and  used  them  for  many  years  for  saw-mill  purp<»8ea 
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In  1866,  and  sinoe  the  plaintiff's  starch  factory  was  erected  and  pnt 
to  use,  the  defendant  has  pnt  a  shingle  machine  into  his  saw-mill, 
and  has  used  it  ever  since.  The  complaint  is,  that  the  defendant, 
^'  with  the  intent  and  design  to  injnre  the  orators  and  damage  and 
hinder  them  from  the  use  of  the  water  for  the  purposes  of  their 
starch  factory/'  threw  into  the  stream  the  sawdust  and  shavings  and 
waste  from  the  shingle-mill,  and  placed  them  on  the  bank  so  that 
they  fell  in,  and  that  they  render  the  water  impure  and  unfit  for 
making  starch,  and  clog  the  flume  and  penstock,  and  prevent  the 
use  of  the  starch  ftctory,  etc.  The  defendant's  right  to  use  his  saw 
and  shingle-mill  is  not  questioned.  The  true  idea  of  the  law  in- 
volved in  and  governing  the  subject  of  this  cause  is  well  stated  and 
developed  in  Snow  v.  Parsons,  28  Vt  459,  and  no  useful  purpose 
.would  seem  to  be  served  in  collating  the  various  and  extensive  learn- 
ing of  the  books  as  bearing  on  the  subject,  beyond  what  is  compre- 
hensively embodied  in  its  practical  results  by  Bbdfibld,  0.  J.,  in 
that  case. 

In  applying  the  law  as  set  forth  in  that  case  to  this,  it  seems  plain 
that  the  defendant,  in  the  use  of  his  shingle-mill  in  a  reasonable 
manner,  has  the  right  to  discharge  the  sawdust,  shavings  and  waste 
from  it  into  the  stream  in  the  ordinary  course  of  using  such  mills, 
and  that  he  is  not  bound,  as  matter  of  law,  to  prevent  them  firom 
going  into  the  stream,  and  have  them  accumulate  or  draw  them  off 
«nd  deposit  them  so  that  they  cannot  get  into  the  stream.  On  the 
other  hand,  he  has  not  a  right,  wantonly  and  needlessly,  and  out  of 
the  ordinary  course  in  such  cases,  and  not  in  the  service  of  his  sub- 
6tantial  interest  and  benefit  in  the  use  of  his  mill  in  a  reasonable 
manner,  to  throw  or  permit  them  to  go  into  the  stream,  when,  by 
«o  doing,  injury  will  be  caused  to  the  orators  in  the  use  of  their 
starch  factory.  Except  by  the  statement  that  the  defendant,  witli 
the  intent  and  design  to  injure  the  orators,  etc.,  the  bill  does  not 
«how  or  claim  that  the  defendant  has  conducted  wantonly,  or  out 
of  the  ordinary  course  in  the  case  of  such  shingle-mills  and  their 
use,  or  that  he  has  needlessly,  let  the  refase  from  said  mill  go  into 
the  stream.  The  orators  put  themselves,  by  their  bill,  on  the  com- 
mon right  of  riparian  owners,  not  to  be  injured  in  the  enjoyment 
of  their  water  rights  by  other  riparian  owners  on  the  same  stream. 
Tliey  do  not  show  or  claim  any  right,  by  use  or  prescription,  ae 
against  the  defendant,  that  would  enable  them  to  exclude  him  firom 
using  his  shingle-mill  in  a  reasonable  manner,  having  reference  tc 
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Iheir  equal  rights  to  enjoy  the  use  of  the  water  of  the  stream,  in  a 
reasonable  manner,  for  the  proper  purposes  of  their  starch  factory. 

The  question  then,  is,  whether  the  evidence  shows  that  the 
defendant,  in  the  nse  of  his  shingle-mill,  has  transcended  his  right 
in  violation  of  the  concurrent  right  of  the  orators.  This  we  must 
find,  in  order  to  warrant  us  in  granting  relief  under  the  averments 
and  prayer  of  the  bill. 

In  the  first  place,  the  evidence  makes  a  rather  strong  impression 
jn  bur  minds  that  much  of  the  trouble  which  the  orators  claim,  and 
give  evidence  to  show,  that  they  experience  in  the  condition  of  the 
water  as  it  comes  to  their  works,  is  attributable  to  the  manner  in 
which  they  have  constructed  and  adjusted  a  new  dam  in  reference 
to  their  works,  and  to  the  lack  of  proper  fenders  and  strainers  to 
protect  against  impurities  that  may  get  into  the  stream  firom  the 
mills  and  works  above  the  orators.  It  would  seem,  that,  by  proper 
modes  and  means,  which  they  could,  without  unreasonable  pains  and 
expense,  have  adopted  and  put  in  use,  they  could  have  secured  them- 
selves from  the  troubles  complained  of  while  the  defendant  was  using 
his  shingle-mill  and  letting  the  sawdust  and  waste  from  it  go  into  the 
stream. 

At  the  same  time,  we  fail  to  find  from  the  evidence  the  wrongfiil 
intent  and  design  on  the  part  of  the  defendant,  as  charged  in  the 
orators'  bill;  and  we  also  fail  to  find  such  a  state  of  facts  as  would 
warrant  us  in  holding  that  the  defendant  has  so  transcended  his 
own  rights,  in  violation  of  the  rights  of  the  orators  as  riparian 
owners,  in  respect  to  the  use  of  the  water,  within  the  scope  of  the 
bin,  as  to  entitle  the  orators  to  the  relief  they  pray. 

As  no  exigency  of  the  case  would  be  served  by  our  going  into  a^ 
critical  analysis  and  discussion  of  the  evidence,  we  deem  what  ia 
above  expressed  as  being  sufScient  for  the  occasion. 

The  decree  of  the  chancellor  is  therefore  reversed,  and  the  oaiuw 
remanded,  with  a  mandate  that  the  bill  be  dismissed  with  costs. 
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AnTDBBSOv,  appellant,  v.  Estate  of  Ajtdbbsov. 

(«iyt8B0. 

DomieiU  cf  inwM  ^penon^ 

Th»  guaidian  of  an  fnaane  person  is  a  sabstitate  for  his  ward,  with  reference  to 
aU  hii  interests,  and  has  the  right  to  change  hiB  domicile  and  to  fix  the  locally 
of  hiB  person. 

Appeal  from  order  of  the  probate  oonrt    The  fEUsts  appear  ftilly 
in  the  opinion. 

Julius  Oonv0r$$  and  BedfiM  d  GUaaanf  for  appellant 

Heaton  (§  Re$dy  for  defendant 

WiLSOK,  J.  This  was  an  appeal  firom  an  order  of  the  probate 
•conrt,  for  the  district  of  Washington,  appointing  Helen  H.  Ander- 
son administratrix  of  Charles  D.  Anderson,  her  late  husband.  The 
case  comes  into  this  court  on  exceptions  to  the  judgment  of  the 
county  court,  and  the  principal  question  is,  whether  the  probate 
court  in  that  district  had  jurisdiction  to  settle  his  estate.  It 
appears  that  Oharles  D.  Anderson  resided  many  years  in  Woodstock. 
In  1864  he  married  Helen  H.  Holmes,  daughter  of  Edwin  0. 
Holmes,  of  Montpelier.  He  took  her  to  his  house  in  Woodstock, 
where  they  resided,  and  he  was  in  trade  there,  a  member  of  the 
firm  of  D.  Anderson  &  Son,  until  some  time  in  June,  1866.  lu 
•June,  1866,  while  said  Oharles  D.  Anderson  was  residing  in  Wood- 
stock, and  pursuing  his  business  there  as  a  merchanl^  he  became 
insane,  and  by  the  advice  of  his  physicians  he  was  sent  to  the 
insane  asylum  at  Brattleboro,  and  consigned  to  the  care  of  Dr. 
BockwelL  It  appears  that  soon  aftei  he  was  sent  to  the  asylum,  the 
said  Edwin  G.  Holmes,  at  the  request  of  Mrs.  Anderson,  made 
application  to  the  probate  court,  in  the  district  of  Hartford,  to 
have  a  guardian  appointed  for  her  husband,  and,  as  such  guardian 
for  him,  the  probate  court,  on  the  4th  day  of  July,  1866,  appointed 
said  Holmes.  The  guardian,  within  a  few  days  after  his  said 
appointment,  commenced  making  an  inventory  of  the  property  of 
the  said  Charles  D.  Anderson.    He  made  inquiry  of  Dexter  Ande^ 
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aon,  the  partner  of  Charles  D.,  as  to  the  sitaation  of  the  supposed 
partnership  property  and  business,  and  was  informed  by  him  that 
Oharles  D.  had  no  interest  in  the  *^  concern.  ^  The  guardian  com 
pleted  said  inventory,  which  embraced  all  the  property  he  could 
tind  belonging  to  his  said  ward,  and  returned  the  same  to  the 
probate  court,  but  was  not  able  to  learn  that  his  ward  had  anj 
interest  in  the  property  or  business  which  had  been  conducted  in 
the  name  of  D.  Anderson  ft  Son.  Before,  and  at  the  time  Charles 
D.  was  sent  to  the  insane  asylum,  he  and  his  wife  had  occupied, 
and  were  occupying,  a  dwelling-house  in  Woodstock,  belonging  to 
Dr.  Powers,  at  a  rent  of  $300  a  year.  Mrs.  Anderson,  upon  being 
informed  by  the  guardian,  at  the  time  of  making  said  inventory, 
that  said  Dexter  Anderson,  the  father  of  her  husband,  claimed  that 
her  husband  had  no  interest  in  the  store,  expressed  herself  unwill- 
ing to  occupy  a  dwelling-house  at  a  rent  of  $300  a  year  any  longer, 
and  wished  to  go  to  Montpelier  to  reside.  The  guardian,  on  the  16th 
day  of  July,  1866,  in  accordance  with  the  desire  of  Mrs.  Anderson, 
removed  her  to  Montpelier,  to  which  place  she  went  to  reside.  The 
guardian  carried  to  Montpelier  the  personal  property  of  his  ward, 
including  the  household  furniture  and  effects.  Mrs.  Anderson 
had  assigned  to  her,  rooms  in  the  dwelling-house  of  the  guardian  for 
her  use.  The  furniture  of  her  husband  was  used  to  ftirnish  tho^ 
rooms,  all  which  she  has  occupied,  and  resided  there  ever  since.  At 
the  time  she  left  Woodstock  and  went  to  Montpelier  to  reside,  the 
guardian  surrendered  to  Dr.  Powers  the  possession  of  the  dwelling- 
house  previously  occupied  by  the  family.  The  guardian  took  posses- 
sion of  the  property  of  his  ward,  paid  all  or  nearly  all  of  his  debts, 
furnished  his  ward  with  clothing,  and  paid  all  his  bills  while  he 
remained  in  the  asylum.  He  remained  in  the  asylum  from  some 
time  in  June,  1866,  till  his  death,  which  occurred  August  5th,  1868, 
during  all  which  time  his  wife  resided  in  Montpelier.  Section  17  of 
chapter  48  of  the  general  statutes  provides,  that  ^'  if  any  person 
shall  die,  being  an  inhabitant  of  this  state  at  the  time  of  his  death, 
his  will  shall  be  proved,  or  letters  of  administration  on  his  estate 
shall  be  granted,  and  his  estate  settled,  in  the  probate  district  in 
which  he  shall  have  resided  at  the  time  of  his  death.''  Charles 
D.  Anderson,  at  the  time  of  his  death,  was  an  inhabitant  of  this 
state,  and  his  residence  or  domicile  at  that  time  must  determine  the 
question  of  jurisdiction.  By  the  term  "  domicile/*  in  its  ordinary 
acceptation,  is  meant  the  place  where  a  person  lives  or  has  his 
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home.  In  this  sense,  the  place  where  a  person  has  his  actual  resi- 
denoe,  or  inhabitancy,  is  sometimes  called  his  domicile.  In  a  strict 
and  legal  sense,  that  is  properly  the  domicile  of  a  person  where  he 
has  his  tme,  fixed,  permanent  home  and  principal  establishment 
and  to  which,  whenever  he  is  absent,  he  has  the  intention  of 
returning.  A  domicile,  once  acquired,  remains  until  a  new  one  is 
acquired.  If  a  person  has  actually  removed  to  another  place, 
with  the  intention  of  remaining  there  for  an  indefinite  time,  and 
as  a  place  of  fixed  present  domicile,  it  is  to  be  deemed  his  place 
of  domicile,  notwithstanding  he  may  entertain  a  floating  inten- 
tion of  returning  at  some  future  period.  Story  on  Gonfl.  of  Laws, 
§  46,  n.  5.  The  place  where  a  married  man's  family  resides  is  gen- 
erally to  be  deemed  his  domicile.  So,  too,  if  a  married  man  has  his 
family  fixed  in  one  place,  and  he  does  business  in  another,  the  place 
where  his  family  reside  is  considered  the  place  of  his  domicile.  Sec- 
tion 5  of  chapter  1  of  the  general  statutes,  relating  to  the  qualifica- 
tions of  voters  for  town  representatives,  provides  that  "  the  town  in 
which  the  family  of  a  person  shall  reside,  if  he  has  one,  shall  bo 
deemed  the  place  of  residence  of  such  person.''  In  Abington  v. 
North  Bridgewatevy  23  Pick.  170,  Ohief  Justice  Shaw,  in  discussing 
the  subject  of  domicile,  says :  **  The  place  of  a  man's  dwelling-house 
is  first  regarded,  in  contradistinction  to  any  place  of  business,  trade, 
or  occupation.  If  he  has  more  than  one  dwelling,  that  in  which  he 
sleeps,  or  passes  his  nights,  if  it  can  be  distinguished,  will  govern." 
From  these  considerations,  it  would  seem  to  follow,  that,  if  Charles 
D.  Anderson  had,  while  sane,  actually  moved  his  &mily  to  Mont- 
pelier,  with  the  intention  of  remaining  there  for  an  indefinite  time, 
ac  the  place  of  his  fixed  present  domicile,  it  would  be  deemed  his 
place  of  domicile,  notwithstanding  he  intended  to  carry  on  business 
at  Woodstock,  returning  to  his  family  at  Montpelier  from  time  to 
time,  when  his  business  would  allow  him  to  do  so.  The  case  shows, 
that,  in  June,  1866,  at  the  time  Gharles  D.  Anderson  became  insane, 
his  domicile  was  in  Woodstock.  While  he  was  insane  he  had  no 
mind,  no  intent,  in  regard  to  his  residence,  his  domicile,  his  property, 
or  his  person,  and  he  exercised  no  free  will  as  to  any  of  these  mat- 
ters. The  right  of  the  guardian  to  change  the  domicile  of  his  insane 
ward  is  founded  on  obvious  principles  of  humanity  and  justice,  and 
supported  by  authority. 

If  the  guardian  could  not  change  the  domicile  of  an  insane  person, 
he  might  be  required  to  support  him  and  his  family  at  a  place  where 
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the  prioe  of  every  thing  necessary  for  their  support  was  exorbitant, 
ftnd  greatly  exceeding  the  means  of  the  family.  When  Holmes  was 
appointed  guardian,  he  became  substituted  for  his  insane  ward,  with 
reference  to  all  his  interests,  to  act  for  him  in  the  management  of 
his  property,  and  to  fix  the  locality  of  his  person  and  decermine  his 
domicile.  Oeneral  Statutes,  484,  §  49 ;  Cutts  y.  HaskinSy  9  Mass. 
542 ;  Upton  v.  Northbridge,  15  id.  237.  In  the  case  of  Holyohe  v. 
HaskinSy  5  Pick.  20,  it  appeared  that  Miss  Elliot,  the  intestate, 
was  nc2i  compos  mentis.  She  was  born  in  the  county  of  Suffolk,  and 
removed,  upon  the  death  of  her  father,  into  the  county  of  Middlesex, 
where  she  lived  as  part  of  her  brother's  family  many  years'  and  until 
her  death,  being  for  the  last  years  of  her  life  under  a  guardian,  who 
provided  for  her  support,  whose  residence  was  in  Suffolk.  In  that 
case,  the  court  decided  that  the  domicile  of  a  person  non  compos 
mentis^  under  guardianship,  may  be  changed  by  the  direction  or 
with  the  assent  of  the  guardian ;  that  her  domicile,  at  the  time  of 
her  death,  was  in  Middlesex ;  that  the  probate  court  of  Middl<;S9X 
county  had  jurisdiction,  and  that  letters  of  administration  on  her 
estate,  granted  by  the  probate  judge  of  Suffolk,  were  void  for  want 
of  jurisdiction.  It  was  strongly  urged,  that,  upon  the  facts,  the 
legal  domicile  of  Elliot  still  continued  in  Boston  (Suffolk  county), 
the  place  of  her  birth,  notwithstanding  her  removal  to  Natick,  in 
iae  county  of  Middlesex,  and  her  long  residence  there,  because,  by 
reason  of  her  mental  disability,  she  had  not,  it  was  said,  the  power 
to  acquire  a  new  domicile.  The  opinion  of  the  court  in  that  case 
was  delivered  by  Wilde,  J.,  in  which  he  says:  "It  is  clear  that  by 
our  laws  a  guardian  has  the  same  power  over  his  ward  that  a  parent 
has  over  his  child.  He  has  the  custody  of  his  person  and  may 
appoint  the  place  of  his  residence.  The  domicile,  therefore,  of  an 
idiot^  may  be  changed  by  the  direction  or  with  the  assent  of  his 
guardian,  whether  expressed  or  implied."  By  the  civil  law,  minora 
retain  the  domicile  of  their  parents  at  the  time  of  their  decease, 
although  they  afterward  remove  with  the  consent  of  their  tutors, 
curatora  or  relations;  because,  by  the  civil  law,  they  are  not  permit- 
ted to  change  the  order  of  their  succession  to  the  personal  property, 
which  depends  on  the  law  of  domicile.  But  rnder  our  statute  the 
right  of  inheritance  is  not  changed  or  affected  by  any  change  of 
domicile  by  the  heir.  The  question  in  this  case  is  one  of  jurisdio* 
bon,  and  not  of  succession  or  inheritance.  Two  things  must  concur 
to  constitute  domicile  or  change  of  domicile  by  choice — first,  resi- 
Vol.  I.— 43 
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dence;  and,  secondly,  the  intention  of  making  it  the  home  of  the 
party.  Charles  D.  Anderson  was  insane  when  sent  to  the  asylum  at- 
Brattleboro.  He  continued  insane  while  he  remained  there,  ind: 
had  no  intent  as  to  his  i*esidence  or  domicile.  He  was  sent  to  the 
asylum  for  medical  treatment  and  care,  and  his  guardian  kept  him 
there  for  that  purpose,  without  any  intention  of  making  Brattleboro 
the  domicile  of  his  ward.  But  we  think  the  testimony  tends  to 
show  that  the  guardian  did  intend  to  change  the  residence  and 
domicile  of  Charles  D.  Anderson  from  Woodstock  to  Montpelier. 
Besides  the  facts  before  stated,  it  appears  that  the  physician  ex- 
pressed serious  doubts,  at  the  time  Anderson  was  taken  to  the 
asylum,  as  to  whether  he  would  ever  become  a  sane  man,  and  within 
six  months  from  that  time  they  pronounced  him  incurable.  The 
circumstances  disclosed  by  the  testimony  tend  to  show  that  the 
guardian,  in  the.  exercise  of  his  discretion,  might  remove,  and  that 
he  did  remove,  Mrs.  Anderson  to  Montpelier,  with  the  intention  of 
remaining  there  for  an  indefinite  time,  and  as  the  place  of  the  then 
fixed  present  domicile  of  the  family,  there  to  remain  until  the  death 
of  his  ward,  or  until  his  ward  should  become  sane  and  manage  his 
own  afiairs.  The  personal  presence  of  the  husband  at  Montpelier 
was  not  necef;sary  to  constitute  his  domicile  there  under  the  circum- 
stances.  If  the  guardian  determined  that  the  domicile  of  the  family 
should  be  at  Montpelier,  and  actually  removed  Mrs.  Anderson  there 
with  her  consent,  or  if  she  removed  there  by  his  direction,  or  with 
his  assent,  it  would  constitute  a  change  of  domicile  from  Woodstock 
to  Montpelier,  as  to  the  husband  as  well  as  his  wife.  If  Anderson 
had  become  sane,  it  is  quite  likely  he  would  have  gone  to  his  new 
residence  and  domicile  at  Montpelier.  He  had  no  family  establish- 
ment at  Woodstock  after  July  16, 1866,  and  no  domicile  there  after 
that  date.  The  testimony  in  the  case  has  a  legal  tendency  to  prove 
that  the  domicile  of  Anderson  was  changed  by  his  guardian  from 
Woodstock  to  Montpelier;  that  he  resided  at  Montpelier  at  the 
time  of  his  death,  within  the  meaning  of  section  17  of  chapter  48. 
of  the  statutes  above  quoted,  and  the  decision  of  the  county  court, 
upon  the  weight  and  su£Sciency  of  the  evidence  is  conclusive,  and 
cannot  be  revised  in  this  court. 

The  judgmmU  of  the  county  court  is  affirmed. 
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BXMU   W.  OONNBOTIOUT  AND  PaSSUHPSIO  RiVBBS  BaILBOAD  Oo, 

appellant 

(4tVttlS.) 

Rifir^oad — du^  a»  to  fences — ecUHe  tretpaering — eare. 

The  obligation  upon  railroad  companies  to  build  a  fence  along  their  road  Qidj 
extends  to  the  owner  or  rightful  occupier  of  the  acUoining  fields,  and  not  to 
mere  trespassers  there. 

In  an  acdon  against  a  railroad  company,  in  favor  of  the  owner  of  an  animal 
killed,  while  unlawftiUy  on  the  track,  by  a  train  of  cars  running  at  the  usual 
rate  of  speed,  the  mere  fact  that  the  speed  of  the  train  was  not  checl&ed  while 
approaching  the  animal  does  not  tend  to  show  want  of  ordinary  care.  Nor 
does  the  mere  fact  that  the  engineer  did  not  discoYer  the  animal  until  the 
engine  was  close  to  it  show  want  of  such  care. 

In  such  case«  the  first  duty  of  the  company  and  its  servants  is  to  provide  for  the 
safety  of  the  passengers  and  property  on  the  train.  Its  next  care  may  be  frr 
the  Mf ety  of  its  own  property ;  and,  lastly,  it  must  exercise  such  a  degree  of 
care  a»  Is  consistent  with  the  prior  objects,  to  avoid  injury  to  the  trespasser. 

AonoK  on  the  oase,  to  recover  the  valne  of  a  bnll  injured  or 
ciUed  by  defendants'  engine. 

The  plaintiff's  evidence  was^  that^  on  the  15th  of  September,  19669 
ihe  bull  got  out  of  plaintiff's  pasture  into  a  lot  belonging  to  one 
Morgan,  and  adjoining  the  defendants'  traek,  and  that  from  there  it 
broke  over  the  defendants'  fence  on  to  the  track,  and  was  struck  by 
the  engine ;  that  the  said  fence  was  not  suitable  or  of  lawful  height; 
that  the  animal  might  have  been  seen  by  the  engineer  of  the  train 
for  a  distance  of  seventy-five  rods  from  the  place  where  it  was  run 
oyer;  that  the  train  might  have  been  stopped  within  that  distance; 
and  that  the  train  was  that  night  behind  time,  and  was  running  at 
an  increased  rate  of  speed.  The  defendants'  evidence  was  to  the 
effect  that  they  were  driving  at  the  usual  rate  of  speed ;  that  the 
bull  was  not  seen  until  just  before  it  was  struck ;  that  the  whistle 
was  sounded  as  soon  as  the  animal  was  discovered.  There  was  no 
pretense  that  the  animal  was  rightfully  in  Morgan's  field. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  the  defend 
ants  brought  this  appeal. 

Bliss  N,  Davis,  for  the  defendants,  cited  N.  T.  di  E.IL  IL  Co.  y. 
Bkinnm'y  19  Penn.  St  298;  1  Am.  Law  Beg.  97;  5  i  L  49;  Bed£  on 
Bailw.  375,  n.  5 ;  12  Eng.  L.  ft  Eq.  520,  note. 
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Thiymas  Bartlett,  for  plaintiff^  cited  KerwhuJcer  v.  Cin.  R.  B.  Co^ 
3  Am.  Law  Beg.  341 ;  Quimhy  v.  VU  Cent.  R.  R.,  23  Vt  387 ,  Trow 
Y.  Same,  24  id.  487 ;  Jackson  y.  Rut.  A  Bur.  R.  R.,  26  id.  150 ;  2S 
id.  180. 

Wilson,  J.  It  is  settled  law  in  this  state  that  the  obligations 
upon  railroad  companies  to  baUd  a  fence  along  their  road  only 
extends  to  the  owner  or  rightfal  occupier  of  the  adjoining  fields, 
and  not  to  mere  trespassers  there.  The  case  shows  that  the  plaint- 
iff's bull  was  a  trespasser  upon  the  defendants'  premises,  presumed 
to  have  escaped  from  the  plaintiff's  inclosure  and  strayed  upon  the 
track,  through  the  insu£Sciency  of  his  fences,  which,  in  law,  is  the 
same  as  if  the  plaintiff  had  suffered  the  animal  to  go  at  large,  with- 
out any  restraint  whatever.  Jackson  v.  R.  £.  B.  R.  R.  Co.^  25  Vt. 
150.  The  plaintiff  has  no  remedy  against  any  one,  if  the  animal 
was  killed  or  injured  without  negligence,  at  the  time,  in  the 
management  of  the  engine.  Jackson  v.  R.  &  B.  R.  R.  Co.  25  Vt* 
150 ;  12  £.  L.  ft  Eq.  520.  The  important  question  is,  what  degree 
of  care  and  diligence  were  the  defendants  bound  to  exercise  iu 
respect  to  the  plaintiff's  property  while  it  was  thus  unlawfully  upon 
the  defendants'  premises.  Upon  this  question,  the  court  below  tola 
the  jury  that  '^  the  defendants  were  bound  to  exercise  due  oare  in 
the  speed  of  their  train,  to  use  due  diligence,  while  running  their 
train,  in  looking  out  for  obstacles  on  the  track,  and  due  diligence  in 
checking  their  speed  if  animals  are  even  wrongfully  on  the  track. " 
What  amounts  to  ordinary  care  on  the  part  of  a  railroad  company 
and  their  agents,  depends  upon  the  nature  of  their  employment,  the 
condition  of  their  road,  locomotives  and  cars,  the  duty  of  the  agents 
in  running  the  train,  and  the  circumstances  under  which  the  injury 
occurred.  It  is  unquestionably  true  that  persons  engaged  in  build- 
ing railroads,  locomotives  and  cars,  and  in  running  the  train,  are 
justly  held  to  a  higher  degree  of  skill,  care  and  diligence  than  that 
which  is  requisite  in  the  ordinary  pursuits  of  life.  For  the  protec- 
tion of  the  persons  and  property  of  individuals  in  charge  of  the 
agents  of  the  company  on  the  train,  the  company  are  held  to  exer- 
cise the  highest  degree  of  care  and  diligence.  They  should  be  held 
to  exercise  such  care  and  diligence  as  the  perils  of  that  mode  ol 
conveyance  require,  and,  with  a  due  regard  to  this  paramount  obli« 
gation  and  duty,  they  are  bound  to  exercise  what  would  be,  under 
the  circumstances,  ordinary  and  reasonable  care  to  a  roid  unneoes 
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flary  injury  to  property  not  in  their  charge,  even  though  such  prop- 
erty is  unlawfully  on  their  railway  track.  It  is  with  regard,  mainly, 
to  this  paramount  object,  that  the  usual  or  general  speed  of  trains 
09  our  railroads  is  regulated.  What  constitutes  due  care  in  the 
BT>eed  of  the  train  depends  chiefly  on  the  condition  of  the  road,  in 
respect  to  its  track,  grade  and  curres,  the  height  or  depth  of  the 
track  above  or  below  the  margin  of  the  road,  its  liableness  to 
obstructions,  by  natural  and  unavoidable  causes,  the  crossings,  if 
any,  the  condition  of  the  locomotive  and  cars,  the  distance  from  the 
train  the  engineer  would  be  able  to  discover  an  obstacle  on  the 
track,  and  the  skill  and  experience  of  engineers  and  others  in 
•charge  of  the  train.  The  condition  of  the  road  constitutes  a  very 
important  consideration  in  determining  what  speed  of  the  train 
would  be  reasonable,  with  reference  to  the  persons  and  property  on 
the  train.  By  the  condition  of  the  road,  I  mean  its  condition  as 
<K>nstructed  for  running  trains  over  it,  its  fitness  for  that  purpose, 
and  its  liableness  to  be  obstructed  by  natural  and  accidental  causes. 
But  railroad  companies  are  not  bound  to  regulate  the  general  speed 
of  their  trains  on  the  assumption  that  the  track  will  be  unlaw- 
fully obstructed.  To  require  this  of  such  companies  would  be 
against  all  reason.  It  would  subject  them  and  their  interests,  and 
the  persons  and  property  on  the  train,  to  the  will  and  control  of 
trespassers,  which  would  be  little  less  than  offering  a  reward  to 
wrong-doers,  at  the  risk  of  the  lives  and  property  of  the  innocent 
When  the  speed  of  the  train  is  such  as  the  condition 'of  the  road, 
locomotive  and  cars,  and  the  skill  and  experience  of  those  in  charge 
of  the  tmn,  require  for  the  safety  of  the  passengers  and  property  on 
the  train,  the  company  should  not  be  subjected  to  liability  for  dam- 
age to  a  mere  trespasser  whose  property  was  injured  by  being  unlaw- 
fully on  the  track,  unless  such  damage  was  occasioned  by  the 
neglect  of  the  company,  or  their  agents,  to  exercise  that  decree  of 
care  and  diligence  that  would  have  been  required  of  them  if  the 
obstruction  had  not  been  there,  or  by  their  neglect  to  exercise  that 
degree  of  care  which,  under  the  circumstances  of  the  case,  might 
have  been  exercised  in  respect  to  the  property  of  a  trespasser  with- 
out peril  to  the  train  or  its  passengers.  From  this  view  of  the  sub- 
ject, it  follows,  that,  if  running  the  train  at  the  rate  of  twenty, 
twenty-flve  or  thirty  miles  an  hour  is  reasonable  speed,  on  a  given 
road  or  piece  of  road  not  known  by  the  company  or  its  agents  in 
charge  of  the  train  to  be  obstructed,  it  is  reasonable  speed  with  refer- 
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enoe  to  the  question  whether  an  obstacle  will  unlawfully  go,  or  be 
placed  upon,  the  track  while  the  train  is  approaching.  It  is  unques- 
tionably  true,  that  railroad  companies  are  responsible  that  theii 
agents  in  charge  of  trains  shall  exercise  due  diligence  in  looking 
out  for  obstacles  on  the  track,  whether  such  obstacles  be  accidental!} 
and  unavoidably  or  unlawfully  there.  This  care  is  demanded  for 
the  safety  of  persons  and  property  on  the  train,  and  the  best  inter- 
ests of  the  company,  as  well  as  the  demands  of  the  public,  require 
its  exercise.  In  regard  to  the  speed  of  the  train  when  approaching 
an  obstacle  unlawfully  on  the  track,  whether  it  would  be  the  duty 
of  the  company  to  check  the  speed  of  the  train,  on  account  of  such 
obstacle,  would  depend  on  its  nature,  the  distance  of  the  train  from 
it  at  the  time  it  was  discovered,  and  in  case  of  animals  or  an  animal 
wrongfully  on  the  track,  whether  the  use  of  the  usual  means,  namely, 
the  bell,  whistle  and  nearer  approach  of  the  train,  would  be  likely 
to  drive  them  off  the  track ;  and  more  especially  it  would  depend 
upon  the  question  whether  the  safety  of  persons  and  property  on 
the  train,  or  the  interests  of  the  company,  require  that  the  speed  be 
checked  where  the  obstacle  is  discovered  in  time  to  do  so.  The  first 
and  paramount  duty  to  be  observed,  when  danger  is  apprehended 
f^om  such  obstruction,  is  the  safety  of  persons  and  property  on  the 
train,  or  otherwise  lawfully  on  the  track,  and  as  to  such  the  law 
demands  the  exercise  of  the  highest  degree  of  care  and  diligence  by 
the  company  and  their  agents.  The  next  object  of  the  attention  of 
the  agents  of  the  company  is  the  safety  of  their  own  property.  They 
are  bound,  while  discharging  these  higher  obligations  and  duties, 
and  in  the  exercise  of  their  right,  to  protect  the  property  of  the  com- 
pany ftom  injury  to  which  it  is  exposed  by  the  unlawful  act  or  neg- 
lect of  another,  to  exercise  ordinary  care  to  avoid  injury,  even  to  a 
trespasser.  But  the  person  whose  property  is  unlawfully  upon  the 
railway  track  has  no  right  to  expect  it  will  be  protected,  unless  it 
can  be  done  consistently  with  the  higher  obligations  and  responsi- 
bilities resting  on  the  agents  of  the  company.  The  ordinary  means 
employed  to  drive  cattle  off  the  track  are  the  noise  of  the  train,  and 
the  noise  of  the  bell  and  whistle,  and  these  are  generally  suflBcient 
for  that  purpose,  without  checking  the  speed  of  the  train.  The 
noise  of  a  running  train,  when  approaching  an  animal  and  near  it, 
is  generally  suflficient  to  drive  it  from  the  track,  and  this  agency  is 
continually  operating  while  the  train  is  running,  and  it  would  have 
more  or  less  effect  to  remove  such  obstacle,  even  though  the  animal 


NOVEMBER  TERM,  1869.  848 


Bemto  t.  Connecticat  and  Paasumpsic  Riven  Railroad  Company. 

was  not  discoTcred  by  the  engineer.  The  other  means  above  indi- 
oated  shoald  be  seasonably  employed — that  is,  they  shoald  be 
employed  immediately  upon  the  discovery  of  sach  obstmction,  and 
the  engineer  is  boand,  while  running  the  train,  to  exercise  ordinary 
jare  in  looking  out  for  obstacles  on  the  track,  so  that  he  may  season- 
ably employ  snch  means  to  remove  them  as  are  ordinarily  sufficient 
for  that  purpose.  An  engineer,  when  running  his  train  with  ordi- 
nary care  and  vigilance,  and  examining  the  track  as  far  as  consistent 
with  his  other  duties,  has  discharged  all  obligations  which  the  com- 
pany are  under  to  one  whose  animal  is  on  the  track  through  the 
wrongful  act  or  neglect  of  the  owner,  unless  the  safety  of  the  passen- 
gers and  interests  of  the  company  require,  or  would  allow,  the  train 
to  be  stopped,  or  its  speed  checked,  and  it  can  be  so  done  without 
injury.  And  in  such  case,  what  the  interests  of  the  passengers  or 
company  require  is  ordinarily  best  determined  by  an  experienced 
engineer.  As  to  property  wrongfully  on  the  track,  the  company 
should  be  responsible  that  their  agents  act  in  good  faith  and  with 
common  prudence.  If  an  engineer  use  such  means  as  are  usually 
sufficient  to  drive  cattle  from  the  track,  without  unnecessary  injury, 
the  company  should  not  be  held  liable  to  the  owner  of  property 
injured  while  unlawfully  on  the  track,  even  though  he  misjudged 
as  to  the  best  means  to  be  used. 

It  follows,  from  these  remarks,  that,  in  a  suit  against  a  railroad 
company,  in  favor  of  the  owner  of  an  animal  injured  by  the  loco- 
motive while  the  animal  was  unlawfully  on  the  railway  track,  and 
the  train  was  running  at  the  usual  speed  of  running  the  train  at  and 
near  the  place  where  the  injury  occurred,  the  mere  fact  that  the 
speed  of  the  train  was  not  checked  while  it  was  approaching  the 
animal  does  not  tend  to  show  any  want  of  ordinary  care  or  diligence 
on  the  part  of  the  company,  or  the  agents,  in  running  the  train,  in 
respect  to  the  rights  of  the  owner  of  the  property  so  injured.  But, 
in  a  suit  in  favor  of  a  passenger  who  was  injured  by  the  train  being 
thrown  off  the  track  by  such  unlawful  obstruction,  it  is  obvious,  for 
the  reasons  before  stated,  that  the  company  should  be  held  to  a 
higher  degree  of  care  and  diligence  than  would  be  required  of  them 
in  a  suit  in  favor  of  the  owner  of  the  animal,  for  damage  to  the 
property  which  contributed  to  the  injury  of  such  passenger.  As  to 
the  persons  and  property  on  the  train  thus  thrown  off  the  track,  the 
circumstances  might  show  it  was  the  duty  of  the  agents  of  the  com- 
pany  to  check  the  sixjed  of  the  train,  if  in  their  power.    We  have 
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no  occasion  to  decide  or  consider  the  circumstances  under  which  it 
would  be  the  duty  of  the  engineer  to  check  the  speed  of  the  tnun 
when  A  human  being  is  unlawfully  on  the  track.  That  the  life  of  a 
human  being  is  of  more  consequence,  and  of  greater  yalue,  than 
mere  property,  does  not  admit  of  debate;  but,  in  attempting  to  sare 
the  life  of  a  person  unlawfully  on  the  track  of  the  road,  I  think  the 
law  would  not  allow  any  relaxation  of  the  rule  in  respect  to  the 
requisite  degree  of  care  and  diligence  which  the  company  and  their 
agents  would  be  bound  to  exercise  for  the  safety  of  persons  lawfully 
on  the  train  or  track.  The  distinction  between  the  different  degrees 
of  care  and  diligence  requisite  in  the  yarious  pursuits  and  relations 
of  life  does  not  exist  by  force  of  arbitrary  rules  merely,  but  has  its 
origin  in  those  moral  precepts  which  commend  themselves  to  the 
understanding,  and  should  meet  the  approval  of  all  men.  This 
distinction  becomes  more  apparent  when  considered  with  reference 
to  the  different  objects  of  care  and  diligence,  and  the  obligations 
and  duties  which  persons  in  the  right  owe  to  those  in  the  wrongs 
especially  where,  in  law,  no  privity  exists  between  them,  and  com- 
pared with  those  relations  which  arise  from  contract,  and  imply 
mutual  confidence  and  trust.  The  company  must,  from  the  very 
nature  of  their  employment,  in  order  to  the  security  of  their  paseen- 
gers  and  workmen,  and  the  enjoyment  of  their  road,  have  the  right, 
at  all  times,  to  the  exclusive  occupancy  of  the  land  taken,  and  to 
exclude  all  concurrent  occupancy,  even  by  the  former  owner,  in  any 
mode  and  for  any  purpose.  The  right  of  the  company  is,  for  all 
purposes  of  the  road,  the  same  as  that  of  an  owner  in  foe,  as  was 
decided  in  a  late  case  in  Bennington  county.  Bedfield  on  Bailways. 
The  fact  that  the  business  of  a  railroad  company  is  one  of  extra- 
ordinary peril  to  cattle  coming  upon  the  road  miJces  it  of  the  first 
necessity  that  the  owners  of  cattle,  especially  those  to  whom  the 
company  owe  no  duty  in  respect  to  fence-s,  should  restrain  and  pre- 
vent them  from  straying  into  the  field  of  another,  and  firom  thence 
upon  the  track  of  the  railroad.  The  plaintiff  had  no  legal  claim, 
either  upon  the  defendants,  or  Morgan,  the  adjoining  proprietor,  to 
keep  the  railroad  on  the  adjoining  lands  fenced  for  the  security  of 
the  plaintiff's  cattle.  How  far  the  omission  of  the  defendants  to 
maintain  a  legal  fence  against  cattle  wrongfully  in  Morgan's  field 
might  be  regarded  as  negligence  in  respect  to  the  safety  of  passen- 
gers on  the  train,  we  have  no  occasion  to  discuss  her&  But  it  is 
dear  there  is  in  law  no  such  privity  between  the  plaintiff  who  may 
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be  remotely  affected  by  each  omission,  and  the  defendants  owing 
the  daty,  as  will  constitate  culpable  negligence.  The  omission  •»r 
the  defendants  to  maintain  a  legal  fence,  as  against  the  cattle  of  the 
plaintiff,  while  they  were  wrongfully  in  Morgan's  field,  was,  at  most, 
ae  to  the  plaintiff  an  omission  of  a  moral  duty ;  but  the  neglect  of 
the  plaintiff  to  restrain  his  cattle  was  in  violation  of  a  legal  duty 
he  owed  to  the  defendants,  and  the  passengers  and  property  upon 
the  train.  The  plaintiff  was  legally  in  fault :  it  was  by  his  fault 
the  road  was  obstructed.  It  has  been  held,  that,  where  the  injury 
arises  neither  from  design  nor  from  wanton  and  gross  neglect,  but 
simply  firom  the  neglect  of  ordinary  care  and  caution,  and  the  par- 
ties are  mutually  in  fault,  the  negligence  of  both  being  the  imme- 
diate or  proximate  cause  of  the  injury,  a  recovery  is  denied,  upon 
the  ground  that. the  injured  party  must  be  taken  to  have  brought 
the  injury  upon  himself.  But  we  do  not  recognize  or  admit  the 
soundness  of  the  doctrine  of  some  of  the  cases,  that  ^'a  man  is  uu* 
der  no  obligation  to  be  cautious  and  circumspect  toward  a  wrong- 
doer." For  it  is  clear,  that,  even  in  the  absence  of  any  reciprocal 
obligation,  there  is  an  original  moral  duty  enjoined  upon  every  per- 
son so  to  conduct  himself  and  his  business,  or  exercise  his  own 
rights,  as  not  to  injure  another.  But  this  moral  duty  ceases,  it  haci 
no  binding  authority,  when  it  cannot  be  exercised  toward  the 
wrong-doer  consistently  with  the  higher  law  of  self-protection,  or 
the  protection  of  those  lawfully  in  the  charge  of  another,  inrespeot 
to  which  the  legal  obligation  and  moral  duty  concur.  Applying 
these  principles  to  the  present  case,  it  is  clear  that  the  charge  of  the 
court  below  cannot  be  sustained.  The  substance  of  the  charge  is, 
that  the  defendants  were  bound  to  use  ordinary  care  and  prudence 
toward  the  plaintiff's  property;  that  ordinary  care  and  pru- 
dence bound  the  defendants  to  use  due  vigilance,  while  running 
their  train,  in  looking  out  for  obstacles  on  the  track ;  that  ordinary 
care  and  prudence  toward  the  plaintiff's  property,  although  it  was 
wrongfully  on  the  track,  requii'ed  the  defendants  to  use  due  dili- 
gence in  checking  the  speed  of  the  train ;  and  i^  by  the  exercise  of 
such  degree  of  diligence  as  might,  fairly  and  reasonably,  generally 
be  expected  of  an  engineer,  in  running  a  train,  '^he  would  have 
perceiyed  the  animal  in  a  position  where  danger  should  reasonably 
have  been  apprehended,  he  should  have  so  checked  his  speed  as  to 
avoid  the  accident^  if  in  his  powers  The  cont  then  told  the  jury 
that)  in  determining  whether  the  engineer  waa  using  this  degree  of 
Vol.  I.  —  44 
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care,  and  whether,  by  want  of  it,  the  accident  occurred,  they  would 
consider  the  nature  of  the  grade  and  curves,  and  of  the  p?wer  used^ 
the  length  of  the  road  over  which  the  point  of  the  accident  could 
be  seen  before  it  was  reached,  the  speed  of  the  train,  the  situation  of 
the  animal,  so  far  as  the  evidence  gave  any  light  upon  the  subject, 
and  all  the  circumstances,  so  far  as  they  appeared  from  the  evidence* 
It  seems  to  us  that  the  charge  was  calculated  to  mislead  the  jury 
We  cannot  infer,  from  the  charge,  that  the  duty  the  defendants  owed 
to  the  passengers  on  the  train,  when  in  peril,  or  the  right  the  defend- 
ants had  to  protect  their  own  property  or  interests  from  injury  by 
the  wrongful  act  or  neglect  of  the  plaintiff,  was  considered  by  the 
jury  in  determining  whether  the  engineer  was  using  ordinary  care 
and  prudence  at  the  time  the  accident  occurred;  for  the  jury  *ere, 
by  the  charge,  confined  to  the  consideration  of  matters  upon  which 
they  could  not  have  determined  the  question  of  such  care  and  pru- 
dence, as  applicable  to  the  facts  of  the  case.  The  jury  would  very 
naturally  understand  from  the  charge  that  ordinary  care  and  pru- 
dence toward  the  plaintiff  required  the  engineer  to  check  the  speed 
of  the  train  if  in  his  power,  without  any  regard  to  the  consequences 
that  might  have  resulted  therefrom  to  the  passengers,  train,  or 
interests  of  the  company.  Such  requirement  of  the  engineer  would 
amount  to  the  highest  degree  of  care  and  prudence  toward  the 
plaintiff's  animal ;  it  would  make  the  safety  of  the  plaintiff's  bull, 
though  wrongfully  on  the  track,  the  first  and  paramount  object  of 
the  attention  of  the  engineer,  and  the  safety  of  the  passengers  on 
the  train,  and  the  interests  of  the  company,  matters  of  secondary 
importance.  It  has  been  shown  in  the  forepart  of  this  opinion  ths^ 
the  engineer  was  under  no  obligation  to  save  or  protect  the  plaint- 
iff's property,  unless  he  could  do  so  consistently  with  the  higher 
obligations  and  responsibilities  of  the  defendants  to  the  passengers 
and  property  in  their  charge  on  the  train.  The  running  of  the 
train  at  usual  and  reasonable  speed  with  reference  to  the  safety 
of  the  passengers  and  property  in  charge  of  defendant's  agent,  and 
with  reference  to  the  interests  of  the  company,  amounted  to  ordi- 
nary care  and  diligence  as  to  the  plaintiff's  property  while  it  was  on 
the  track,  and  the  fa<}t  it  was  there  was  not  known  to  the  engineer. 
1'he  case  does  not  show  there  was  any  testimony  tending  to  prove 
Oiat  the  speed  of  the  train  was  imusual  or  unreasonable  witb  refer- 
•  iici;  to  the  safety  of  the  passengers  or  property  on  the  train  when 
Mil'  inick  wus  not  obstructed.    The  evidence  does  not  tend  to  show 
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any  want  of  care  or  prudence  at  the  time  or  after  the  engineer  disk 
covered  the  animal  on  the  track,  and  it  would  seem  that  the  engi-^ 
Deer  did  use  ordinary  care  and  prudence  toward  the  plaintiff's 
property,  unless  the  failure  of  the  engineer  to  discover  the  animal  in 
Mme  to  have  made  any  more  seasonable  effort  to  avoid  the  accident 
arose  from  neglect  to  use  due  vigilance  in  looking  out  for  obstacles 
on  the  track.  The  case  states  that  the  plaintiff  gave  testimony  tend- 
ing to  prove  that  the  animal  might  have  been  seen  for  seventy-five 
rods  on  the  track  south  of  the  point  where  the  same  was  run  over;, 
also,  that  the  speed  of  the  train  could  be  checked  in  that  distance, 
or  even  in  fifty  rods,  so  as  to  avoid  accident.  If  we  construe  the 
testimony  as  tending  to  prove  that  the  animal  was  on  the  track 
when  the  distance  between  the  animal  and  the  train  was  seventy- 
five  rods;  that  the  engineer  would  have  perceived  the  animal  for 
that  distance  on  the  track,  if  his  eye,  at  that  moment,  had  been 
directed  to  the  point  at  which  the  accident  occurred ;  and  that  the 
speed  of  the  train  could  be  checked  in  that  distance  before  men- 
tioned, it  would  not  follow  as  a  necessary  or  even  probabk  conclu- 
sion that  there  was  any  want  of  vigilance  or  care  in  looking  out  f oj 
obstacles  on  the  track.  It  will  not  do  to  say  that  an  engineer  is 
bound  at  all  times  while  running  a  train  to  keep  his  eyes  on  the 
track  for  the  distance  of  seventy-five  or  even  fifty  lods  forward  .u 
the  train  when  he  has  no  reason  to  apprehend  that  the  track  is 
obstructed,  for  his  engine  or  some  other  object  near  the  train  may 
necessarily  require  his  attention  and  care,  and  a  skillful  and  prudent 
engineer  would  discharge  such  duty  when  he  could  reasonably  sup- 
pose the  track  was  free  from  obstruction.  The  train  was  running  at 
the  rate  of  twenty-five  miles  an  hour ;  therefore  if  the  attention  of  the 
engineer  at  the  moment  the  animal  might  first  have  been  seen  on 
the  track  was  necessarily  directed  to  his  engine  or  some  other  object 
near  the  train,  which  for  the  time  prevented  him  from  viewing  the 
track  as  far  as  the  point  at  which  the  accident  occurred,  the  fact 
that  he  did  not  perceive  the  animal  until  it  was  so  near  the  train 
that  the  engineer  could  not  avoid  the  accident,  does  not  tend  i>o 
show  any  want  of  care  as  to  the  plaintiff's  property  so  wrongfully 
on  the  track. 

Ordinary  care  as  to  the  property  of  a  trespasser  would  not  allow 
the  engineer  to  neglect  the  more  important  duties  he  owes  to 
the  train  and  its  passengers.  It  does  not  appear  that  there  was 
any  thing  in  the  situation  or  condition  of  the  road,  at  or  near  the 
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point  of  the  accident,  requiring  the  engineer  to  keep  hie  eyei 
fixed  constantly  on  the  track  for  the  distance  of  fifty  rods  forward 
of  the  train,  or  to  check  his  speed  on  that  part  of  the  road.  There 
is  notliing  in  the  case  tending  to  show  that  the  engineer  had  any 
reason  to  believe  or  even  suspect  that  the  track  was,  from  any 
oause  or  in  any  manner,  obstructed.  The  case  shows  that  the  engi- 
neer was  running  the  train  prudently  and  safely  in  regard  to  the 
•contract  obligations  of  the  defendani^  and  the  interests  of  their 
road.  The  court  told  the  jury  that  if,  by  the  exercise  of  ordinary 
care  and  prudence,  'Hhe  engineer  would  have  perceived  the  animal 
in  a  position  when  danger  should  reasonably  have  been  apprehended, 
he  should  have  so  checked  his  speed  as  to  avoid  the  accident j  if  in  his 
power  J'  The  rule  indicated  by  this  part  of  the  charge  makes  no 
distinction  between  the  rights  of  the  trespasser  and  those  rights 
Arising  from  contract  obligations ;  it  allows  the  exercise  of  no  dis- 
cretion by  the  engineer  in  time  of  danger;  but  makes  it  the  imper- 
ative and  paramount  duty  of  the  engineer  to  protect  the  property 
of  the  trespasser,  if  in  his  power.  While  it  is  true  that  the  defend- 
ants are  held  responsible  that  their  engineer  and  other  agents  in 
charge  of  the  train  possess  the  requisite  degree  of  skill  and  experi* 
imoe  which  fit  them  to  exercise  sound  discretion  and  judgment,  and 
that  they  will  use  such  degree  of  care  and  diligence  as  that  employ- 
ment and  the  peculiar  circumstances  by  which  they  are  surrounded 
require,  it  must  be  conceded  that  such  skill  and  experience  entitle 
an  engineer  to  exercise  some  discretion  in  respect  to  the  means  to  be 
used  in  order  to  protect  the  most  important  interests  imperiled,  when 
the  whole  cannot  be  saved.  We  assume,  in  the  absence  of  any  tes- 
timony to  the  contrary,  that  the  defendants'  engineer  did  possess 
the  requisite  amount  of  skill  and  experience  to  run  the  locomotive 
with  ordinary  care.  It  appears,  from  cases  cited  by  the  defendants' 
counsel,  that  the  courts,  in  some  of  the  states,  hold  that  railroad 
^corporations  are  liable  to  a  trespasser  upon  their  premises  only  for 
wanton  or  intentional  injury.  But,  in  24  Maryland,  84, 108,  and 
3  Ohio,  172,  the  courts  of  those  states  hold,  that  such  corpora- 
tions are  bound  to  use  ordinary  care  as  to  property  even  wrongfully 
on  their  railway  track.  We  think  the  exercise  of  this  degree  of  care 
toward  a  trespasser  is  just  in  principle,  and  necessary  in  order  to 
protect  other  more  important  interests  involved.  But  the  applica- 
tion of  the  principle  to  the  determination  of  cases  like  the  present 
should  be  made  with  a  view  to  allow  such  corporations  to  discharge 
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their  paramonnt  duties  and  obligations  arising  from  contract^ 
express  or  implied,  which  exist  between  them  and  every  person  on 
the  train,  or  standing  in  such  a  relation  as  requires  care  on  the  part 
of  those  in  charge  of  the  train.  Prudent  men,  in  the  management 
of  their  own  afhirs,  in  case  of  impending  danger,  would  protect 
the  most  important  interests,  even  though  the  protection  of  such 
interests  rendered  it  necessary  to  sacrifice  interests  of  less  impor* 
tance.  They  would  make  the  same  discrimination,  and  in  favor  of 
their  own  rights  and  interests,  when  in  peril  by  the  wrongful  act  or 
neglect  of  any  other  person ;  and  they  would  understand  that  ordi- 
nary care  in  such  cases  does  not  require  persons  in  the  right  to  take 
any  risk  by  an  effort  to  save  the  property  of  the  person  by  whose 
wrongful  act  the  peril  was  occasioned.  And  the  same  principle  is 
applicable  as  between  railroad  corporations  and  the  mere  trespasser 
upon  their  premises.  Ordinary  care  toward  the  property  of  a  tres* 
passer  does  not  require  or  allow  such  corporations  to  run  any  risk 
as  to  the  life  of  any  person  on  the  train,  or  loss  of  any  property 
there,  in  order  to  protect  property  wrongfully  on  their  railroad  track. 
If  a  person,  whose  property  is  wrongfully  on  a  railroad  track,  could 
require  the  engineer  to  guard  it  from  injury  while  there,  at  the  risk 
of  persons  and  property  on  the  train,  the  number  of  persons  who 
would  venture  to  take  that  mode  of  conveyance  would  be  smalL 

Engineers  can  safely  use,  and  are  required  to  use,  the  ordinary 
means  to  remove  animals  from  the  railway  track ;  but,  when  such 
means  fieul,  then  the  question,  whether  the  engineer  should  stop  the 
train,  check  its  speed,  or  even  increase  the  speed,  if  in  his  power^ 
would  depend  upon  what  the  safety  of  the  passengers  and  train 
required;  and,  whatever  their  safety  or  the  safety  of  their  property 
required,  under  the  circumstances,  would  be  allowable  as  to  prop* 
erty  so  wrongfully  on  the  track.  Upon  the  case  presented  by  the 
bill  of  exceptions,  the  grounds  on  which  the  jury  could  legitimately 
have  found  a  verdict  for  the  plaintiff  are  not  apparent;  but,  as  the 
case  is  to  be  remanded  for  a  new  trial,  we  express  no  further  opinion 
as  to  the  tendency  of  the  evidence. 

The  judgment  of  the  county  court  is  reversed,  and  the  caoie  it 
remanded* 
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Dtke,  appellant^  v.  The  Obakd  Tbunk  Railway  Gompastt. 

(4»yt441.) 

Otmmoncamen — damage  to conrignee bg dday — Uen  for  flreight — refievbn, 

A  carrier's  lien  on  goods  transported  is  only  oo-extensiye  with  his  right  to  claim 
and  recover  freight  Therefore,  where  carriers  have,  by  delay  in  transporting 
and  delivering  goods,  injured  the  consignee  to  an  amount  equal  to  their  charge 
for  freight,  their  lien  ceases,  and  the  consignee  may  maintain  replevin  for  the 
goods  without  paying  or  tendering  the  freight 

Action  of  replevin  for  fifty  barrels  of  flour  and  fifty  barrela  of 
€om  belonging  to  plaintiff.  Verdict  for  the  defendant  The  fiMsta 
«re  set  forth  in  the  opinion. 

Ossian  Ray^  for  plaintiff. 

Oeorge  N.  Dale,  for  defendants. 

Babbbtt,  J.  The  only  question  is,  whether  the  action  of  repleyin 
may  be  maintained  in  the  case  made  by  the  plaintiff's  evidencey  ul 
substance  as  follows:  The  defendants,  as  common  carriers,  trans- 
ported grain  and  flour  from  Detroit  to  Island  Pond,  for  which  the 
charge,  at  the  established  rates,  was  t238.  The  defendant  paid  at 
Detroit,  toward  the  purchase-money  for  the  flour  and  grain,  $43.92.* 
Much  longer  than  the  usual  time  was  occupied  in  the  transportation, 
without  excuse  or  explanation,  and  thereby  damage  was  caused  to 
the  plaintiff  to  a  larger  amount  than  said  charge  for  flight  and 
money  advanced.  On  the  arrival  of  the  property  the  defendants 
declined  to  deliver  it  to  the  plaintiff  without  first  being  paid  said 
freight  and  money.  The  plaintiff  made  known  the  damage  he  had 
sustained  by  the  delay  in  the  transportation,  and  claimed,  that,  by 
reason  thereof,  the  defendants  were  not  entitled  to  be  thus  paid,  and 
made  a  special  demand  for  the  delivery  of  the  property.  The  de- 
fendants refused  to  deliver  it  on  such  demand  unless  first  paid  said 
Arcight  and  money.    Thereupon  the  plaintiff  brought  this  suit,  and 

*  The  plaintiff  had  pnrchAMd  the  floor  and  corn  of  ono  Lelghton,  in  Detroit,  and  paid  for  It 
(B  advance.  Afterward  the  eaid  Leighton,  in  order  to  make  a  full  car  load,  put  in  floor  and 
«ntin  m  addition  to  that  purchased  by  the  plaintlfl;  to  the  amount  of  t48.ftl,  which  ram  tlM 
defendants  rolantarily  advanced  to  l^ifrhton  without  the  plaintiff  *b  knowledge  or  eooacnt. 
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thereby  obtained  poBsession  of  the  whole  of  said  property.  The 
right  of  the  defendants  to  retain  possession  of  the  property  after  its 
arrival  at  the  place  of  destination,  and  to  refuse  to  deliver  it  to  the 
plaintiff  on  his  demand,  depends  on  the  question  whether  a  lien 
existed  in  favor  of  the  defendants  upon  it  for  the  freight  and  money 
advanced.  It  is  fundamental  in  the  law,  that  the  right  of  the  car- 
rier to  have  his  freight  results  from  performance,  on  his  part,  of  the 
contract  in  virtue  of  which  he  undertakes  and  proceeds  in  the  car- 
nage of  the  property.  If  they  should  fail  to  carry,  and  have  ready 
for  delivery,  they  could  not  maintain  a  claim  for  freight.  If  in  the 
carriage  they  should  subject  themselves  to  liability  for  damage  to 
the  consignee  in  respect  to  the  property  carried,  that  would  disen- 
title them,  to  the  extent  of  such  liability,  to  demand  and  recover 
fireight  And  if  the  damage  should  exceed  the  amount  of  the  freight 
to  which  they  would  otherwise  be  entitled,  of  course  they  would  not 
be  entitled  to  demand  and  recover  any  thing  for  the  carriage  of  the 
property.  Such  seems  to  be  the  result  of  unquestioned  principles, 
and  of  the  decided  cases  bearing  upon  the  subject  The  carrier's 
Hen  is,  of  course,  only  co-extensive  with  his  right  to  claim  and 
recover  freight  We  have  not  been  referred  to,  nor  have  we  found, 
any  case  in  which  the  question  whether  replevin  could  be  main 
tained  upon  such  facts  as  constitute  the  substance  of  the  present, 
^ase  has  been  raised  and  decided.  Of  the  case  of  Cutting  et  ah  v.  Th$ 
Orand  Trunk  R.  Oo.^  13  Allen,  381,  and  of  Boston  <&  Maine  R.  Co. 
V.  Brown  et  al^  15  Gray,  223,  all  that  can  be  said  is,  that  in  one  the 
right  to  maintain  replevin,  in  a  case  much  like  the  one  before  us, 
was  not  questioned ;  and  in  the  other  it  appeared  that  replevin  had 
been  maintained,  either  with  or  without  controversy,  where  freight 
was  claimed  and  refused  when  the  suit  was  broaght  The  case  of 
Humphreys  v.  Reedy  6  Whart  435,  embodies  a  principle  which,  in 
its  legitimate  results  and  applications,  would  seem  to  warrant  the 
replevin  in  a  case  like  the  present  In  that  case  the  carrier  delivered 
the  goods  to  a  wharfinger,  with  directions  not  to  deliver  them  to  the 
consignee  till  the  freight  should  have  been  paid.  The  consignee 
called  on  the  wharfinger  for  the  goods,  and  was  told  by  him  what 
his  instructions  were.  Thereupon,  he  insisted  to  the  wharfinger 
that  the  goods  had  been  damaged  in  the  transportation,  through 
the  fiftult  of  the  carrier,  to  an  amount  exceeding  the  price  of  the 
freight,  and  that  he  had  a  right  to  have  his  goods  without  paying 
the  freight,  and  the  wharfinger  delivered  them  to  him.    Thereupon, 
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the  carrier  saed  the  wharfinger  in  trover  for  the  goods^  relying  on 
his  lien  for  the  freight  The  defense  set  up  was,  the  damage  to  the 
goods,  and  it  was  held,  that,  such  damage  being  shown,  he  had  no 
right  to  claim  the  payment  of  freight  of  the  consignee,  and,  of 
course,  no  right  to  hold  the  goods  himself,  or  authorize  another  to 
hold  them  for  him  as  against  the  consignee,  and  he  was  defeated  in 
the  action.  It  is  true  that  some  fifty  years  ago  it  was  held  in  Eng* 
land  that  such  damage  could  not  be  set  up  in  defense,  in  whole  or 
in  part,  to  a  claim  for  freight,  when  the  goods  had  been  delivered. 
But  that  doctrine  has  been  discarded  in  this  country,  and  a  con- 
trary doctrine  established.  See  Snow  v.  Carruth,  Spraoite,  J.,  Dis. 
Gt  Mass.  19  Law  Bep.  198 ;  also  Humphrys  v.  Reedy  supra,  which 
overruled  Davidson  v.  Qroynfie,  12  East,  380,  and  Shields  v.  Davies, 
6  Taunt  65. 

There  would  seem  to  be  no  good  reason  why  the  liability  of  the 
carrier  to  the  freighter  for  the  damage  accruing,  through  his  fault, 
in  the  carriage  of  the  property,  should  not  be  asserted  and  deter- 
mined  by  way  of  defense  to  his  claim  for  freight,  as  well  as  by  a 
cross  action  for  such  damage.  Indeed,  not  only  do  the  analogies  of 
cases  involving  similar  relations  of  subject-matter  and  parties  justify 
it,  but  there  are  reasons  peculiar  to  this  particular  class  of  cases 
that  seem  to  render  it  peculiarly  proper. 

I  only  mention  one,  viz. :  The  impolicy,  and  in  some  cases  the 
exposure  to  loss,  of  compelling  the  freighter  to  pay  the  demanded 
freight,  and  trust  to  the  responsibility  of  the  carrier  at  the  end  of 
a  lawsuit  for  the  damage  sustained  by  him  through  the  fault  of  the 
carrier  in  the  transportation  for  which  he  has  claimed  and  been  p^id 
the  freight  When  the  carrier  sues  for  his  freight,  he  gets  all  he 
is  entitled  to  from  the  freighter,  when  he  is  made  to  allow  as  against 
his  claim  such  damage  as  his  own  fault  has  caused  to  the  fireighter* 
No  question  of  lien  is  involved  in  such  a  case. 

The  same  reasons,  grounded  on  principle,  and  arising  from  con- 
venience, seem  to  justify  the  action  of  replevin  in  cases  like  the 
present  The  question  of  the  carrier's  right  to  freight,  and  of  lia- 
bility for  damage,  can  as  well  be  tried  in  this  action  as  in  any  other 
mode  of  suit  or  procedure.  The  defendant  is  subject  to  no  peril  of 
losing  any  security  he  may  have  had  by  virtue  of  his  lien  on  the 
property,  for  he  has  not  yielded  his  lien,  and  the  replevin  bond  has 
become  substituted  for  the  property  itself.  The  property  Has  thus 
been  put  to  the  uses  designed,  and  the  defendant  is  secured  for  all 
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the  rights  he  had  in  respect  to  the  freight,  as  fully  as  if  he  had 
retained  custody  of  the  property  itself. 

As  to  the  $43.92  advanced  and  paid  by  the  defendants  toward  the 
purchase  of  the  goods,  this  was  paid  without  request  of  the  plaint- 
iff, and  by  reason  of  the  party  of  whom  the  plaintiff  purchased,  put- 
ting in,  to  make  out  a  full  car-load,  more  grain  than  the  plaintiff 
sent  money  to  pay  for. 

As  the  defendants  asserted  their  right  to  hold  all  the  property 
until  this  sum,  as  well  as  the  freight,  should  be  paid,  without  desig- 
nating any  particular  part  or  portion  which  they  claimed  to  hold, 
either  as  their  own  property  or  by  way  of  lien,  and  as  the  plaintiff 
took  the  whole  upon  his  replevin,  daimmg  and  treating  the  whole 
as  being  his  own  property,  we  think  this  conduct  of  the  parties  was 
a  ratification  by  the  parties  of  the  transaction  as  an  authorized 
purchase  by  the  plaintiff,  and  an  authorized  payment  on  his 
account  by  the  defendants,  and  that  the  defendants'  claim  for  such 
payment  was  put  and  treated  as  standing  on  the  same  ground^  so 
far  as  claim  and  lien  are  concerned,  as  their  claim  and  bill  for 
freight 

Judgment  of  county  c(mrt  is  reversed,  and  the  eauee  remanded. 


OuTn»  appellant,  v.  BaAiHBBD  el  A 

(4Syt.068L) 

(bmman  eofritn^UMUiif  b^lftmd  TouU^tpteM 

Where  goodB  were  shipped  over  the  line  of  oommon  canrien,  maiked  for  a  point 
beyond  their  Ihie,  and  they  gave  a  receipt  therefor,  wherefai  they  agreed  to 
forward  and  deliver  the  said  goods,  leaving  the  name  of  the  consignee  %nd  the 
place  of  deposit  blank, — BM,  that  the  receipt  constitated  a  spedal  contract 
tliat  the  carriers  wonld  deliver  the  goods  at  the  place  of  destination,  even 
beyond  their  own  route. 

AoTioijr  of  assumpsit,  to  recover  the  value  of  goods  shipped  over 
the  defendants'  road.  The  goods  were  delivered  by  the  plaintiff  to 
the  defendants'  agent  at  Burlington,  who  gave  the  following  receipt 
therefor: 

Vol.  I.. 
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^  YsBMONT  Centbal  Bailboad  Coxpaht,  I 
BuBLiNGTOK,  September  18, 1806.     I 
''Mark  and  Numbera:  ReoeiTod  from  W.  R  Lewis, 

W.  R  Lewis,  1  Box.  weight  80a 

Brooklyn,  Iowa. 
**  Numbered  and  marked  as  aboTe,  which  the  company  promises  to  forward  bf 
its  railroad,  and  deliver  to  ,  or  order,  at  its  depot  in  , 

he  or  they  first  paying  freight  for  the  same,  at  the  rate  oostomaiy  per  ton  of 
2,000  pounds.  N.  B.  If  merchandise  be  not  called  for  on  its  arrival,  it  will  be 
stored  at  the  risk  and  expense  of  the  owner. 

"^  G.  S.  Afflbtok,  for  the  corporation." 

The  goocU  were  never  received  by  the  consignee.  The  fireight  had 
been  paid.  The  court  directed  a  verdict  for  ihe  defendants,  and  the 
plaintiff  appealed* 

Lawrence  it  Bumap,  for  plaintifil 

E.  J.  Phelps  A  Dewey y  Nolle  dt  Smithy  for  defendants. 

BABSETTy  J.  A  majority  of  the  court  are  of  opinion  that  the 
receipt  in  this  case,  of  itself,  constitutes  a  oontract  between  the  par- 
ties,  that  the  defendants,  being  common  carriers,  would  carry  said 
box  to  its  destination — Brooklyn,  Iowa — as  per  the  marks  thereon. 
As  giving  such  character  and  effect  to  the  paper,  much  importance 
is  attached  to  the  fact  that  the  blanks  were  left  unfilled.  This  effect 
given  to  the  receipt  renders  it  needless  to  consider  the  question,  very 
much  discussed  in  the  argument,  whethefr  railroad  companies,  as 
common  carriers,  are,  prima  facie,  bound  to  carry  and  deliver  freight 
beyond  the  limits  of  their  own  respective  roads,  by  the  fact  merely 
of  receiving  packages  marked  and  destined  to  points  beyond  such 
limits. 

I  concur  with  my  associates  to  the  extent  that  the  liability  of  the 
defendants  in  this  instance  is  fixed,  as  by  a  special  contract,  by  said 
receipt  But,  in  my  opinion,  that  receipt  does  not  import  or  tend 
to  show  an  undertaking  on  the  part  of  the  defendants  to  transport 
the  box  beyond  the  terminus  of  their  road,  in  the  line  of  transpor- 
tation from  Burlington  to  the  place  of  its  ultimate  destination.  I 
think  it  is  a  contract  thus  to  transport  it,  and  that,  at  such  ter> 
minus,  it  would  be  the  duty  of  the  defendants  to  make  delivery  or 
disposition  of  the  box  for  its  transit  onward,  according  to  the  estab- 
lished rules  and  usages  of  the  business  in  that  behalf  at  that  point 
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ParsQsnt  to  the  opinion  of  the  majority  of  the  court,  the  jndgment 
18  reyersed,  and  judgment  is  rendered  for  the  plaintiff  for  the  sum 
•tipulated. 


Olapp,  appellant,  ▼•  Oity  of  BuBLUfroiov. 

(4syt(n9.) 

IbspaHtni  qf  tipek  m  naiiondi  banki. 

The  owner  of  shares  of  the  stock  in  a  national  bank  ahoold  be  taxed  therafor, 
in  the  city  or  town  where  he  reaideB,  and  not  in  the  dty  or  town  whers  tlis 
bank  is  located. 

AcTioiir  of  assumpsit  for  money  had  and  received,  eta  The  fol- 
lowing is  the  agreed  statement  of  facts: 

That  the  said  city  of  Burlington  had  duly  accepted  the  act  of 
incorporation,  and  the  acts  in  amendment  thereof,  and  had  organ- 
ized under  the  same,  prior  to  the  year  1866 ;  that  on  the  first  day  of 
April,  1866,  the  plaintiff  was  a  resident  of  said  city ;  that  in  the 
flame  year  he  was  set  in  the  grand  list  of  said  city,  by  the  assesors  of 
said  city,  in  the  sum  of  t374.55 ;  that  said  sum  was  made  up  and  set 
in  saiu  list,  upon  the  following  personal  estate  then  owned  by  the 
plaintiff,  to  wit: 

Fifty-six  shares  of  stock  in  the  National  Union  Bank,  Swanton, 
appraised  at  t2,730 ;  two  hundred  and  fifty  shares  in  the  Vermont 
National  Bank,  St.  Albans,  appraised  at  t24,375 ;  other  personal 
estate  appraised  at  tl0,150,  and  one  poll  of  12,  making  a  grand  list 
of  $374.55 ;  that  of  said  list  of  1374.55, 1271.05  was  assessed  upon 
said  shares  of  stock  and  said  banks,  as  aforesaid ;  that  N.  B.  Flana- 
gan, then  collector  of  taxes  of  said  city,  had  in  his  hands,  on  the  1st 
day  of  February,  1868,  rate-bills  and  warrants  for  the  collection  of 
eiiy,  highway  and  union  school  taxes,  amounting  to  $400.73,  which 
was  assessed  against  the  said  plaintiff  upon  said  list  of  $374.55,  as 
follows,  to  wit:  city  tax,  $280.87,  highway  tax,  $74.91,  and  union 
•school  tax,  $44.95 ;  that  afterward,  on  the  1st  day  of  February,  1867, 
ihe  plaintiff  paid  said  taxes  under  protest,  to  said  Flanagan,  as  such 
oollector;  that  afterward  and  before  the  commencement  of  this 
■suit,  the  said  Flanagan,  as  such  collector,  paid  over  said  taxes,  as 
directed  by  said  rate-bills  and  warrants. 


856  VERMONT, 


Glapp  y.  City  of  Burlington. 


It  is  fdrther  agreed,  that  the  said  National  Unioii  Bank,  and  tha 
said  Vermont  National  Bank,  were,  at  the  time  when  the  sidd  stock 
in  said  banks  was  set  in  the  list,  and  said  taxes  assessed  thereon 
against  the  plaintiff,  as  aforesaid,  banking  associations  duly  incor- 
porated and  organized  nnder  the  laws  of  congress,  and  that  said 
National  Union  Bank  was  located  and  doing  business  at  Swanton, 
and  the  said  Vermont  National  Bank  was  located  and  doing  busi- 
ness at  St  Albans,  in  said  county  of  Franklin.  But  the  plaintiff's 
stock  in  said  bank  was  not,  nor  was  any  of  it,  set  in  the  list  in  any 
other  place  than  Burlington,  in  the  year  1866,  nor  were  any  taxes 
thereon  paid,  for  that  year,  except  as  aboye  stated. 

Upon  these  tacis  the  court  rendered  judgment  pro  forma  for  the 
defendant,  from  which  judgment  the  plaintiff  appealed. 

Bailey,  Davis  dk  Adams,  for  plaintiff,  cited  Oity  of  Utica  y. 
Churchill  et  aL,  33  N.  T.  162,  229,  243 ;  Marhos  y.  Hartranft,  Am. 
Law  Beg.,  yoL  5,  609,  yoL  6,  487. 

E.  R.  Hard,  for  defendants. 

PiEBPONT,  0.  J.  The  agreed  statement  of  &cts,  upon  whiot  ^he 
judgment  of  the  court  below  was  based,  presents  the  distinct  ques- 
tion, Where,  in  this  state,  shall  the  owners  of  shares  of  the  stock  Ji 
the  national  banks  located  in  this  state  be  taxed,  whether  in  the 
town  or  city  where  the  owner  resides,  or  in  the  town  or  city  where 
the  bank  is  located  ? 

Under  the  statutes  of  this  state  regulating  the  matter  of  taxation, 
eta,  no  question  is  made  but  that  the  place  where  the  owner  of  such 
stock  resides  is  the  place  where  such  stock  shall  be  set  to  him  in  the 
grand  list,  and  he  be  subject  to  taxation  thereon ;  but  it  is  insisted,, 
on  the  part  of  the  plaintiff,  that  the  proyisions  of  our  statute,  in 
this  respect,  are  at  yariance  with,  and  contrary  to,  th«*  requirements 
of  the  act  of  congress,  of  June  3, 1864,  creating  the  national  bank- 
ing system,  and  under  which  said  national  banks  were  organized 
The  portion  of  said  act  which  bears  upon  this  question  is  contained 
in  the  proyiso  to  the  41st  section,  and  is  as  follows :  ^'  Proyided,  that 
nothing  in  this  act  shall  be  construed  to  preyent  aU  the  shares  in  any 
of  the  said  associations  held  by  any  person  or  body  corporate  from 
being  included  in  the  yaluation  of  the  personal  property  of  such 
person  or  corporation  in  assessment  of  taxes,  imposed  by  or  under 
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state  authority,  at  the  place  where  each  bank  is  located,  and  not  else- 
where, bat  not  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individaal  citizens  of  sach  state ;  provided, 
ftirther,  that  the  tax  so  imposed  onder  the  laws  of  any  state,  upon 
the  shares  of  any  of  the  associations  aathorized  by  this  act,  shall  not 
exceed  the  rate  imposed  upon  the  shares  in  any  of  the  banks  organ- 
ised under  authority  of  the  scate  where  such  association  is  located," 
There  is  nothing  in  the  case  to  show  that  there  was  any  yiolation 
of  the  foregoing  provision  in  taxing  the  plaintiff  for  his  stock  in  the 
banks  referred  to,  unless  it  was  in  putting  said  stock  in  his  list,  and 
taxing  him,  in  Burlington,  where  he  resided,  instead  of  the  towns 
where  the  banks  were  located;  and,  in  determining  whether  there 
was  a  violation  of  the  law  in  this  respect,  it  becomes  necessary  to 
inquire  what  congress  meant  by  the  words  used  in  the  passage  above 
quoted,  ^  at  the  place  where  stu^  bank  is  located/'  The  word  '*  place  " 
is  a  very  indefinite  term.  It  may  refer  to  a  very  small  or  to  a  very 
large  space,  and  must  be  construed  with  reference  to  the  connection 
in  which  it  is  used,  the  subject-matter  spoken  of,  and  the  object  in 
view.  It  is  manifest  that  it  was  the  intention  of  congress,  by  this 
provision,  to  impose  certain  restrictions  upon  the  state  governments, 
in  respect  to  the  taxation  of  the  owners  of  the  shares  in  national 
banks,  so  as  to  prevent  unjust  and  unequal  taxation  that  it  was 
anticipated  might  result  from  the  action  of  state  governments  that 
were  hostile  to  the  system.  This  we  think  was  the  sole  object  of  the 
provision ;  and,  to  this  end,  it  is  provided,  among  other  things,  that 
the  stock  shall  be  taxed  by  or  under  the  authority  of  the  state  at  the 
place  where  the  bank  is  located,  and  not  elsewhere.  The  purpose 
was,  to  prevent  the  same  stock  being  taxed  in  two  different  states, 
as  is  sometimes  done  in  respect  to  stock  in  the  state  banks,  when 
the  bank  is  located  in  one  state,  and  stock  therein  owned  by  the 
inhabitants  of  another,  both  states  taxing  the  stock.  It  was  antici- 
pated that  the  stock  in  the  national  banks  might  be  so  taxed;  hence 
this  provision  confining  the  power  to  tax  the  stock  to  the  state  hav- 
ing jurisdiction  at  the  place  where  the  bank  is  located.  We  think 
that  this  reference  to  the  place  where  the  bank  is  located  is  for  the 
s«)le  purpose  of  determining  what  state  shall  have  jurisdiction  to  tax 
die  owners  of  the  stock  therein  for  such  stock,  and,  when  this  was 
done,  the  end  in  view  was  accomplished.  We  can  hardly  conceive  it 
possible  that  it  was  the  intention  of  congress  to  interfere  with,  or 
to  regulate,  the  internal  system  that  might  be  adopted  by  the 


858  VERMONT, 


Clapp  ▼.  City  of  Burlington. 


respective  states  for  the  assessment  and  collection  of  the  taxes,  any 
farther  than  to  prevent  an  unjast  discrimination  against  the  stock- 
holders  in  the  national  banks.  The  general  government  conld  have 
no  interest,  or  object,  in  determining  into  the  treasury  of  which 
particular  municipal  government,  within  the  state,  the  taxes  should 
go,  after  they  have  been  properly  assessed  and  collected ;  and  we  are 
not  disposed  to  put  a  construction  upon  the  act  that  would  convert 
it  into  such  an  attempt  In  the  provision  referred  to,  congress  is 
si>eaklng  of  the  powers  of  the  respective  states  over  the  stock  in 
these  banks,  in  respect  to  taxing  the  owners,  and  its  object  was  to 
secure  equal  and  just  taxation.  The  language  used  in  respect  to  the 
authority  to  tax  should  be  construed  to  refer  to  the  action  of  the 
state  legislatures,  when  it  is  susceptible  of  such  a  construction, 
rather  than  to  the  action  of  the  officers  of  the  several  municipal 
corporations  within  the  states.  By  so  doing,  all  is  accomplished  that 
Congress  designed,  and  the  states  left  to  regulate  their  own  system 
of  taxation,  in  their  own  way,  without  the  unnecessary,  not  to  say 
offensive,  interference  by  congress  therein.  Congress  could  have  no 
possible  motive  in  determining  in  what  particular  town  in  this  state 
the  owner  should  be  taxed  for  this*  stock ;  all  that  it  desired  was, 
that  it  should  be  placed  upon  the  same  footing  with  other  property 
of  a  like  character  in  the  state,  and  owned  by  the  residents  thereof. 

It  was  probably  considered  desirable  that  the  new  system  should 
recommend  itself  to  public  favor,  and  to  that  end  it  was  doubtless 
thought  best,  while  securing  equal  taxation,  to  leave  the  form  and 
manner  of  doing  it,  and  the  disposition  of  the  money  raised  thereby, 
to  the  respective  states;  that  is,  to  interfere  with  the  authority  of 
the  states  only  so  far  as  was  necessary  to  accomplish  the  object 

This  question  was  recently  decided  by  the  supreme  court  of  Mas- 
sachusetts in  Austin  v.  The  City  of  Boston.  The  case  will  be 
reported  in  the  next  volume  of  Allen.  The  proof  sheets  are  before 
me.  Judge  Hoab,  in  delivering  the  opinion  of  the  court,  says: 
^  The  court  are  all  of  opinion  that  the  true  construction  of  the  pro- 
viso does  not  confine  the  assessment  of  the  tax  to  the  place  where 
the  bank  is  located,  and  that  it  merely  requires  that  the  tax,  to  be 
valid,  shall  be  imposed  under  the  state  authority  existing  at  the  place 
where  it  is  thus  located. *'  Again  he  says:  ^'We  therefore  think 
that  the  reference  in  the  proviso  to  the  place  where  the  bank  is 
located  was  designed  to  define  the  state  authority  which  was  to  be 
allowed  to  impose  a  tax,  and  not  to  limit  the  place  of  assessment 
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By  this  constniction  we  avoid  a  question  of  great  difScnlty  in 
K^purd  to  the  constitutional  power  of  congress  to  direct  or  regulate 
the  mode  of  state  taxation. " 

In  Marhoe  y.  Hartranfi^  decided  in  Pennsylvaniay  the  decision  ii 
fubstkntially  in  accord  with  our  own,  although  the  views  expressed 
by  Judge  Aohew  in  some  respects  differ  from  those  above.  The 
ease  of  The  City  of  Utica  v.  Churchill,  et  cU.  is  not  an  authority  in 
this  case,  as  it  was  decided  upon  the  statute  of  that  state,  it  being 
^eld  that  the  taxation  was  in  violation  of  their  statute. 

A  majority  of  the  judges  of  the  supreme  court  of  Maine,  in 
answer  to  a  question  put  to  them  by  the  governor,  as  to  a  bill  then 
before  the  legidature,  put  a  different  construction  upon  this  proviso, 
but  gave  no  reasons  for  their  opinion  expressed. 

On  the  whole,  we  think  the  decision  in  Austin  v.  ?%«  Oiti/  of 
Boston  is  in  accordance  with  principle  and  reason,  and  with  the 
views  expressed  by  Judge  Hoab  we  entirely  agree. 

This  view  renders  it  unnecessary  to  consider  the  other  questions 
raised  in  the  argument 

Thejudgmmt  of  the  county  court  is  affinmL 


WiLLiAMSy  executor,  v.  Bobiksok,  appellant. 

(«iytOB8L) 

WiBi — probaU  qf^^bwdm  qf  proqf. 

Tlie  burden  is  on  the  proponent  of  a  will^  not  only  to  prove  the  due  ezeeatloa 
thereof,  bat  also  the  testamentaiy  capadtj  of  the  testator. 

Appeal  fh>m  the  decree  of  the  probate  court,  admitting  to  pro- 
bate the  instrument  in  question,  as  the  last  will  and  testament  of  one 
John  Bobinson,  deceased.  The  contestant  alleged,  that  the  deceased, 
at  the  time  of  making  said  instrument,  was  not  of  sound  mind,  eta 

The  proponent  introduced  evidence  to  prove  the  due  execution  of 
the  instrument  as  a  will,  and  tending  to  prove  the  testamentary 
capacity  of  the  deceased,  at  the  time  of  the  execution  thereofl  The 
evidence  of  the  contestant  tended  to  show  that  the  deceased  was  not 
of  H  sound  and  disposing  mind.    The  judge  charged  the  jury,  sub« 
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stantially,  that  the  harden  of  proving  incapacity  on  the  part  of  flie 
deceased  was  on  the  contestant  The  jury  returned  a  veidiot  in 
favor  of  the  proponent,  and  the  contestant  appealed. 

IL  H.  Wheeler y  for  the  contestant,  to  the  point  that  the  burden  of 
proof  as  to  capacity  was  on  the  proponent,  cited  2  Bla.  Com.  374- 
876 ;  Harrie  v.  Ingledew,  3  P.  Wms.  [93]  1730 ;  Wattis  v.  Hodgeeon, 
2  Atk.  56 ;  Hindson  v.  Kersey,  4  Burn.  EccL  Law,  93 ;  2  Jarm.  Wills 
(Perkins'  ed.)  222 ;  Warner  v.  Warner,  37  Vt  356 ;  Gen.  Stat  379, 
§  19;  Thornton  v.  Thornton,  39  Vt  122;  1  Oust  637;  1  Red.  Wills, 
41,  44,  note  30 ;  Comstock  v.  Hadlymey  8  Oonn.  254 ;  Phelps  v.  Hart- 
weUy  1  Mass.  70 ;  Blaney  v.  Sargent^  id.  335 ;  Growningshieldy.  Orown" 
ingshield,  2  Gray,  524 ;  7  id.  74>  33 ;  G^rrish  v.  Nason,  22  Maine, 
438;  Rees  v.  StiUe,  38  Penn.  138;  The  Parish  WiU  Case,  25  N.  Y. 
9;  C^oacbS  V.  IVJ^  40  Vt  319. 

Charles  N.  Davenport,  for  proponent,  to  the  point  that  the  burden 
of  proving  want  of  capacity  is  on  the  party  alleging  it,  cited  Rohin- 
son  V.  Hutchinson,  26  Vt  38;  Dean  v.  Heirs  of  Dean,  27  id.  746; 
Hoge  V.  Fisher,  Pet  0.  0.  163 ;  Stevens  v.  Vancleve,  4  Wash.  C.  0. 
262;  Pettes  v.  Bingham,  10  N.  H.  514;  Jackson  v.  Van  Dusen,  5 
Johns.  144 ;  Jackson  v.  King,  4  Oow.  207 ;  AUm  v.  The  Pub.  Admr., 

1  Bradf  378 ;  Hix  v.  Whittemore,  4  Mete.  545 ;  Baxter  v.  Abbott,  7 
Gray,  71 ;  Sloan  v.  Maxwell,  2  Green  Oh.  563 ;  Trumbull  v.  Gibbons, 

2  N.  J.  117:  Werstler  v.  Custer,  46  Penn.  602;  Runyan  v.  Price, 
15  Ohio  St  1 ;  Duffield  v.  Robeson,  2  Harr.  375 ;  Chandler  v.  j^^ytm, 
1  id.  454;  Hawkins  v.  ffrinu»,  13  B.  Monr.  257;  1  Red£  on  Wills, 
ch.  3,  § 5;  1  Swinb.  on  Wills,  45,  part  2,  §3,  part  4,  cited  in  1  Redf. 
46,  note  32 ;  Shelford  on  Lunacy,  etc.,  274 ;  2  GreenL  Ev.  §  689 ; 
1  Jarman  on  Wills,  74,  75.  The  only  exception  among  text  writers 
is  Perkins. 

PiEBPONT,  0.  J.  This  case  was  taken  into  the  county  court  by 
appeal  from  a  decree  of  the  probate  court  for  the  district  of  Man- 
chester, allowing  and  establishing  an  instrument  presented  as  the 
last  will  and  testament  of  one  John  Robinson,  deceased.  Upon  the 
trial  in  the  county  court,  the  principal  point  in  controversy  was  as 
to  the  mental  capacity  of  the  said  John  Robinson  to  make  a  will  at 
the  time  when  the  instrument  was  executed. 

The  contestant,  in  his  plea,  alleges  that  the  said  instrument  ought 
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not  to  be  allowed  and  established  as  the  last  will  and  testament  of 
said  John  Bobinson,  ^'because,  he  says,  that,  at  the  time  of  the 
making  of  said  instrument,  said  John  was  not  of  soand  mind,''  etc. 
To  this  the  proponent  replies, ''  that,  at  the  time  of  the  making  and 
executing  said  supposed  will,  the  said  John  Bobinson  was  of  sound 
mind/'  and  puts  himself  upon  the  country. 

In  submitting  the  case  to  the  jury,  the  county  court  instructed 
them,  ^'  that,  in  this  case,  under  the  issue  joined,  the  burden  of  proof 
as  to  the  incompetency  of  said  John  to  make  said  instrument  rested 
upon  the  contestant,  and  that  it  was  for  him  to  make  out,  by  a  tair 
preponderance  of  proof,  that  said  John  was  incapable  of  making 
the  instrument  at  the  time  it  was  made,  in  order  to  defeat  it  upon 
that  ground."  To  this  charge  the  contestant  ezc&ptf^  and  brings 
the  case  before  this  court ;  and  the  only  question  n^w  before  us  is  as 
to  the  correctness  of  the  charge  in  this  respect 

In  determining  this  question,  it  may  be  well  to  look  at  the  nature 
and  object  of  the  proceeding  in  that  court,  and  the  true  relation  of 
the  parties  of  record  to  such  proceeding.  When  the  case  is  brought 
into  the  county  court,  by  appeal  from  the  probate  court,  it  stands 
upon  the  same  ground,  and  is  to  be  proceeded  with  in  the  same 
manner,  as  though  the  county  court  had  original  jurisdiction  of  the 
subject,  and  the  proceeding  had  been  first  instituted  there.  The 
judgment  of  the  probate  court  is  vacated  by  the  appeal,  and  is  of 
no  force  or  effect.  The  proponent  presents  the  instrument,  and  asks 
the  court,  by  its  judgment,  to  establish  it  as  the  last  will  and  testa- 
ment of  the  deceased.  There  is  no  presumption  in  its  favor.  The 
estates  of  deceased  persons,  by  law,  go  to  £he  heirs,  unless  a  different 
disposition  is  made  thereof  by  the  deceased,  while  living,  by  a  wilL 
By  our  statute,  ^^ every  person  of  full  age  and  sound  mind"  may 
dispose  of  all  of  his  estate,  both  real  and  personal,  by  his  will,  exe- 
cuted in  accordance  with  the  requirements  of  the  statute.  No  per- 
son, unless  of  full  age  and  sound  mind,  can  so  dispose  of  his 
property.  Hence,  when  the  proponent  presents  the  instrument,  he 
must  satisfy  the  court  that  the  deceased,  at  the  time  he  executed  the 
will,  belonged  to  the  class  of  persons  that  by  law  can  make  wills, 
and  also  that  the  instrument  in  question  was  executed  by  the  deceased 
with  all  the  forms  required  by  the  statute ;  and  this  he  must  do, 
whether  any  one  appears  to  contest  the  will  or  not  This  burden  is 
upon  him  at  the  outset,  even  when  there  is  no  contest  about  the  will. 

This  being  so,  the  appearance  of  a  contestant  cannot  have  the  effect 
Vol.  I.  —  46 
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to  change  or  lessen  the  burden.  If  the  contestant  takes  issue  npoB 
a  single  point  only,  as  in  this  case^  he  does  not  thereby  admit  the 
other  &cts  necessary  to  be  established,  and  thus  relieve  the  propo- 
nent from  his  obligation  to  prove  them.  This  he  cannot  do  by  hia 
pleadings,  or  otherwise.  This  proceeding  is  not  like  an  ordinary 
•nit  at  law,  where  the  parties  of  record  are  the  only  parties  in  inter* 
est,  and  the  only  ones  affected  by  the  result.  In  such  case  courts 
act  upon  the  concession  of  the  parties,  and  render  judgments  thereon 
but,  in  proceedings  of  .this  kind,  the  judgment  of  the  court  is  con* 
elusive  upon  all  the  world,  and  ordinarily  there  are  other  persons 
interested,  and  that  will  be  concluded  by  the  result,  besides  the 
proponent  and  contestant,  and  their  rights  are  not  to  be  conceded 
away  by  the  parties  of  record. 

In  this  case,  the  only  issue  presented  by  the  pleadings  is  as  to  the 
capacity  of  the  testator,  and  the  fact  in  this  respect  must  be  estab- 
lished by  the  proponent,  even  if  it  is  not  denied.  It  would  be  quite 
extraordinary  if  a  denial  of  it  should  have  the  effect  to  relieve  him 
from  that  obligation,  and  impose  upon  the  party  making  the  denial 
the  burden  of  disproving  it. 

On  the  trial  in  this  case,  upon  the  issue  formed,  the  proponent 
must  first  proceed  with  proof  of  the  due  execution  of  the  will.  If 
he  fails  in  this,  he  fails  in  the  proceeding.  If  he  succeeds  in  proving 
due  execution,  it  is  claimed  that  a  presumption  arises  therefrom  of 
the  capacity  of  the  testator.  Suppose  that  to  be  true,  does  it  change 
the  burden  of  proof,  in  the  sense  in  which  that  expression  is  ordi- 
narily used  in  reference  to  legal  proceedings,  so  as  to  impose  upon 
the  contestant  the  necessity  of  proving  affirmatively  that  the  deceased, 
at  the  time  of  executing  the  will,  was  actually  insane,  or  had  not 
sufficient  capacity  to  make  a  will  ?  Is  it  not  sufficient  to  rebut  the 
presumption  ?  Clearly  it  is.  The  presumption  is  no  stronger  than 
positive  proof  would  be,  if  there  was  no  presumption ;  and  if,  in 
such  a  case,  the  proof  is  met  by  the  contestant  with  testimony  that 
makes  the  question  so  doubtful  that  the  triers  are  unable  to  find  the 
fact  of  capacity,  the  instrument  cannot  be  established,  even  though 
they  might  have  the  same.difficulty  in  finding  the  fact  of  incapacity. 
The  burden  still  rests  on  the  proponent ;  and  it  is  the  same  in  respect 
to  the  presumption.  It  only  stands  in  the  place  of  proof,  and  aids 
to  make  out  a  prima  facie  case. 

in  the  course  of  the  trial,  the  balance  of  testimony  may  fluctuate 
from  one  side  to  the  other,  but  the  burden  of  proof  remains  where 
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it  was  at  the  ontset ;  and  nnless,  at  the  close  of  the  trial,  the  balance 
is  with  the  proponent,  he  must  fail.  It  is  not  sufficient  that  the 
scales  stand  even ;  there  mast  be  a  preponderance  in  his  &vor. 

I  have  thns  fiEtr  been  considering  the  case  upon  the  snppositioD 
that  there  is  a  legal  implication  that,  when  a  will  is  executed  in  da« 
form,  the  person  executing  it  had  the  requisite  capacity.  If  there 
is  such  a  presumption,  fix)m  what  does  it  arise  ?  Oertainly  it  can- 
not arise  from  the  &ct  that  the  great  majority  of  mankind  hare 
sufficient  capacity.  The  law  will  no  more  imply  capacity  from  such 
a  cause,  than  it  will  imply  that  all  men  are  white  because  a  majority 
are,  or  that  all  men  are  dishonest  because  so  many  are. 

But  it  may  be  said  that  it  is  the  duty  of  the  persons  called  upon 
to  act  as  witnesses  to  refase  to  act  and  participate  in  the  execution 
of  a  will,  if  they  discoyer  evidence  of  want  of  capacity,  and  that 
it  is  to  be  presumed  they  discharge  their  duty  in  this  respect;  and, 
having  acted  as  witnesses,  the  law  will  therefore  presume  the  capa- 
city of  the  testator.  Does  the  law  ever  presume  that  the  witnesses 
to  a  will  have  discharged  their  duty  in  respect  to  its  execution,  when 
proof  can  be  obtained  ?  It  is  made  the  duty  of  the  witnesses  to  a 
will,  by  statute,  to  see  the  testator  sign  the  will,  and  to  sign  it  them- 
selves as  witnesses  in  his  presence,  and  in  the  presence  of  each  other; 
and,  ordinarily,  there  is  attached  to  their  attestation  a  ceitificatei 
over  their  signatures,. that  these  statute  requirements  have  been  com- 
plied with.  Yet  the  law  makes  no  presumption  in  favor  of  the  due 
execution  of  the  instrument,  but  requires  strict  proof  thereo£  The 
object  of  this  is  to  guard  the  testator  against  any  fraud  or  imposi- 
tion that  may  be  practiced  upon  him  in  respect  to  his  will.  Why^ 
then,  should  the  law  presume  capacity,  which  is  certainly  the  most 
important  element  in  making  a  valid  will,  and  the  one  best  cal- 
culated to  protect  the  testator  against  fraud  and  imposition  ?  As 
we  all  know,  it  is  much  easier  to  impose  upon  one  whose  intellect  is 
naturally  defective,  or  has  been  impaired  by  age  or  disease,  than  on 
one  whose  mind  is  sound  and  vigorous. 

The  considerations  above  referred  to  will  naturally  have  more  or 
less  effect  upon  the  mind  of  the  triers,  as  bearing  upon  the  proba- 
bility of  the  testator's  having  the  requisite  capacity.  Beyond  thisj 
there  seems  to  be  no  sound  reason  for  giving  it  effect 

If,  then,  we  are  to  hold  that  there  is  this  legal  presumption  in 
favor  of  the  capacity  of  the  testator,  it  must  be  strictly  upon  the 
force  of  authority.  And,  although  there  are  some  respectable  authori 
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ties  that  favor  it,  we  think  the  weight  of  authority,  especially  in  the 
more  recent  cases,  is  against  it  Any  attempt  to  reconcile  the  authori- 
ties would  be  useless  labor.  Judge  Redfield,  in  his  valuable  work 
upon  the  law  of  wills,  seeks  to  find  some  common  ground  that  shal* 
be  consistent  with  all  the  cases,  but  without  success.  He  concedes 
that  the  more  consistent  rule  is  the  one  that  casts  the  burden  of 
proof  upon  the  proponent,  both  as  to  the  execution  and  capacity; 
and,  it  seems  to  me,  he  might  have  added,  the  more  sensible  rule. 
I  can  see  no  good  resulting  from  the  presumption,  but  room  for 
much  eviL  There  is  certainly  no  necessity  for  it,  as  proof  on  the 
subject  is  always  accessible,  and  is  presumed  to  be  within  the  knowl- 
edge of  the  proponent's  witnesses;  then  why  not  require  him  to 
prove  it?  It  cannot  have  its  origin  in  convenience,  as  in  the  case 
of  other  written  instruments  that  are  executed  in  the  course  of  the 
ordinary  daily  business  transactions  between  man  and  man,  that  are 
open,  and  in  which  all  parties  participate,  and  which  take  oft(Mst 
upon  their  execution.  But  wills  take  effect  only  at  the  death  of  the 
testator.  They  are  ordinarily  executed  in  private,  without  the  pres- 
ence or  knowledge  of  those  who  are  to  be  affected  by  them,  unless 
it  be  some  one  who  is  to  be  affected  favorably;  and,  in  such  oase^ 
there  is  an  additional  reason  for  caution  and  requiring  proo£ 

The  reason  of  the  rule  requiring  proof  is  so  strong,  that,  although 
Wd  have  no  decision  in  this  state  upon  the  subject,  the  practice^  I 
apprehend,  is  universal  in  our  probate  courts,  to  require  of  the  pro- 
ponent proof  of  the  capacity  of  the  deceased. 

The  rule  requiring  proof  has  been  fully  recognized  and  established 
in  Maine.  In  Oerriah  v.  Nason,  Whitican,  0.  J.,  says :  ^'  The  pre- 
sumption that  the  person  making  a  will  was,  at  the  time,  sane, 
is  not  the  same  as  in  the  case  of  the  making  of  other  instruments, 
but  the  sanity  must  be  proved."  22  Maine,  438.  The  same  rule  has 
been  established  in  Connecticut.  In  Comstock  v.  Hadlymey  8  Conn. 
254,  Williams,  J.,  says :  ^'  Those  who  claim  under  the  will  must 
not  only  prove  that  the  will  was  formally  executed,  but  that  the 
testator  was  of  sound  and  disposing  mind."  We  think  the  same 
rule  substantially  exists  in  Massachusetts.    2  Gray,  524;  7  id.  71. 

This  subject  was  very  fully  considered  in  TJie  Parish  WiU  Case^ 
26  N.  Y.  9,  in  which  the  court  held,  "  that,  in  all  cases,  the  party 
propounding  the  will  is  bound  to  prove,  to  the  satisfaction  of  ch6 
court,  that  the  paper  in  question  does  declare  the  will  of  che  deceased, 
and  that  the  supposed  testator  was,  at  the  time  of  making  and  pub- 
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ling  the  docnment  proponnded  as  his  will,  of  soand  and  disposing 
mind  and  memory ;"  and,  also,  that  this  burden  is  not  shifted  daring 
tbo  progress  of  the  trial,  and  is  not  removed  by  proof  of  the  factum 
of  the  willy  and  the  testamentary  competency  by  the  attesting  wit* 
nesses,  but  remains  with  the  party  setting  up  the  will. 

But  it  is  claimed  that  a  different  rule  has  been  recognized  in  this, 
state.  In  Robinsony  executor,  v.  Hutchinson,  the  only  question 
involved  was  as  to  the  admission  of  the  declarations  of  the  testatrix^ 
tending  to  show  that  she  had  been  imposed  upon  in  respect  to  the 
terms  of  the  wilL  26  Vt  38.  In  Dean  v.  Dean,  27  Vi  746,  the 
question  arose  as  to  the  due  execution  of  the  will,  and  not  as  to  the 
capacity  of  the  testator.  In  neither  of  these  cases  was  the  capacity 
of  the  testator  in  question,  and  what  is  said  by  the  learned  judge^ 
who  delivered  the  opinion,  does  not  have  the  force  of  a  binding 
authority  upon  this  question. 

Upon  the  whole,  we  think  the  better  rule  is,  that  which  throws 
the  burden  on  the  proponent  to  prove  the  due  execution  of  the  will, 
and  the  capacity  of  the  person  executing  it.  Such  rule  is  based 
upon  sound  reason,  and  tends  to  protect  the  rights  of  the  testator 
and  all  persons  that  are  to  be  affected  by  the  provisions  of  the 
instrument;  imposes  no  unnecessary  hardship,  and,  ordinarily 
scarcely  an  inconvenience  upon  the  proponent,  and  is  well  supported 
by  authority. 

The  judgmmit  of  the  county  court  is  reversed  and  the  case  %$ 
remanded. 


WnreLOW  et  dL  T.  Thb  YBsiroirr  ajsd  Massaohusbiib  Bail- 

BOAB  OouPAKT,  appellants. 

(«iytioo.) 

Cbmmem  earrien — JiaJbMyfoT  terong  dtUeerff, 

The  respoDflibility  of  common  carricre,  as  such,  oontinnes  after  the  goods  havt 
reached  their  destinatioii,  until  the  consignee  has  had  a  reasonable  time  to 
call  for,  examine  and  take  them. 

The  plaintlfb  were  induced,  by  representations  of  one  Gollins,  to  send  goodf 
addressed  to  "  J.  F.  Roberts,  Boxbary,  Mass."  The  goods  were  sent  over  the 
defendants'  lin&  Gollins  then  went  to  Boston,  and  claimed  and  received  the 
goods  of  defendant,  under  the  name  of  ^  J.  F.  Boberta,"  which  name  he  \ad 
assmned  for  the  purpose  of  getting  the  goods.  There  was  no  such  person  as 
"  J.  F.  Roberts,*'  and  no  person  who  was  known  or  passed  by  that  name.  HM^ 
that  the  defendants  were  liable  to  the  plaintiff  for  the  value  of  the  goods. 
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The  action  waa  assumpsit  to  leooyer  the  yalne  of  certain  goods. 
The  following  was  the  agreed  statement  of  fiacts : 

**  On  the  23d  day  of  Febraary,  1867,  the  plaintiffs  were  engaged 
in  the  rag  and  paper  stock  business  at  Brattleboro,  Yermonty  and 
one  John  Collins  then  was,  aaid  for  some  time  preyious  thereto  had 
been,  in  their  employment  in  that  business.  On  that  day  the  plaint- 
iff had  on  hand  and  for  sale  the  twenty-one  sacks  of  rags  men- 
tioned in  their  declaration,  and  of  the  value  of  $471.10.  This  fact 
was  known  to  said  OoUins,  who  suggested  to  the  plaintifS)  that  he 
was  acquainted  with  a  man  in  Roxbury,  Massachusetts,  by  the 
name  of  J.  F.  Boberts,  who  was  engaged  in  that  business,  and 
would  be  likely  to  purchase  said  rags,  and  advised  the  plaintifb 
to  write  him  upon  the  subject  On  the  said  23d  day  of  February 
the  plaintiffs,  acting  on  said  Collins'  suggestions,  wrote  a  letter  to 
said  Roberts,  offering  said  rags  for  sale  and  describing  them,  which 
letter  they  mailed  on  that  day  at  the  Brattleboro  post-office,  directed 
to  J.  F.  Roberts,  Roxbury,  Massachusetts. 

'^  On  the  same  day,  or  the  day  following,  said  Collins  made  an 
excuse  to  the  plaintiffs  for  being  absent  from  their  employment  and 
fix)m  town  for  a  few  days,  and  went  away  and  never  returned.  On 
the  26th  day  of  February,  the  plaintiffs  received  a  letter  through 
the  Brattleboro  post-office,  purporting  to  have  been  written  by  J.  F. 
Roberts,  and  which  they  in  good  faith  supposed  was  an  answer  to 
their  letter  to  him,  but  which  was  in  fact  written  by  said  Collins  in 
a  disguised  handwriting.    The  following  is  a  copy  of  said  letter : 

**  *  BoxBUBT,  Ma8&,  Febnuuy  26, 1887. 
^•W.W.WabdACo.: 

*'*GKRTB:^Toanof  the28diBat  hand,  and  would  say,  for  blue  eloddngii^ 
8  cents  per  lb.,  for  Tr.  dippingB,  11  centB  per  lb. 

Tours  truly,  J.  F.  Bobbbts.' 

^Acting  upon  this  letter,  the  plaintiffs,  on  the  28th  day  of  said 
February,  delivered  said  rags  to  the  defendants,  who  were  common 
carriers  of  goods  and  merchandise  between  Brattleboro  and  Boston, 
Massachusetts,  at  their  depot  in  Brattleboro.  The  defendants 
received  said  goods,  and  then  and  there  undertook  and  promised  the 
plaintiffs  to  transport  the  same  to  Boston,  and  there  deliver  them 
to  said  Roberts,  the  consignee.  On  the  same  day,  the  plaintifb  sent 
a  lettei  to  said  Roberts,  informing  him  that  they  had  shipped  the 
goods  to  him  pursuant  to  his  offer,  but,  hearing  nothing  ttom  their 
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goods  for  some  three  or  fonr  weeks  after  their  shipment,  went  to 
Boston  to  look  them  np,  when  they  ascertained  what  is  hereby  con- 
ceded to  be  true,  that  said  goods  safely  and  in  dne  time  arrived  at 
defendants^  freight  depot  in  Boston ;  that  said  Collins  had  been  in 
Boston  awaiting  their  arrival;  that  when  they  arrived  there  he 
applied  to  one  William  Olough,  who  was  the  employee  of  a  track- 
man and  accustomed  to  take  freight  from  said  depot,  whom  he 
informed  that  his  name  was  J.  F.  Roberts;  that  he  had  a  quantity 
of  rags  at  said  depot  directed  to  him,  and  requested  him  to  go  there 
and  get  them  and  carry  them  to  a  firm  in  Boston ;  that  Clough 
went  to  said  depot  and  applied  to  the  defendants'  freight  agents  for 
said  goods,  saying  that  Roberts  had  directed  him  to  get  them ;  that 
said  freight  agents  delivered  the  goods  to  Clough  upon  his  represent- 
ation that  Roberts  directed  him  to  get  them,  and  Clough  receipted 
for  them  in  his  own  name  upon  the  books  of  the  defendants,  and 
took  them  away,  and  delivered  them  where  Collins  had  directed 
him,  to  a  firm  in  Boston,  to  whom  Collins  had  sold  them,  repre- 
senting himself  to  be  J.  F.  Roberts,  of  Brattleboro,  Vermont.  It 
is  further  conceded  that  there  was  in  fact  no  such  person  as  J.  F« 
Roberts,  but  that  this  name  was  assumed  by  said  Collins,  for  the 
purpose  of  defrauding  the  plaintiff  of  said  goods ;  that  after  he  sold 
them  and  collected  the  money  for  them,  he  left  this  section  of  the 
country,  and  the  plaintiffs  were  unable  to  recover  said  money  from 
him,  or  even  to  learn  where  he  wto ;  that  after  learning  that  it  was 
Collins  who  had  got  their  goods,  they  informed  the  defendants  of 
it  and  demanded  of  them  pay  for  the  same,  on  the  ground  that  they 
had  wrongfully  delivered  them.  Upon  the  defendants  refusing  to 
pay  for  them,  this  suit  was  brought.  Said  Clough  paid  the  freight 
on  the  goods  when  he  took  them  from  the  depot,  and  the  defend- 
ants had  no  knowledge  that  any  fraud  was  being  perpetrated.  The 
value  of  the  goods  at  the  time  of  their  shipment  was  1471.10. 
The  defendants'  railroad  runs  from  Brattleboro  to  Fitchburg,  Mas- 
sachusetts, and  the  Fitchburg  railroad  runs  from  Fitchburg  to  Bos- 
ton, which  two  roads  it  is  hereby  conceded,  as  to  the  plaintiffs, 
and  in  fact,  constitute  one  line  of  road,  but  the  delivery  of  said 
goods  to  Collins  in  the  manner  stated  was  by  the  agents  and  ser- 
vants of  the  Fitchburg  railroad  company,  and  the  above  conces- 
sions and  statement  of  facts  are  not  to  effect  any  legal  claims  oi 
rights  that  may  hereafter  come  in  controversy  between  the  two  rail* 
roads  in  regard  to  the  delivery  of  said  goods." 
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Judgment  pro  forma  for  the  plaintifb,  from  which  the  defond 
Ants  appealed. 

Clarh  it  Haskins,  for  defendants : 

The  defendants,  if  liable  at  all,  are  only  liable  as  warehousemen, 
and  not  as  common  carriers.  Carriers  by  rail,  except  in  special 
cases,  are  under  no  obligation  to  deliver  to  the  consignee  personally, 
or  eyen  to  give  notice  of  the  arrival  of  goods.  Bedfield  on  Carriers, 
§§  104, 105, 106 ;  1  Par.  on  Contracts  (2d  ed.),  663 ;  Thomas  v.  Bos- 
ton and  Providence  R.  R.  Co^  10  Met  472 ;  Norway  Plains  Co.  v. 
Boston  and  Maine  R.  R.  Co.,  1  Gray,  263 ;  Sawyer  v.  Joslin^  20  Vt 
172 ;  Farmers  and  Mechanics^  Bank  x.Ohamp.  Trans.Co.,  23  id.  186; 
S  C,  18  id.  131,  16  id.  52 ;  Blumenthal  v.  Brainard,  38  id.  402. 
The  goods  were  delivered  according  to  a  well-known  and  established 
custom  of  railroad  companies,  and  the  plaintifiBs  were  bound  to  take 
notice  of  such  custom.  Farmers  and  Mechanic^  Bank  v.  Champ. 
Trans.  Co.,  supra  ;  Van  Santvoord  v.  St.  John,  6  Hill,  167 ;  Bed- 
field  on  Carriers,  gg  220,  221.  The  goods  were  delivered  to  the  very 
party  to  whom  they  were  sent,  the  only  J.  F.  Roberts  there  was,  and 
defendants  falfilled  their  contract  The  plaintiffs  having  put  it  in 
the  power  of  Collins  to  deceive,  the  defendants  must  abide  the  con- 
sequences of  the  fraud.  Story  on  Agency,  §  127;  Goodman  v. 
Eastmany  4  TS.  H.  455 ;  Putnam  v.  Sullivan,  4  Mass.  45 ;  Thurs- 
ton V.  McKown,  6  id.  428;  Storer  v.  Logan^  9  id.  55;  Liekbar- 
row  V.  Mason,  2  T.  R.  70. 

FiOd  Jk  Tyler,  for  plaintifb. 

Steblb,  J.  I.  The  defendants  claim  that  this  action  should  have 
been  brought  against  them  as  warehousemen,  and  not  as  carriers. 
This  objection  need  not  be  considered,  unless  from  the  &cts  it 
appears  that  the  responsibility  of  the  defendants  as  carriers  had  ceased 
and  the  new  relation  of  warehousemen  had  been  assumed  before  the 
time  of  the  loss  of  the  goods  by  alleged  misdelivery.  If  the  loss 
of  the  goods  occurred  while  the  defendants  stood  in  respect  to  them 
under  the  responsibility  of  carriers,  the  action  can  clearly  be  sus- 
tained against  them  as  carriers  if  it  can  be  sustained  at  alL  It  is 
true,  the  transit  of  the  goods  had  ended  before  the  alleged  mis- 
delivery, but  the  defendants'  relation  as  carriers  did  not  end  at  the 
same  time.    The  responsibility  of  the  carrier,  as  such,  continues 
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after  the  goods  have  reached  their  destination,  until  the  party  enti- 
tled to  them  has  had  a  reasonable  time  to  call  for,  examine,  and  take 
ihem.  BlumenthdU  v.  Brainardy  38  Vt.  402.  It  appears  that  the 
misdeliyery  and  loss  here  complained  of  occurred  before  the  expi- 
ration of  such  reasonable  time.  Collins  was  in  Boston  awaiting  the 
arrival  of  the  goods,  and  when  they  arrived  sent  for  and  took  them. 
If,  therefore,  the  defendants  are  liable  in  any  action  by  the  reason 
of  the  delivery  of  the  goods  to  Collins,  they  are  liable  in  this 
action,  which  proceeds  against  them  as  carriers. 

IL  It  is  urged  that  the  defendants  cannot,  even  as  carriers,  be  held 
liable  for  delivering  the  goods  to  the  wrong  party,  if  they  deliver 
them  in  the  customary  manner  and  in  the  usual  course  of  business. 
We  think  no  such  exception  to  the  common-law  rule  can  be  made 
The  carrier  is  under  the  same  contract,  obligation  or  duty  to 
deliver  the  goods  safely  that  he  is  to  carry  them  safely.  The  law 
fixes  these  duties  upon  the  carrier,  and  he  cannot  relieve  himself  firom 
them  by  proving  his  usage.  It  is  true,  as  urged,  that  it  is  not  as 
customary  for  other  earners  as  it  is  for  express  carriers  to  obligate 
themselves  to  look  up  the  owner  and  consign  and  deliver  'Ihe  goods 
to  him  at  his  residence  or  place  of  business.  But  all  .iasses  of 
common  carriers  are  responsible,  and  equally  responsible,  for  a  leaf 
o'  the  goods  by  a  delivery  of  them  to  the  wrong  person.  Stephenson 
r.  Hart  et  at,  4  Bing.  476  (13  E.  C.  L.  596) ;  Duff  v.  Buddy  3  Brod. 
&  Bing.  177  ( 7  E.  C.  L.  671 ) ;  Fletcher  v.  Am.  Ex.  Co.,  Am.  Law 
Reg.  November,  1866. 

III.  In  this  case  there  was  an  error  on  the  part  of  the  plaintifb 
in  the  direction  of  the  goods.  They  were  directed  to  J.  F.  Roberts, 
Roxbury,  Mass.  There  was  no  such  person  as  J.  F.  Roberts,  and  no 
person  who  was  known  or  passed  by  that  name.  Collins,  whom  the 
plaintiffs  well  knew  as  Collins,  had  represented  that  there  was  such 
a  person  as  J.  F.  Roberts,  in  Roxbury,  and  had  induced  the  plaint- 
iffs to  consign  the  goods  to  that  address.  Collins  then  went  to 
Boston,  and  awaited  the  arrival  of  the  goods,  and  claimed  them 
under  the  name  of  J.  F.  Roberts,  which  name  he  assumed  for  the 
purpose  of  getting  the  goods.  The  swindle  was  successful.  What 
should  be  the  effect,  upon  the  measure  of  the  defendants'  responsi* 
bility,  of  the  plaintiffs'  error  in  directing  the  goods  to  a  fictitious 
address  ?  This  might  be  an  important  question  if  the  error  had 
misled  the  defendants,  and  occasioned  them  to  deliver  the  goods  to 
the  wrong  party  after  they  had  used  that  care  and  precaution  which 
Vol.  L— 47 


870  VERMONT, 


WlDbluw  V.  The  Vermont  and  MassachuBettB  Railroad  ComiMny. 

would  be  reasonable  in  snch  matters.  But  this  error  in  the  direc- 
tion could  not  excuse  the  defendants  from  the  duty  of  exercising  at 
least  ordinary  care  in  the  delivery  of  the  property.  They  did  exer- 
cise no  such  care.  They  were  guilty  of  actual  negligence.  They 
delivered  the  goods  to  an  employee  of  a  truckman^  upon  his  mere 
sfiilement  that  Boberts  sent  for  them.  Any  other  man  in  Boston 
could  have  obtained  them  just  as  easily.  The  swindler  OoUins  was 
not  known  as  Boberts,  and  if  he  had  been  required  to  identify  him- 
self as  Boberts,  might  never  have  attempted  it,  and  if  he  had,  it 
would  have  been  likely  to  lead  to  the  detection  of  the  firaud.  If, 
therefore,  the  delivery  of  the  goods  to  Collins  through  his  agent  was 
a  misdelivery,  it  was  done  under  under  snch  circumstances  of  negli- 
gence as  to  make  the  defendants  responsible,  under  the  most  fiEtvor- 
able  rule  as  to  care  which  they  could  ask. 

lY.  But  it  is  claimed  that  there  was  no  misdelivery;  that  the 
goods  were  delivered  to  the  very  party  to  whom  they  were  sent,  the 
only  J.  F.  Boberts  there  was,  and  that  the  defendants  have  therefore 
fulfilled  their  contract  To  say  that  Oollins  was  the  only  J.  F. 
Boberts  is  to  assume  that  he  was  J.  F.  Boberts,  when  in  fact  there 
was  no  such  man,  and  Collins  was  not  known  by  that  name.  It  is 
not  true  that  the  goods  were  consigned  to  Collins.  They  were  not 
80  marked.  They  were  not  so  intended.  They  were  for  J.  F.  Bob- 
erts. It  does  not  follow,  because  there  was  no  such  man  as  Boberts, 
that  they  were  for  Collins.  If  there  was  no  such  man,  then  the 
goods  were  for  the  consignors.  It  is  true,  the  swindler  misled  the 
plaintifib  into  consigning  the  goods  as  they  did,  but  the  swindle  did 
not  convert  Collins  into  Boberts,  and  the  plaintifib  did  not  consign 
the  goods  to  the  swindler  at  all. 

In  the  case  of  Stephenson  v.  Hart,  cited  above,  the  plaintiff,  hav- 
ing been  imposed  upon  by  a  swindler,  consigned  a  box  to  J.  West, 
27  Oreat  Winchester  street,  London.  No  such  person  resided  there. 
The  defendants,  on  learning  that  tacty  held  the  box  until  they 
received  a  letter  from  the  swindler  or  his  confederate,  signed  ^^  J. 
West,''  asking  that  the  box  should  be  sent  to  him  at  the  ^'  F^ea 
Hen,''  a  public  house  at  Si  Albans.  The  carriers  sent  the  box  as 
requested,  and  were  held  liable  to  the  plaintiff  for  its  value.  In 
Duff  V.  Budd,  uhi  supra,  the  plaintiff,  on  an  order  from  a  stranger, 
consigned  goods  to  "James  Parker,  High  street,  Oxford."  There 
was  no  such  man.  But  there  was  a  W.  Parker,  of  High  street 
The  defendants,  who  were  common  carriers,  offered  the  goods  to  W 
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Parker.  W.  Parker  said  he  expected  no  parcel  A  person  to  whom 
the  defendants  had  before  delivered  goods  nnder  the  name  of  Parker 
called  and  claimed  the  parcel  It  was  delivered  to  him,  and  thus 
lost  to  the  plainti£El  The  value  of  the  parcel  was  £8d,  and  the 
defendants  had  given  notice  that  they  would  be  responsible  for  no 
more  than  £5  yalne,  unless  the  value  was  marked  on  the  package^ 
which  was  not  done  in  this  case.  The  jury  having  given  the 
plaintiffs  a  verdict  against  the  carriers  for  the  full  value^  it  was  held 
there  was  no  error,  Bubbouohs,  J.,  remarking :  *^  Garners  are  con* 
stantly  endeavoring  to  narrow  their  responsibility  and  creep  out  of 
their  duties,  and  I  am  not  singular  in  thinking  that  their  endeavors 
ought  not  to  be  &vored.  The  question  here  is,  whether  there  waf 
gross  negligence.  I  think  there  was,  and  I  am  of  opinion  that  the 
case  was  properly  left  to  the  jury,  and  that  they  have  given  a  proper 
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The  question  of  flztnre  does  not  depend  upon  whether  or  not  the  f  oondatiaB 
fa  let  faito  the  toil,  bat  hi  the  nature  and  character  of  the  act  by  which  the 
•troctore  fa  pat  hi  phM»,  the  policy  of  the  law  connected  wiUi  ita  porpoee, 
and  the  intentionB  of  those  concerned  in  the  act 

The  United  States  erected  in  the  borough  of  York,  upon  ground  dedicated  as  a 
public  common,  buildings  for  use  during  the  war.  EM^  that  the  dieumstancei 
showed  that  these  buildings  were  intended  for  temporary  use  and  not  as  per- 
manent structures,  and  that  the  borough,  by  lying  by  and  suffering  them  to  be 
erected  upon  a  public  common  where,  as  permanent  structures,  they  would  be 
nuisances,  fa  estopped  from  declaring  that  the  United  States  Intended  to  annex 
their  chattefa  to  the  freehold. 

Appeal  from  the  court  of  oommon  pleas  of  York  oonnl^.  In 
eqnil^. 

This  proceeding  was  brought  in  1866,  by  the  borough  of  York,  to 
restrain  Montgomery  0.  Meigs,  quartermaster-general  of  the  United 
States,  and  others,  from  selling  and  removing  certain  buildings 
erected  by  the  government,  and  used  for  barracks  and  hospJals 
during  the  war  of  the  rebellion. 

A  portion  of  the  buildings  were  erected  in  1862,  and  from  time 
to  time  additional  buildings  were  put  up,  the  whole  being  used 
during  the  continuance  of  the  war  and  until  August,  1865,  when 
they  wt^re  closed.    They  were  not  placed  upon  permanent  (6unda> 
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tionSy  but  merely  on  posts,  and  built  in  the  simplest  and  oheapesfe 
way,  without  cellars  or  chimneys,  and  without  plastering. 

The  court  below  decided  as  follows: 

''  This  case  having  been  previously  argued  by  counsel,  the  court 
'iB  pressed  for  a  decision  to  enable  the  parties  to  take  the  same  to  the 
supreme  court,  to  be  heard  on  the  3d  day  of  May,  at  the  time  fixed 
for  hearing  the  cases  from  the  nineteenth  judicial  district.  Without, 
therefore,  examining  the  case,  or  preparing  an  opinion,  but  for  the 
purpose  of  enabling  the  supreme  court  to  decide  it  without  any 
further  delay,  the  court  make  this  pro  forma  decree. 

''And  now,  to  wit,  April  28,  1868,  the  court  do  adjudge  and 
decree,  that  the  said  defendants  have  no  right  in  law  or  equity  to 
remove  and  carry  away  the  buildings  and  materials  in  the  said  bill 
mentioned  and  described.  And  it  is  further  decreed,  that  the  said 
defendants,  their  servants,  agents  and  alienees,  be  strictly  enjoined 
to  desist  and  abstain  from  such  removal  of  said  buildings,  or  the 
materials  of  which  they  are  composed,  and  from  intermeddling  or 
interfering  in  any  wise  or  in  any  manner  with  the  use  and  enjoyment 
thereof  by  the  said  plaintiff" 

Meigs  appealed  to  the  supreme  court,  and  assigned  the  decree  for 
error. 


T.  K  Oochran,  for  appellanb 

J.  S.  Blaehf  M.  8.  JEichelberg&r,  and  J.  L.  Mayer,  for  appellees: 
The  question  of  fixture  depends  upon  whether  it  is  let  into  the  soiL 
This  is  the  case  of  a  trespasser  erecting  permanent  buildings  on 
another's  land :  he  cannot  remove  them.  The  government  could 
not  take  the  land  without  compensation ;  besides,  the  right  of  emi- 
nent domain  belongs  to  the  state  exclusively.  That  it  was  desirable, 
proper  and  convenient  that  the  United  States  should  have  barracks 
and  hospitals  in  time  of  war  may  be  conceded;  but  it  was  not  more 
necessary  than  that  they  should  have  clothes,  guns,  provisions,  tents, 
munitions,  etc.  The  rule,  that  private  property  cannot  be  taken 
without  compensation,  is  the  supreme  necessity,  and  the  ''life  of  a 
nation ''  which  habitually  violates  it  is  not  worth  saving.  The  tak- 
ing or  destruction  of  private  property  can  be  excused  only  when  it 
18  absolutely  and  manifestly  necessary  to  meet  some  immediate  dan- 
ger, which  can  be  averted  in  no  other  way,  or  to  deprive  the  enemy 
of  sonic  (Uvflct  advantage,  which  he  would  be  sure  to  obtain.    Mitchell 
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T.  Harmonyy  13  How.  116.  Estoppel  exists  only  where  the  act  it 
done  under  a  color  or  belief  of  right.  The  complaint  is  not  of  what 
is  past,  but  as  to  the  fatnre;  the  claim  is,  that  an  act  should  not  be 
repeated  in  time  of  peace  which  even  in  war  was  without  justifica- 
tion. The  president  or  commander-in-chief  could  not  confer 
authority  on  subordinates  not  warranted  by  law.  lAttte  v.  Barfeme^ 
t  Cranch,  179. 

Agitew,  J.  The  plaintiffs'  bill  evidently  proceeded  on  the  ground 
of  title.  Its  purpose  was  to  restrain  the  agents  of  the  United  States 
from  removing  the  buildings  erected  on  the  public  common  of  York 
for  military  barracks  and  hospitals.  These  structures  being  put  up 
by  the  United  States,  for  military  purposes,  and  built  of  their  own 
materials,  the  title  to  the  materials  must  have  been  lost  to  the  Uni- 
ted States,  and  vested  in  the  plaintiffs,  before  an  injunction  would  be 
issued  to  restrain  their  removal.  Hence  the  plaintiffs  assume,  that, 
by  the  act  of  the  United  States,  the  buildings  were  annexed  to  the 
freehold ;  and  thus  the  title  to  the  materials  passed  out  of  them,  and 
vested  in  the  borough  of  York,  as  trustees  of  the  title  to  the  com- 
mon. The  buildings  were  chiefly  set  upon  posts  let  into  the  ground , 
and,  therefore,  the  argument  of  the  plaintiffs  maintains  that  the 
question  of  fixture  or  not  a  fixture  depends,  not  on  the  character  of 
the  foundation,  but  always  on  the  question  whether  it  is  let  into  the 
soil.  This  is  the  old  notion  of  a  physical  attachment,  which  has 
long  since  been  exploded  in  this  state.  On  the  contrary,  the  ques- 
tion of  fixture  or  not  depends  on  the  nature  and  character  of  the 
act  by  which  the  structure  is  put  in  place,  the  policy  of  the  law 
connected  with  its  purpose,  and  the  intentions  of  those  concerned 
in  the  act.  This  subject  has  been  so  fully  discussed  in  the  recent 
case  of  HiU  v.  Sewald,  3  P.  F.  Smith,  271,  it  is  unnecessary  to  repeat 
what  is  there  said. 

The  true  question  then  is,  where  these  structures  of  the  govern- 
ment incorporated  into  the  reality  ?  We  think  they  were  not,  and 
this  is  manifested  by  the  entire  character  of  the  transaction,  and 
the  attending  circumstances.  And,  in  the  first  place,  it  was  not  the 
intention  of  either  party  that  they  should  be  annexed  to  the  ftee* 
hold.  Evidently  the  authorities  of  the  borough  of  York  cannot  be 
presumed  to  have  so  intended.  The  grant  from  the  proprietors  of 
Springettsbury  Manor  to  the  burgesses  and  inhabitants  of  York 
of  twenty  acres  of  land  was,  "to  be  kept  as  an  open  common  for- 
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ever  for  the  nse  of  said  borough,  and  to  and  for  no  other  use,  intent 
or  purpose  whatsoeyer."  The  borough  authorities  had  no  power  to 
assent  to  such  erections,  as  permanent  fixtures,  and  it  was  therefore 
clearly  their  duty  to  prevent  their  erection,  if  intended  as  such. 
Haying  made  no  objection  and  taken  no  steps  to  prevent  it,  they 
are  entitled  to  the  more  favorable  construction  of  their  acts,  that 
they  knew  and  believed  they  were  only  temporary  structures,  for  a 
casual  purpose. 

As  to  the  United  States,  the  emergency  and  all  the  acts  and  meas- 
ures of  the  government  show  that  these  were  not  permanent  build- 
ings to  be  occupied  at  all  times,  but  were  mere  temporary  structures 
to  be  used  during  the  continuance  of  the  war,  or  so  long  only  as 
the  necessities  of  the  government  made  this  location  convenient  for 
military  purposes.  It  is  very  evident  the  United  States  intended, 
no  anezation  to  the  freehold. 

The  nature  and  character  of  the  structures  are  also  to  be  consid- 
ered. They  were  not  improvements  made  for  objects  connected 
with  the  soil — neither  intended  to  give  value  to  it,  nor  to  receive 
value  from  it.  Their  purpose  was  npt  different  from  that  of  the' 
tents  spread  for  the  accommodation  of  the  army,  or  its  board  huts 
used  for  winter  quarters,  the  only  real  difference  being,  that  these 
structures  were  intended  for  greater  comfort,  and  a  longer  occu- 
pancy of  the  location. 

The  act  is  distinguishable  from  that  of  an  ordinary  trespasser* 
There  was  no  intent  to  improve  the  ground,  or  to  make  it  accessory 
to  some  business  or  employment  It  was  not  an  assertion  of  title  in 
the  soil,  or  of  an  intention  to  hold  an  adverse  possession.  Indeed, 
there  was  not  a  single  element  in  the  case  which  characterizes  the 
act  of  a  tort-feasor,  who  annexes  his  structure  to  the  freehold,  and  is 
therefore  presumed  to  intend  to  change  the  nature  of  his  chattel 
and  convert  it  into  realty,  and  thereby  to  make  a  gift  of  it  to  the 
owner  of  the  freehold.  Neither  the  borough  nor  the  United  States 
looked  upon  the  act  in  that  light  The  United  States  intended  no 
dedication  of  the  materials  to  the  borough,  and  the  borough 
expected  none. 

Herein  it  is,  that,  in  equity,  the  same  principles  apply  that  lie  at 
the  root  of  an  estoppel.  It  is  not  estoppel,  in  the  ordinary  sense, 
which  prevents  an  owner  from  claiming  his  own  property,  because 
lie  has  done  that  which  shuts  his  mouth  to  declaring  his  title. 
These  materials  never  were  the  property  of  the  borough,  and  there- 
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fore;  as  owners,  they  had  no  title  to  be  estopped  o£  Bat  the 
borongh,  by  lying  by  and  snflEering  the  United  Stetes  to  put  ap  the 
stmctores  without  objection,  on  a  public  common,  where,  as  jx^r* 
manent  buildings,  they  would  be  nuisances,  is  estopped  from 
declaring  that  the  United  States  intended  to  annex  their  chattels  to 
the  freehold;  from  asserting  that  they  were  mere  tort-feasors^  to  be 
tieated  as  presumptively  dedicating  their  property  to  the  pub- 
lia  This,  however,  is  the  pivot  on  which  the  right  to  an  injunction 
turns.  The  plaintifb  must  convince  us,  that,  in  law  and  equity,  the 
United  States  have  lost  their  title,  notwithstanding  neither  party 
intended  there  should  be  a  gift  of  the  chattels.  They  must  stand 
in  the  attitude  of  one  entitled  in  equity  to  appropriate  these  stmc- 
dures,  and  of  whom  it  must  be  said,  he  has  done  nothing  to  mislead 
or  to  encourage  a  belief  that  he  has  assented  to  the  act.  A  license 
to  use  the  land  of  another,  temporarily,  may  be  inferred  from  cir- 
cumstances. Thus,  a  neighbor  who  enters  to  pay  a  visit  cannot  be 
treated  as  a  trespasser.  So,  a  guest  who  enters  an  inn,  or  one  who 
moors  his  vessel  at  a  private  wharf,  to  do  business  with  the  owner. 
And  even  a  permanent  right  to  the  use  of  structures  built  on  the 
land  of  another,  with  his  assent,  may  be  acquired  by  the  expendi- 
ture of  money  and  labor.  Lefevre  v.  Lefevrey  4  S.  &  B.  241 ;  Serick 
V.  KerUy  14  id.  267.  And  it  is  said  in  Cook  v.  SUamSy  11  Mass. 
533:  ''Licenses  to  do  a  particular  act  do  not  in  any  degree 
trench  on  the  policy  of  the  law  which  requires  that  bargains  respect- 
ing the  title  or  interests  in  real  estate  shall  be  by  deed  or  in  writing. 
They  amount  to  nothing  more  than  an  excuse  for  the  act  which 
othenoiee  would  be  a  trespass/*  See,  also,  notes  to  Rerick  v.  Kem^ 
2  Am.  Lead.  Gases,  514  There  is  nothing  in  the  case  to  show 
express  license,  but  the  circumstances  bear  strongly  on  the  silence 
of  the  plaintiffs  when  they  should  have  spoken  out  The  United 
States  were  engaged  in  a  gigantic  war,  requiring  all  its  means  and 
the  encouragement  of  all  good  citizens  to  suppress  the  opposition  to 
their  welfare  and  authority.  Troops  were  constantly  required  to  be 
raised  and  disciplined.  York  was  within  the  theater  of  war,  and 
needed  protection,  the  enemy  coming  up  to  her  very  door.  Battles 
were  fought  near  by,  and  none  more  than  the  citizens  of  York 
needed  that  the  government  should  use  all  the  means  and  appli- 
ances of  war  to  preserve  their  lives  and  property.  Oan  it  be  toler- 
ated, that  now,  when  the  enemy  is  defeated  and  war  is  no  more, 
these  citizens  should   claim   the  very  property   the   government 
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had  used  aa  part  of  the  meaDS  necessary  to  their  protection  P  If 
equity  has  a  conscience,  it  must  revolt  at  this  retnm  for  the  ser- 
vices thus  rendered  by  the  common  government. 

This  is  an  application  to  a  court  of  equity,  to  use  the  arm  of  the 
law  to  restrain  an  unlawful  act,  on  the  ground  that  the  removal  of 
thc49e  buildings  is  an  irreparable  injury.  But  surely  this  is  not  such 
a  case.  There  is  not  any  evidence  that  the  United  States  have  dedi- 
cated this  property  to  the  citizens  of  York,  or  that  they  have  done 
any  act  which  can  justly  forfeit  their  title  to  the  property ;  and  it  is 
not  the  province  of  a  court  of  equity  to  enforce  penalties  and  forfeit- 
ures. It  is  not  necessary  to  invoke  the  power  of  eminent  domain  in 
this  case,  or  any  doctrines  of  necessity,  to  override  the  rights  of  prop- 
erty. Equity  wiU  not  interfere  in  such  a  case  independently  of  these 
considerations. 

The  pro  forma  decree  of  the  court  below  is  reversed,  and  the 
plaintiffs'  bill  is  dismissed  at  their  costs. 


MiBHLBBy  appellant,  v.  Thb  OoxMOinnBAiiiH. 

(CSFkSft.) 

Criminal  reeoffnkanM, 

Where  a  noognizance  ibr  the  appearance  of  a  principal  is  Johit,  and  not  several 
the  fidlore  of  the  principal  to  appear  is  a  breach  of  the  condition,  and  it  is  not 
necessary  to  call  npon  the  baU  to  produce  the  body  of  sach  prindpaL 

Where  the  recognizance  has  been  forfeited  by  a  breach  of  its  condition  the  fa^ 
feiture  is  not  rendered  invalid  by  a  sabseqaent  respite  of  the  recognizance. 

Where  the  condition  of  the  recognizance  is,  that  a  prisoner  shall  appear  and  not 
departthe  court  without  leave,  the  mere  appearance  of  the  prisoner,  and  then 
departure  without  leave,  does  not  release  the  surety.  It  is  at  all  times  in  the 
discretion  of  the  court,  at  any  stage  of  a  criminal  trial,  to  call  the  defendant 
and  fixrf  eit  his  recognizance. 

Ebbob  to  court  of  common  pleaa  of  Lancaster  county. 

This  is  an  action  upon  a  forfeited  recognizance.    The  facts  appear 
Boffiotently  in  the  opinion.    Verdict  and  judgment  below  were  in 
fiiTor  of  the  commonwealth. 
Vol.  I.  —  48 
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A.  H,  Hoody  J.  ffeister^  and  J.  B,  AmwakSy  for  plaintiff  in  error: 
The  record  should  show  all  the  facts,  to  authorize  the  entry  of  for- 
feiture. S/ioads  Y.  Commonwealthy  3  Harris,  272 ;  Bugler  v.  BuffiiSf- 
ton,  7  Wright,  278.  Bespiting  the  principal  was  a  discharge  of  tte 
bail.  Keefluiver  y.  CommonweaUhy  2  Penn.  244;  act  of  July  30, 
1842,  §  26 ;  Pamph.  L.  465 ;  Purd.  479,  pi.  16.  The  eyidenoe  offered 
did  not  contradict  the  record;  it  merely  was  what  might  have  gone 
on  the  record ;  ex  aquo  et  bonOy  it  was  a  good  defense,  and  ought  to 
have  been  received.  Shoemaker  v.  BaUardy  3  Harris,  94 ;  Hoffman 
V.  Costevy  2  Whart  468 ;  Hawk.  P.  0.,  book  2,  ch.  15,  §  84  If  there 
was  a  spark  of  eyidence  it  should  have  been  received.  Bank  of 
Pittsburg  v.  Whitelieady  10  Watts,  402.  The  verdict  was  final,  and 
could  not  be  altered.  Walters  v.  JunkinSy  16  S.  &  B.  414;  Retten^ 
baugh  v.  Ludwicky  7  Casey,  141. 

W.  A.  AtleSy  J.  LandiSy  and  J,  Portery  for  defendant  in  error. 

Shabswood,  J.  This  was  an  action  of  debt  upon  a  forfeited 
recognizance  in  the  quarter  sessions.  The  defendant  below  was  the 
bail  of  Lewis  Suter,  and  pleaded  nul  tiel  record,  and  a  special  plea 
that  the  condition  of  the  recognizance  was  performed  by  Lewis 
Suter  appearing,  and  that  the  said  recognizance  was  not  lawfully 
forfeited  as  to  Isaac  Mishler,  the  plaintiff  in  error.  To  this  a  repli* 
cation,  traversing  the  averments  of  the  plea,  was  filed  by  the  com- 
monwealth,  tendering  an  issue  to  the  contrary. 

The  first  assignment  of  error  is,  that  the  court  erred  in  entering 
judgment  for  the  plaintiff  on  the  plea  of  nul  tiel  record.  The 
reasons  specified  in  the  assignment  are,  that  there  was  no  record 
showing  that  the  recognizance  was  ever  forfeited  as  to  Isaac  Mishler, 
or  that  the  said  Isaac  Mishler  ever  consented  that  the  same  should 
be  respited. 

The  recognizance  upon  which  the  suit  was  brought  was  a  joint 
obligation,  upon  condition  that  Suter  should  appear  at  the  next 
court  of  quarter  sessions,  then  and  there  to  answer  such  things  as 
should  be  objected  against  him  on  behalf  of  the  commonwealth, 
and  not  depart  said  court  without  leave.  The  record  showed  that  a 
true  bill  was  found,  and,  on  the  16th  of  April,  1867,  the  trial  was 
continued  to  May  27, 1867.  On  the  following  day,  Lewis  Suter  being 
called  three  times  in  open  court,  and  failing  to  answer,  the  recog- 
nizance was  forfeited,  and  respited  to  May  27, 1867.    On  May  27, 
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18679  the  recognizance  was  again  respited,  by  order  of  the  court,  Uy 
August  sessions  following,  when,  Lewis  Suter  being  again  called 
three  times  and  failing  to  answer,  the  recognizance  was  forfeited 
absolutely.  The  objection  is,  that  the  record  does  not  show  that 
Isaac  Mishler,  the  bail,  was  called  three  times.  Usually,  recogni* 
zances  of  this  nature  are  in  form  several,  not  joint  Binns'  Just 
139.  When  this  is  so,  it  would  seem  to  be  necessary  that  each 
recognizance  should  be  separately  forfeited  in  the  usual  and  solemn 
manner.  The  bail  should  be  c^led  three  times  to  bring  forth  th& 
body  of  the  principal  whom  he  undertook  to  have  there  that  day,  or 
forfeit  his  recognizance.  Upon  an  entry  of  forfeiture  as  to  each,, 
it  would  be  conclusively  presumed  that  this  form  had  been  pursued. 
But  this  obligation  being  joint,  and  not  several,  the  failure  of  Suter 
to  appear  and  answer  when  called  was  a  breach  of  the  condition* 
Nor  was  this  forfeiture  rendered  invalid  by  the  subsequent  respite 
of  the  recognizance,  first  to  another  day  in  the  same  term,  and  then 
to  the  following  August  sessions.  The  liability  of  the  conusors  waa 
fixed  absolutely,  and  the  respite  was  merely  an  order  that  the  for- 
feiture should  not  be  estreated  for  a  certain  period.  It  is  a  power 
which  has  been  always  exercised;  is  recognized  by  the  26th  section 
of  the  act  of  July  30, 1842  (Pamph.  L.  455) ;  and  seems  essential  to 
the  administration  of  justice  in  mercy.  A  respite  is  a  temporary^ 
suspension  of  the  execution  of  a  sentence — a  delay,  forbearance,  or 
continuation  of  time.  Bouv.  Law  Diet;  Whart  Law  Lexicon.  It 
is  true,  that,  in  Keefhaver  v.  The  Gommonwealthy  2  Penn.  244,  Ohief 
Justice  GiBSOK  states  the  practice  to  be,  to  do  this  with  the  consent 
of  the  bail,  in  order  to  avoid  the  trouble  of  renewing  the  security ;. 
but  that  was  a  case  in  which  the  defendant  had  appeared,  been  tried 
and  acquitted,  and  the  jury  having  determined  that  she  should  pay 
the  costs,  there  was  no  forfeiture  of  the  recognizance  until  the  fol* 
lowing  term.  He  was  evidently  speaking,  therefore,  of  a  respite  of 
a  recognizance  before  forfeiture.  In  such  case,  the  condition  of  the 
recognizance  having  been  complied  with,  as  far  as  the  bail  was  con- 
cerned, by  the  appearance  and  trial  of  defendant,  which  was,  in 
effect,  a  surrender,  the  obligation  was  gone.  But  it  is  a  very  difioient 
case  when  the  condition  has  been  broken.  It  is  not  easy  to  perceive 
upon  what  principle  mere  indulgence  thus  accorded  to  the  principa. 
should  discharge  the  bail.  It  is  entirely  for  his  benefit ;  for  it  can« 
not  be  doubted,  that,  if  the  principal  should  surrender  himself,  and 
stand  his  trial  at  the  term  to  which  the  case  waR  continued,  the 
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court  of  common  pleas  would  remit  the  forfeiture,  as  they  are 
authorized  to  do  by  the  second  section  of  the  act  of  December  9, 
178?  (2  Smith,  84),  according  to  equity  and  their  legal  discretion. 

The  second  assignment  of  error  inyolves  substantially  the  same 
question  as  the  first;  for  if  the  recognizance  was  forfeited  as  to  Mish- 
ler  by  the  failure  of  Suter  to  appear  according  to  its  terms,  thereVas 
no  variance  between  the  certificate  of  the  clerk  of  quarter  sessions 
giren  in  evidence  and  the  declaration. 

The  third  assignment  of  error  is,  that  the  court  erred  in  rejecting 
the  evidence  of  Mr.  Reynolds,  one  of  the  counsel  of  Suter,  ofll^ered  to 
prove  that  Suter  was  in  court  at  the  sessions  to  which  he  was  bound 
to  appear,  and  that  the  case  was  continued  on  his  application;  that 
he  was  discharged,  and,  by  arrangement,  the  recognizance  forfeited 
and  respited  until  a  subsequent  day.  So  &r  as  the  offer  was  to  show 
an  express  discharge,  it  contradicted  the  record.  That  the  forfeiture 
of  the  recognizance  was  by  arrangement  was  immaterial.  The  fact^ 
however,  that  the  case  was  continued  before  the  forfeiture,  appears 
by  the  record;  and,  although  the  parol  evidence  thus  offered  was 
irrelevant  and  inadmissible,  being  either  merely  confirmatory  of  the 
record  or  contradicting  it,  yet  it  is  proper  to  consider,  in  connectioD 
with  the  fifth  assignment  of  error,  that  fhe  court  instructed  the  jury 
to  bring  in  a  verdict  for  the  plaintiff,  whether  the  oontinuanoe  of  the 
caso  necessarily  implied  that  the  defendant  had  leave  to  depart  the 
court  The  mere  appearance  of  a  defendant,  and  then  departing 
without  such  leave,  clearly  does  not  release  the  surety.  Common* 
weaUh  V.  Coleman^  2  Met  (Ky.)  382 ;  Starr  v.  Gommonweallhy  7  Dana» 
243 ;  The  State  v.  Oorleyy  2  Clarke  (Iowa),  57;  Humphrey  v.  Kaseon^ 
26  Vt  760.  It  is  the  express  condition  of  the  recognizance  that  he 
shall  appear  and  not  depart  the  court  without  leave.  It  is  at  all 
times  in  the  discretion  of  the  court,  at  any  stage  of  a  criminal  trial« 
to  call  the  defendant  and  forfeit  his  recognizance.  Hie  People  v. 
P^/ry,  2  Hilt.  523 ;  2%6  P^oj^Id  v.  fJanibman,  17  Wend.  252 ;  GUder-- 
sleeve  v.  His  People^  6  Barb.  35 ;  Wilson  v.  The  State,  6  Blackf.  212 ; 
The  State  v.  Stout,  6  Halst.  125.  Upon  the  continuance  of  the  case, 
it  is  the  duty  of  the  court  to  have  the  recognizance  renewed  or  a 
new  one  taken,  or  otherwise  to  commit  the  defendant  to  jaiL  The 
surety  has  bound  himself  only  for  his  appearance  at  the  next  term, 
and  his  obligation  does  not  extend  to  any  subsequent  term  to  which 
the  case  may  be  continued  without  his  express  consent  Keefhavm 
v.  The  Commonwealth^  2  Penn.  240 ;  Kisser  v.  The  State,  13  Ind.  30; 
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The  People  y.  Clery,  17  Wend.  374.  If,  then,  a  continiiance  of  the 
cause  is  itself  an  implied  leave  to  depart,  all  that  a  defendant  has  to 
do  IS  to  leave  the  coort  as  soon  as  the  order  for  a  continuance  is 
made.  The  order  for  the  renewal  of  the  recognizance  necessarily 
follows  the  order  for  the  continuance.  The  very  question  we  are 
iiow  considering  has  been  decided  by  the  supreme  court  of  the  state 
of  Ohio  in  Swank  v.  The  State,  3  Ohio  (N.  S.)  429.  **  The  continu- 
ance  of  the  cause  for  trial  to  the  next  term/'  say  the  court,  '^has 
nothing  to  do  with  the  proper  mode  of  securing  the  attendance  of 
the  prisoner  at  that  term.  Indeed,  until  the  continuation  takes 
place,  upon  the  motion  of  the  state  or  prisoner,  it  cannot  be  known 
that  the  attendance  of  the  prisoner  will  be  required  at  the  next 
term,  and  no  recognizance  could  be  required  of  him  to  appear  at  a 
subsequent  time.  It  is  the  continuance  which  creates  the  necessity 
of  the  new  recognizance." 

The  fourth  assignment  of  error  is,  that  the  court  erred  in  refusing 
to  allow  the  record  to  be  amended  according  to  the  facts.  The  court 
below  thought,  that,  on  the  evidence  presented  by  the  bail,  they  would 
not  be  warranted  in  allowing  the  amendment,  and  it  is  very  dear 
that  their  decision  is  not  the  subject  of  review  in  this  court  Rhoadi 
T.  7%e  Cwnmonwealthy  3  Harris,  277. 

The  fifth  assignment  we  have  already  considered.  The  sixth  is^ 
that  the  court  erred  in  calling  back  the  jury  afber  they  had  rendered 
a  general  verdict  for  the  commonwealth,  and  been  discharged,  and 
allowing  them  to  amend  their  verdict  by  finding  the  amount  of  the 
penalty  of  the  recognizance.  This  was  certainly  an  irregular  and 
erroneous  proceeding ;  but  it  was  an  error  which  did  the  defendant 
below  no  harm.  Upon  the  plea  of  nul  iiel  record,  and  a  general 
verdict  for  the  commonwealth,  the  court  were  fully  authorized  to 
enter  the  judgment  for  the  amount  of  the  penalty,  which  they  did 

Judgment  affirmed. 


«82  PENNSYLVANIA, 


Gjger's  Appeal  —  Musselman's  Appeal. 


Gygbb's  Appeal. 

Mussblmak's  Appeal. 
(ei  Pft.  u.) 

Cn  the  setllemeiit  of  partnerahip  aooounta  between  partnen,  there  Is  no  genenl 
rale  as  to  interest,  bat  the  aUowanoe  or  reflual  thereof  depends  upon  the  dr- 
cumstanoes  of  each  case. 

A  partner  who  Is  appohited  by  a  firm  to  settle  up  the  bndness  of  the  firm  after 
diSBolntion,  and  who  continues  the  business  of  the  firm  upon  his  own 
aoooant»  is  not  liable  to  account  to  the  firm  for  the  value  of  the  ^'good-wfU" 
thereol 

Azdusiye  right  in  the  business  and  sole  ownerBhip  of  it  as  against  others  are 
the  criteria  of  property  in  good-wilL 

Appeals  from  the  court  of  common  pleas,  Lanoaster  oonnty.  In 
•equity. 

This  was  an  action  for  an  aconnting.  The  bill  was  filed  in  1866  by 
Henry  Mnsselman  and  Joseph  Glarkson,  against  John  Oyger.  The 
facts  as  they  appear  in  the  master's  reports  show,  that,  in  March,  1866, 
John  Gyger,  Henry  Mnsselman,  David  Bair  and  Benjamin  Eshle- 
man,  entered  into  partnership  by  written  articles,  wherein  it  was 
agreed  to  establish  a  partnership  for  three  years,  from  March  24, 
1856.  Besides  the  ordinary  stipulations,  it  was  agreed  that  neither 
partner  should  sell  his  interest  without  the  consent  of  all  the 
others,  but,  if  one  withdrew  without  such  consent,  he  should 
receive  his  interest  in  the  firm,  to  be  determined  by  referees  chosen 
as  therein  provided.  By  articles  of  April  9th,  1859,  it  was  agreed 
that  the  partnership  should  be  continued  under  the  original  terms 
until  July  2d,  1859,  with  the  stipulation  that  at  that  date  ^^the  said 
banking  business,  good-will  and  all  the  privileges  which  the  said 
firm  enjoys,  pass  over  to  John  Oyger.  And  we,  each  for  himself^ 
liis  heirs,  executors  and  administrators,  assign  and  transfer  his  or 
tlieir  right  and  interest  in  the  said  business  on  July  2d,  1859,  to 
John  Oyger,  his  heirs  and  assigns ;  provided,  that  the  said  John 
Oyger  render  unto  us,  from  time  to  time,  a  just  and  true  account  of 
the  settlement  by  him  of  all  the  liabilities  and  assets  of  said  firm« 
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as  the  books,  papers  and  accounts  of  said  firm  set  forth  on  July  2A9 
next;  provided  further,  that  in  case  of  the  decease  of  John  Gyger. 
before  the  business  is  finally  settled,  the  surviving  partner  or  part- 
ners shall  finally  close  and  settle  the  same.*' 

The  partnership  was  dissolved  July  2d,  1859,  and  Oyger  inime- 
•diately,  and  in  accordance  with  the  agreement,  took  possession  of 
the  banking-house  and  the  assets  of  the  firm,  and  also  commenced 
banking  on  his  own  account,  under  the  old  firm  name,  and  so  con- 
tinued until  May  4th,  1864,  when  the  First  National  Bank  of  Lan- 
<saster  was  established,  and  rented  the  banking-house,  and  during 
all  that  time  he  was  engaged  in  settling  the  affairs  of  the  old  firm, 
using  the  banking-house  for  that  purpose;  the  assets  of  the  old  firm 
wrre  $264,550.11,  of  which  $31,757.45  were  bills  protested,  about 
f46fi00  of  which  could  not  possibly  be  realized,  and  much  of  that 
collectible  only  by  suit,  and  $15,285.77  were  real  estate;  the 
amount  of  expenses,  including  salaries  of  clerks  in  conducting  the 
business  of  the  settlement,  rent,  etc.,  with  which  the  old  firm 
should  be  charged,  was  $2,102.29 ;  the  rent  of  the  banking-house, 
including  the  amount  chargeable  to  the  old  firm,  waa  $800  per 
annum;  all  the  assets  were  collected  but  $962.49. 

On  the  6th  of  August,  1860,  Bair  sold  his  interest  to  Josepk 
Olarkson. 

The  business  was  closed,  not  only  without  loss,  but  with  some 
piofit  Out  of  that  profit,  Oyger  paid  to  Eshleman  and  Musselman^ 
partners,  and  Olarkson,  transferee  of  Bair,  the  remaining  partner, 
each  the  sum  of  $1,000. 

The  case  was  referred  to  a  master,  who  found  that  the  defendant 
Oyger  was  liable  to  account  for  rent  at  the  rate  of  $600  per  annum, 
excluding  the  amount  chargeable  to  the  old  firm ;  that  he  was  not 
liable  to  account  for  the  good-will;  that  he  was  chargeable  with 
profits  made  during  the  continuing  of  the  business  after  dissolution, 
and  fixed  the  amount  of  profits  at  $200 ;  that  there  were  to  be 
allowed,  for  counsel  fees,  clerks'  salaries,  etc.,  rent,  etc,  $2,102.29,  as 
above  stated ;  this  included  salary  to  Joseph  Olarkson,  plaintiff,  who 
had  been  employed  as  clerk;  that  he  was  not  entitled  to  compensa- 
tion "  for  merely  winding  up  the  business  of  the  old  firm,"  but  was 
entitled  to  compensation  for  conducting  the  business  of  the  firm 
after  dissolution,  and  flbced  the  sum  at  $100. 

He  then  stated  an  account,  in  which,  among  other  things,  he 
made  charges  and  allowances  in  accordance  with  the  foregoing 
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decisions,  and  charged  the  defendant,  besides,  with  '^  interest  on  bal* 
ance  ($3,598.79)  due  to  old  finn,  from  May  1, 1865,  to  December  10, 
1868,  $801.40 ;  interest  on  rent  of  banking-room  ($2,900),  as  it  felt 
dne,  np  to  December  10, 1868,  $777.19.''  He  also  allowed  '^interest 
on  balance  due  to  John  Oyger,  $219.82.''  The  account  showed  a 
balance  of  $8,177.38,  due  by  the  defendant  to  firm;  and  the  master 
awarded  $2,044.34^  as  the  share  of  each  partner. 

The  defendant  excepted  to  the  report,  in  not  allowing  enough  for 
expenses;  in  not  allowing  the  defendant  proper  compensation;  in 
charging  him  with  rent  and  interest. 

The  plaintiffs  excepted  to  the  report,  that  the  master  had  not 
charged  against  the  defendant  sufficient  rent,  nor  the  value  of  the 
good-will ;  that  too  much  for  expenses  had  been  allowed  to  him ;  and 
that  he  had  been  allowed  compensation  for  conducting  the  business 
after  dissolution. 

The  court  overruled  the  exceptions  of  both  parties,  and  confirmed 
the  report,  firom  which  both  parties  appeaL 

0.  J.  Dickey  and  J.  E.  ff sister,  for  Oyger,  on  the  question  of  com* 
pensation,  referred  to  OoUyer  on  Partnership,  §328;  Bradley  v. 
Ckamberlin,  16  Vt.  613 ;  Wilby  v.  Phinney,  15  Mass.  120.  On  the 
subject  of  interest,  Story  on  Partn.  §182;  Beacham  v.  Eckford, 
2  Sandf.  Ch.  116 ;  Dexter  v.  Arnold,  3  Mason,  284  On  "good-will,*'' 
Story  on  Partn.  99;  Williams  v.  Wilson,  4  Sandf.  Gh.  380;  ffolden 
V.  MeMakin,  1  Pars.  282.  As  to  other  points.  Hart  v.  Ten  Bycky 
2  Johns.  Ch.  87,  88;  Ringgold  v.  Ringgold,  1  Har.  &  Oill,  81,  82; 
Davenport  v.  Davenport,  1  Sim.  Oh.  512 ;  Ohevfs  Appeal,  9  "W  right,^ 
'230 ;  Beatty  v.  Wray,  7  Harris,  516 ;  Brown  v.  McFarland,  5  Wright,. 
129 ;  Gow  on  Partn.  365. 

R.  W.  Shenk  and  D.  G.  Bshelman,  for  Musselman,  as  to.  oompen* 
sation,  referred  to  Beatty  v.  Wray,  7  Harris,  516. 

The  opinion  in  Gh/ger^s  Appeal  was  delivered  by 

Shabswood,  J.  The  fifth  assignment  of  error  is,  '^  in  charging- 
John  Oyger  interest  prior  to  the  settlement  of  accounts  between  the 
parties."  Mr.  Lindley  remarks,  that  the  principles  upon  which,  in 
taking  partnership  accounts,  interest  is  allowed  or  disallowed,  do  not 
appear  to  be  well  settled.  1  Lind.  on  Part  649.  In  some  cases  it 
has  been  held,  that  the  period  of  the  dissolution  of  a  partnership  i» 
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the  proper  time  to  make  a  rest  for  this  purpose.  Stoughton  y.  Lynch, 
2  Johns.  Ch.  209 ;  Hollister  v.  Barkleyy  11  N.  H.  601.  Judge  Story 
has  laid  down  a  diflEerent  rule.  ^'Interest,"  he  says,  ''is  not  allowed 
upon  partnership  accounts  generally,  until  after  a  balance  is  struck 
on  a  settlement  between  the  partners,  unless  the  parties  have  other- 
wise agreed  or  acted  in  their  partnership  concerns."  Dexter  y.  Ar^ 
noldy  3  Mason,  289.  Vice-chancellor  Sandpobd,  of  New  York,  in 
Beaeham  v.  Eckfordy  2  Sandf.  Ch.  116,  after  a  review  of  all  the 
authorities,  came  to  the  conclusion  that  there  is  no  general  rule 
established,  but  that  the  allowance  or  refusal  of  interest  depends 
upon  the  circumstances  of  each  particular  case.  This  seems  much 
the  safest  principle  to  adopt,  in  riew  of  the  confidential  relation  of 
the  parties,  and  the  yariety  and  complication  of  such  accounts.  No 
unbending  rule  could  be  laid  down  which  would  not,  in  particular 
instances,  work  great  injustice. 

[The  remainder  of  this  opinion,  relating  almost  wholly  to  &ct8, 
is  omitted.] 

The  opinion  in  Musselman's  Appeal  was  deliyered  by 

Thompson*,  0.  J.  We  haye  considered  all  and  erery  the  ezeep' 
tions  of  the  appellants  to  the  master's  report,  and  decree  of  the 
onurt  confirming  it,  and  see  nothing  of  which,  we  think,  they  haye 
any  just  right  to  complain.  We  deem  it  unnecessary  to  examine^ 
in  detail,  each  of  these  exceptions,  for,  as  to  most  of  them,  the 
master's  report  sufficiently  yindicates  the  decree  of  the  court 

The  complaint  that  Oyger,  the  appellee,  should  have  been  charged 
for  the  "good-will  *'  of  the  expired  firm  of  John  Gyger  &  Co.,  we 
think  is  without  reason,  under  the  circumstances  of  the  case.  It  is 
true  the  agreement  for  dissolution,  which  extended  the  original 
period  fixed  for  the  dissolution  of  the  firm  for  nearly  three  months, 
does  say,  that,  on  the  2d  of  July,  1859,  the  time  at  which  the  part- 
nership is  to  expire,  "  the  said  banking  business,  good- will,  and  all 
the  priyileges  which  the  said. firm  enjoys,  [shall]  pass  oyer  to  John 
Gyger.''  By  this  agreement,  Cyger  became  the  liquidating  partner 
of  the  firm ;  and  he  was  consequently  inyested  with  the  powers  and 
priyileges  of  the  firm  in  settling  up  its  business.  No  doubt  if  he 
had  sold  the  "  good- will, "  he  would  haye  been  obliged  t^  haye 
accounted  for  the  yalue  receiyed.  But  then  he  would  haye  been 
obliged  to  haye  giyen  np  the  place  in  which  the  liquidation  wris 
intended  to  be  made.    This  we  can  see  would  haye  been  greatly  dis- 

VOL. 
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advantageoas  to  the  liquidating  firm.  He  continued  there,  and 
opened  business  as  a  broker  for  his  own  benefit^  and  through  thif 
channel  was  enabled  so  to  nurse  the  assets  of  the  .firm  as  to  pay  ail 
their  debts,  and  realize  a  profit  for  the  members  of  it.  He  evidently 
had  the  place  for  the  purpose  of  liquidation,  and  for  this  puTp«>8e 
uo  good-will  could  be  claimed.  If  his  own  business  was  benefited 
by  the  place  as  an  established  stand,  the  appellants'  interests  were 
also  benefited  by  his  business  at  that  place,  and  in  the  manner  in 
which  it  was  managed.  In  equity,  therefore,  there  was  not  a 
shadow  of  right  in  the  claim  for  the  good-will. 

Nor  at  law  was  there  any  obligation  on  him  to  pay  for  the  good-wilL 
He  did  not  agree  to  pay  for  it,  and  he  did  not  sell  it  as  such.  Nor 
can  I  comprehend  how  it  existed  independently  of  the  property. 
There  was  no  relinquishment  of  business  by  the  parties.  Their 
business  expired  by  its  own  limitation.  They  had  no  exclusive 
right  in  the  business,  that  existed  for  a  moment  after  the  firm 
disolved,  or  any  sole  ownership  of  it  as  against  any  others ;  and 
these  are  the  criteria  of  property  in  good-will,  according  to  the 
English  rule.  Kennedy  v.  Lee,  3  Meriv.  441 ;  Coll.  on  Partii.  156 ; 
Story  on  Partn.  §  99.  But,  supposing  the  rule  to  be  more  extensiyo 
by  usage  with  us,  and  I  think  it  is,  how  can  there  be  a  good-will  of 
a  business  in  fistvor  of  the  members  of  a  firm,  where  the  firm  has 
ceased  by  its  own  limitation,  and  no  exclusive  right  to  follow  the 
business  in  that  place  belongs  to  them  P  In  that  case,  as  a  distinct 
property,  it  is  gone.  It  then  attaches  to  and  enhances  the  realty, 
and  the  value  of  it  is  realized  in  renting  or  selling  that  Here  the 
appellee  is  charged  with  the  rental  of  the  place  (see  Oygef^e  Appeal^ 
just  read),  and  in  this  was  included,  of  course,  all  the  advantages 
belonging  to  it  as  a  site.  Afterward  he  disposed  of  it  by  sale,  as 
part  of  the  assets  of  the  firm,  and  in  this  way  the  members  ha^e 
realized  the  appreciated  value  occasioned  by  their  business,  if  any. 

Good-will  is  property  in  some  circumstances.  Such  it  was  held 
to  be,  in  Williams  v.  Wilson  <&  McCleUand,  4  Sandf.  Oh.  479.  There, 
two  of  the  partners  having  been  excluded  by  the  wrongful  act  of  a 
third,  Vice-Chancellor  Sandford  decreed  a  dissolution,  and  sale  of 
the  lease  for  the  unexpired  term,  together  with  the  good-will  of  the 
business.  That  was  unlike  this  case.  There,  the  premises  were 
leased  for  a  business,  and  that  business  was  relinquished  by  tlio 
decree  before  its  expiration.  The  good-will  existed  in  the  mem})ert 
for  several  years  to  come,  and  was  property,  in  which  each  had  an 
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interest,  and  as  such  was  sold.  This  case  illn8t«.ate8  the  ease  in 
handy  and  sustains  oar  reasoning  npon  it  Without  enlarging,  we 
think  the  master  and  court  were  right  in  their  views  on  this  portion 
of  the  dase,  as  weU  as  in  relation  to  the  other  matters  complained 
ef  in  this  appeaL 


Wolf,  appellant,  t.  Wbsteek  TJkiok  Tblbgkaph  Oompjutt, 

(eiFA.81) 

A  tdq^ram,  written  npon  a  printed  form  contalnfaig  certain  terms,  and  sabacrlbed 
by  the  sender,  amounts  to  an  agreement  on  the  part  of  the  sender  that  tha 
telegram  shall  be  sent  according  to  such  terms. 

A  condition^  that  a  telegraph  company  **  will  not  be  liable  for  damages  in  any 
case,  where  the  claim  is  not  presented  in  writing  sixty  days  after  sending  the 
message,"  is  neither  oontraiy  to  law,  unreasonable,  nor  contrary  to  pabUo 
policy. 

Bbbob  to  common  pleas  of  Lancaster  county. 

The  fietots  sufficiently  appear  in  the  opinion.  The  rerdict  below 
was  in  fiiyor  of  the  defendant  (the  telegraph  company),  under  the 
•direction  of  the  court,  from  which  plaintiff  appeals. 

W.  R*  Wihon  and  A.  M.  Frantz,  for  plaintiffs  in  error: 
The  defendants  are  liable,  whether  treated  as  common  carriers, 
bailees  for  hire,  or  paid  agents.  Story  on  Bailments,  §  489 ;  Hatfs  y. 
Kennedyy  5  Wright,  878 ;  Story  on  Agency,  §  217 ;  New  Jersey  R.  R. 
Co.  T,  Kennardy  9  Harris,  203 ;  Act  of  March  29, 1849,  §  15,  pamph. 
L.  266 ;  Purd.  959,  pi.  1\  K  T.  <6  Wash.  TO.  Co.  v.  Dryburg,  11 
Casey,  298;  2  Pars,  on  Ooni  173;  Scott  &  Jamagin  on  Telegraphs, 
§§  242,  256 ;  U.  8.  Tel  Co.  t.  Wengm-y  5  P.  P.  Smith,  262.  The  con- 
4itionff  Hnriting  liability  of  the  defendjuxts  afe  not  binding.  Sirmef 
T.  JV.  F.  d  Wash.  Tel.  Co.,  18  Md.  341.  The  type  stating  the  con- 
ditions were  obscure.  Verner  y.  Sweitzer,  8  Oasey,  208 ;  Angell  on 
Carriers,  §§  247,  257,  267,  268,  275 ;  Camden  £  Ambay  R.  R.  Co. 
y.  Baidaufy  4  Harris,  67 ;  Atwood  t.  Reliance  Trans.  Co.y  9  Watts, 
87 ;  Scott  &  Jamagin  on  Telegraphs,  §§  247, 248 ;  Bechman  y.  Shause, 
^  Bawle,  179 ;  Clark  y.  SpencSy  10  Watts,  335.    The  company  is 
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liable  for  the  negligence  of  their  agents.    If.  J.  R.  B.  t.  Elfrmardp 
9  Harris,  203. 

D.  O.  Bsheiman  and  D.  W.  Patterson^  for  defendants  in  error,, 
cited  Famham  v.  0.  d  A.  R.  R,  6  P.  P.  Smith,  63 ;  Breese  t.  If.  T. 
d  Wash.  TO.  Oo.y  45  Barb.  274 ;  Angell  on  Ins.  §§  225-228 ;  Inlani 
Ins.  d  Dep.  Co.  t.  Stauffer^  9  Oasey,  397 ;  Trash  y.  Ins.  Co.,  5  id» 
198;  Lewis  t.  Gt.  West  Railway y  5  HnrL  &  N.  867;  Real  y.  South 
Devon  Railway y  id.  883. 

Agnew,  J.  There  seems  to  be  but  one  question  in  this  record. 
All  the  others  were  substantially  ruled  by  the  court  below  in  fiiTor 
of  the  plaintiffs.  The  court  charged,  that,  under  the  last  clause  of 
the  printed  terms,  the  telegraph  company  was  not  liable,  on  the 
ground  that  the  plaintiffs  had  not  presented  their  claim  for  damages 
in  writing  within  sixty  days  after  sending  the  message.  The  mes* 
sage  was  written  and  signed  by  D.  K.  Wolf  &  Oo.,  upon  a  printed 
blank,  furnished  by  the  telegraph  company.  The  blank  was  headed^ 
m  large  letters,  ''The  Western  Union  Telegraph  Company:  all  mes- 
sages taken  by  this  company  subject  to  the  following  terms.''  Then 
came  the  terms,  printed  in  small  type.  Next  came  the  date, ''  Lan- 
caster, October  23,  1866,"  and  between  it  and  the  telegram  were 
printed  the  words,  ''Send  the  following  message,  subject  to  aboye 
terms,  which  are  agreed  to."  The  message  followed  immediately^ 
signed  with  the  name  of  the  plaintiffs'  firm.  This  undoubtedly 
amounted  to  a  written  agreement  by  the  plaintiff^  to  send  their 
message  according  to  the  terms  they  thus  subscribed.  The  question 
is,  whether  it  is  binding  on  them. 

It  is  said  in  the  agreement,  that  the  knowledge  of  the  plaintiflb  of 
the  terms  is  a  fact  which  the  court  should  haye  submitted  to  the 
jury.  But  no  such  question  was  made  in  the  trial.  Both  parties 
in  tibeir  written  points,  which  appear  to  coyer  the  whole  ground  of 
the  case,  took  the  fact  for  granted,  by  praying  for  instructions  !?^k>q 
the  effect  of  the  paper.  The  plaintiffs  themselyes  asked  for  no  in- 
struction on  the  ground  of  ignorance  of  the  terms.  It  cannot  be 
fairly  urged,  therefore,  that  the  court  took  the  fact  firom  the  jury; 
while  there  was  no  eyidence  that  the  plaintiffs  were  illiterate,  or 
were  imposed  upon,  or  of  any  fact  eyidencing  ignorance  of  the  term& 
The  paper  itself  is  not  deceptiye,  for  though  the  terms  are  printed 
in  small  type,  the  attention  of  the  customer  is  drawn  directly  to 
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them  by  the  heading,  and  by  the  line  printed  between  the  date  and 
the  message  itself.  It  is  not  the  case  of  a  mere  notice,  or  of  a  ticket 
with  limitations  in  small  type,  or  so  arranged  as  not  to  arrest  atten- 
tion. We  cannot  hold,  therefore,  that  the  conrt  erred  in  saying 
that  the  plaintiffs  having  signed  the  conditions,  it  is  therefore  reason* 
able  to  presume  that  they  were  aware  of  them. 

The  last  condition  is  in  these  words :  ^'  The  company  will  not  be 
liable  for  damages  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  sending  the  message."  This  is  the 
agreement  of  the  plaintiffs,  and  is  binding  on  them  unless  it  is  oon^ 
trary  to  law,  or  is  unreasonable  and  inconsistent  with  public  policy. 
There  is  no  statute  infringed  by  it.  It  &lls  within  none  of  the 
provisions  of  the  acts  of  29th  March,  1849,  and  14th  April,  185L 

« Brightly,  959.  It  seems  to  be  prohibited  by  no  principle  of  the 
common  law.  Even  common  carriers,  to  whom  the  most  stringent 
rules  have  been  applied,  may  limit  their  liability  by  express  con- 

>  tract,  when  it  is  not  extended  to  cover  their  negligence  of  duty. 
Famham  v.  Camden  and  Amhoy  Railroad  Co^  5  P.  F.  Smith,  53. 
But  this  condition  has  no  relation  to  the  duty  of  the  telegraph  com- 
pany, its  operation  being  confined  to  a  duty  to  be  performed  by  the 
employer  before  he  can  maintain  his  action  for  a  neglect  of  the  com« 
pany's  duty,  to  wit,  to  give  notice  of  his  daim  within  sixty  days. 
Similar  provisions  in  policies  of  insurance  have  been  held  to  be  good. 
Inland  Ins.  Co.  v.  Stauffer,  9  Oasey,  397 ;  lYask  v.  Ins.  Co.,  5  id.  198. 
Not  being  contrary  to  law,  the  contract  contained  in  the  condition 
falls  within  the  legal  maxim,  conventio  mndt  legem,  unless  it  be  so 
unreasonable  as  to  render  it  contrary  to  public  policy,  and  therefore 
void.  Though  not  wholly  alike,  telegraph  companies  and  common 
carriers  have  some  resemblance  to  each  other  in  the  public  nature 
of  the  duties  each  performs.  Hence  the  duties  imposed  upon  them 
by  the  acts  of  1849  and  1851,  under  the  sanction  of  penalties.  This 
public  character  of  telegraph  companies  is  adverted  to  in  The  New 
York  and  W.  Printing  Tel  Co.  v.  Dryhurg,  11  Casey,  302,  303.  In 
relation  to  the  duties  which  concern  the  public,  the  unreasonable- 
ness of  the  rules  adopted  by  these  companies  must,  therefore,  be 
scaL  ned  with  an  eye  to  their  public  policy.  But,  clearly,  it  is  not 
onreasonable  that  a  telegraph  company  should  require  notice  of 
claims  for  its  defaults  within  a  reasonable  time,  before  being  held  to 
aLSwer  for  the  alleged  default  From  the  very  nature  of  its  business 
this  may  be  essential  to  its  protection  against  unfounded  claim& 
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These  companies  hare  often  to  wrestle  with  the  elements  themselyes, 
in  the  storms  which  prostrate  their  lines  or  prevent  their  working; 
and  are  not  to  be  held  to  a  harsher  rule  than  common  carriers,  who 
are  excused  by  the  act  of  Ood.  Within  sixty  days  the  cause  pre- 
Tenting  the  transmission  of  a  message  on  a  particular  day  might  be 
easily  ascertained  and  shown,  which,  after  the  lapse  of  sereral  years, 
could  not  be  discovered  or  proved.  It  is  urged  that  the  employer 
might  not  discover  the  fedlure  to  send  his  message  forward  within 
this  time.  How  &r  this  fact  would  displace  the  condition  it  is  not 
proper  now  to  say ;  but  the  reason  ir  inapplicable  to  this  case,  where, 
from  the  nature  of  the  message,  its  failure  to  reach  its  destination 
must  be  known,  and  was  known,  immediately  by  the  employer. 
Another  reason  justifying  the  reasonableness  of  the  provision  for 
notice  of  the  claim  is  found  in  the  multitude  of  messages  transmit* 
ted  requiring  a  speedy  knowledge  of  claims  to  enable  the  company 
to  keep  an  account  of  its  transactions,  before,  by  reason  of  their 
great  number,  they  cease  to  be  within  their  recoUection  and  con-  ' 
troL  If  authority  be  needed,  in  addition  to  these  reasons,  it  will 
be  found  in  the  case  of  Lewis  v.  ITie  Oreat  Western  Railway  Oo^ 
5  Hurl.  &  N.  867. 

Judgment  affirmed. 


HoTTSBB,  appellant,  v.  Tully. 

Innkeeper^  UMUy  qffor  qfaett  qfmna/iUs, 

An  Innkeeper's  liability  ariaeB  from  the  nature  of  his  employment   He  is  boond 

to  take  all  possible  care  of  the  goods  of  his  guests,  intrusted  to  him  or  hit 

servants. 
Where  a  guest  deposits  money  on  the  credit  of  the  inn,  with  a  person  acting  at 

bar-keeper,  the  innkeeper  Is  liable  for  its  loss,  and  whether  the  deposit  was 

made  on  such  credit  la  a  question  for  the  Jury. 

Appeal  from  court  of  common  pleas  frt)m  judgment  in  an  action 
originally  commenced  in  a  justice's  court 

The  facts  sufBciently  appear  in  the  opinion.    Judgment  below  in 
fiivor  of  the  plaintiff  (Tully),  from  which  defendant  appealed. 
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JT.  McLean,  J.  Oibstyn  and  W.  McLean,  for  plaintiff  in  error : 
Neither  acts  nor  declarations  of  McGlain  are  evidence  of  his 
agency^  Meredith  v.  Macoss,  1  Tates,  200 ;  Plumsted  v.  Budebaeh, 
id.  502 ;  Siewartson  t.  Waits,  8  Watts^  392.  A  master  is  not  liable 
far  the  acts  of  his  servant  oat  of  the  scope  of  his  authority.  Cbl^- 
Man  Y.  Rickee,  16  Oommon  Bench,  104  The  innkeep^  is  not  liable 
when  the  loss  happens  by  the  gaesfs  misconduct.  Burgess  v. 
Clements,  4  M.  &  S.  306  (1  Sm.  L.  C.  198). 

D.  WiUs,  for  defendant  in  ^rror,  cited  Oaiyifs  Case,  8  Sep.  82 
(1  Sm.  L.  G.  194) ;  Burgess  v.  Clements,  supra  ;  Kent  v.  Shudkard, 
2  Bam.  A  Ad.  808 ;  Bennet  v.  Mdlor,  5  Terin,  278 ;  rorie  v.  Ore- 
naughy%  Ld.  Baym.  866 ;  Tewson  v.  Havre  de  Oraee  Bank,  6  Har 
ft  JohnsJ  47;  Mason  v.  Thompson,  9  Pick.  280 ;.  JTtW^' t.  JTt&fe- 
trand,  9  R  Monr.  72^  Thickstun  y.  Howard;  8  Blacl^  535;;  5i'&2^ 
V.  Aldrich,  33  N.  H.  563 ;  Armisted  V.  Weld,  17  Ohios  261 ;  Shuto  v. 
Berry,  31  Me.  228 ;  Ftnkerton  v.  Woodtaard,  83  Cal,  657 rWeisinger 
V.  Tatflar,!  Bush,  275;  McDonald  "v.  Edgerton,5  BarU  S.  G.  560; 
Berkshire  Woolen  Co.  v.  Proctor,  7  Gush.  417;  Taylor  v.  Monnat, 
4  Duer,  119;  Stanton  v.  Leland,  E.  D.  Srdith,  89;  McDaniOsYk 
Robinsoh,%^  Vi 817;  Coggsr.  Bemard,BJii notes,  1  Sm*  L.  G.  (Gth 
Am.  ed.)  375,  et  seq. ;  Story  on  Bailments,  §§  471,  482 ;  Jones  3ii 
Bailm.  95 ;  Story  on  Bailm.  §  473 ;  SneiderY.  Oeiss,  1  Yeates,  84, 

The  opinion  of  the  court  was  delivered  July  6, 1869,  by 

Williams,  J.  The  defendant  below  kept  a  licensed  tavern,  and, 
in  his  absence,  the  plaintiff  stopped  at  his  house  and  remained  over 
night  During  the  evening,  while  partially  intoxicated,  he  handed 
to  the  person  Who  was  acting  as  bar-keeper  a  package  of  mdney  for 
safe-keeping,  which  he  locked  up  in  the  money  drawer,  and  after- 
ward embezzled.  The  defendant  refused  to  make  restitution,  and 
the  plaintiff  brought  this  action  to  recover  the  amount  of  the 
deposit. 

The  court  instructed  the  jury,  that,  if  the  plaintiff  was  not  a 
guest  at  the  inn,  he  was  not  entitled  to  recover.  But,  if  he  was  a 
guest,  and  delivered  his  money  for  safe-keeping  to  one  who  had 
authority  as  bar-keeper  to  receive  it,  or  who,  if  not  the  bar-keeper 
in  fact,  was  acting  in  a  capacity  from  which  an  authority  to  receive 
the  money  on  the  credit  of  the  house  might  be  inferred,  he  was 
entitled  to  recover,  if  he  intrusted  the  money  to  him  on  the  credit 
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of  the  inn.  Bat  if  he  did  not  intrust  the  money  to  him  in  liiji 
capacity  of  bar-keeper,  but  on  his  individual  credit  and  responsi* 
bility,  for  its  safe-keeping,  then  he  was  not  entitled  to  recover. 

These  were,  in  substance,  the  instructions  which  the  court  gave 
to  the  jury,  in  answer  to  the  points  submitted  on  both  sides,  and  in 
the  general  charge;  and,  therefore,  it  will  not  be  necessary  to  con- 
sider separately  each  assignment  of  error.  Did  the  courts  then,  err 
in  its  instructions  to  the  jury  ? 

The  liability  of  an  innkeeper  arises  from  the  nature  of  his  em- 
ployment. He  holds  out  a  general  invitation  to  travelers  to  come 
to  his  house,  and  he  receives  a  reward  for  his  hospitality.  The  law, 
in  return,  imposes  on  him  corresponding  duties,  one  of  which  is,  to 
protect  the  property  of  those  whom  he  receives  as  guests.  Olute  v. 
Wigginif  14  Johns.  175.  He  is  bound  to  take  all  possible  care  of 
the  goods,  money  and  baggage  of  his  guests,  deposited  in  his  house, 
or  intrusted  to  the  care  of  his  family  or  servants ;  and  he  is  respon- 
sible for  their  acts,  as  well  as  for  tiie  acts  of  other  guests.  If  the 
goods  of  the  guest  are  damaged  in  the  inn,  or  are  stolen  from  it  by 
the  servants  or  domestics,  or  by  a  stranger  guest,  he  is  bound  to  make 
restitution ;  for  it  his  duty  to  provide  honest  servant-s,  and  to  exer- 
cise an  exact  vigilance  over  all  persons  coming  into  his  house,  as 
guests  or  otherwise.  His  responsibility  extends  to  all  his  servants 
and  domestics,  and  to  all  the  goods  and  moneys  of  his  guests  which 
are  placed  within  the  inn ;  and  he  is  bound,  in  every  event,  to  pay 
for  them,  if  stolen,  unless  they  were  stolen  by  a  servant  or  companion 
of  the  guest.  In  case  of  loss  by  a  theft,  it  is  no  excuse  for  the  Inn- 
keeper that  he  was  sick,  or  absent  trom  home,  at  the  time ;  for  he  is 
bound,  in  such  cases,  to  provide  honest  and  jGuthful  servants,  accord- 
ing to  the  confidence  reposed  in  him  by  the  public.  These  familiar 
principles  require  the  citation  of  no  authority  for  their  support 
They  will  be  found  more  fully  stated  in  any  recent  treatise  on  the 
law  of  bailment ;  and  they  fiilly  justify  the  court  in  charging  the 
jury,  that,  if  the  plaintiff  was  a  guest,  and  deposited  Lis  money,  on 
the  credit  of  the  inn,  with  a  person  having  authority  as  bar-keeper 
to  receive  it,  or  who  acted  in  such  manner  as  would  naturally  lead 
guests  to  infer  that  he  was  the  bar-keeper,  the  defendant  is  respon- 
sible for  its  embezzlement,  and  bound  to  make  restitution.  And  the 
evidence  was  such  as  to  justify  the  court  in  submitting  both  of 
these  questions  to  the  jury. 

But,  though  an  innkeeper  is  liable,  on  tn^unds  of  the  soundest 


MAY  TEBM,  1860.  B93 


Dayis  v.  Bigler. 


poUoj  and  public  conTenience,  for  whateyer  is  deposited  in  his  house 
by  a  ^est^  he  is  not  responsible  for  the  loss  or  embezzlement  of 
his  guesf  s  money^  where  he  does  not  deposit  it  on  the  security  of  the 
inn,  out  intrusts  it  to  another  guest  or  inmate  for  safe-keeping, 
in  ^hom  he  reposes  his  trust  and  confidence.  Sneider  v.  OeisB, 
1  YeateSy  35.  Whether  the  guest  deposits  his  money  on  the  credit  of 
the  inn  or  not,  is  a  question  of  fact  for  the  jury,  and  not  a  conclu- 
sion of  law  for  the  court;  and  was  properly  left  to  the  jury  under 
the  eyidence  in  this  case.  The  loss  of  the  money  was  not  occa- 
sioned by  the  plaintiff's  drunkenness,  but  by  the  dishonesty  of  the 
bar-keeper,  who,  after  locking  it  up  in  the  drawer,  embezzled  it 
And,  as  the  jury  have  found  that  he  was  acting  as  bar-keeper  by  the 
•express  or  implied  authority  of  the  defendant,  the  plaintiff  was 
l^ilty  of  no  negligence  in  depositing  it  with  him  for  safe  keeping. 

Judgment  affirmed. 


Datis  and  another,  appellants,  y.  Bigleb,  and  another. 

(6aPa.2a) 
Vendor  and  pwrchcuer —  vendee  rektMng  poeeeetion  of  ehaUele. 

If  a  yendee  allow  a  yendor  to  remain  in  poesession,  or,  after  a  formal  deliyeiy 
immediately  restore  the  poesesaion  to  liim,  and  he  afterward  sell  and  deliyei 
the  goods  to  a  bona  fide  purcliaser  for  yalue,  without  notice  of  the  prior  sale, 
sachporchaser  is  entitled  to  the  goods  against  the  first  yendee  and  all  claim- 
ing under  him. 

This  rule  depends  upon  neither  the  statute  1^  Eliz.  eh.  y,  nor  statute  27  Eliz.  ch. 
iy,  but  upon  the  circumstance  that  the  yendee,  by  suffering  the  yendor  to 
remain  in  possession,  enabled  him  to  commit  a  fraud  upon  innocent  third 
persons. 

The  rule  of  law,  that  the  retention  of  possession  of  personal  property  is  ccn- 
clusiye  eyidence  of  a  colorable  sale,  is  a  rule  of  policy  required  for  the  pre- 
yention  of  fraud,  and  is  to  be  inflexibly  maintained. 

Ebbob  to  court  of  common  pleas,  Dauphin  county. 

Action  of  replevin  to  recover  a  raft  of  timber: 

The  plaintiff  at  the  trial  introduced  evidence  showing,  that,  in 
October,  1865,  George  Orifi&th,  the  owner  of  certain  woodland, 
agreed  to  cut  and  deliver  to  one  McMasters,  at  Smith's  dam,  on  the 
Sufiqueliannah,  a  raft  of  timber. 
Vol.  I.  —  50 
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The  timber  was  delivered  to  McMasterSy  who  marked  the  same, 
and  paid  Oriffith  in  ftilL  MoMafiters  subsequently  sold  the  raft  to 
plaintiflby  who  marked  it  with  their  private  mark.  McMasters,  in 
March,  I8669  engaged  Oriffith  to  take  the  raft  along  the  river  to 
Marietta.  In  September,  1866,  McMasters  gave  Oriffith  some 
expense  money  for  running  the  raft,  and  agreed  to  meet  him  at 
another  point  and  pay  him  the  remainder  due  for  that  puipose. 
McMaster  did  not  reach  the  appointed  place  at  the  time  Bgre&i 
upon,  nor  until  after  Oriffith  had  left  with  the  raft.  Oriffith  did  not 
deliver  the  raft  at  Marietta,  but  it  was  subsequently  found  in  the 
possession  of  the  defendants,  who  clamied  to  have  bought  it  of  one 
Dunlap. 

•  According  to  the  testimony  of  Oriffith,  who  was  a  witness  for  th^ 
defendants,  the  raft  had  remained  at  a  landing^  belonging  to  him 
until  the.  time  he  sold  it  to  the  defendants,  and  that  Dunlap  had 
nothing  to  do  with  the  sale. 

The  court  below  held,  that  if  the  timber  belonged  originally  to 
Oriffith,  and  McMasters,  having  bought  it,  left  it  in  Oriffith's  pos- 
session, a  subsequent  sale  by.  Oriffith  to  the  defendants^  they  acting 
in  good  faith  and  believing  him  to  be  the  owner,  would  hare  the 
title  on  account  of  his  having  formerly  owned  the  property  and 
being  intrusted  with  possession  down  to  the  time  of  the  sale. 

The  verdict  was  for  the  defendants,  and  the  plaintiffs  appealed. 

E.  Snyder  £  B.  F.  Etter,  for  plaintiffs  in  error : 

Tlie  continued  possession  in  the  vendor  is  but  prima  faae. 
Edwards  v.  Harbm,  2  T.  B.  587 ;  Eidd  v.  RatvUnsony  2  Bos.  &  Pull. 
69 ;  Anndell  v.  Phipps,  10  Vesey,  145 ;  Martin  v.  Podger,  2  W. 
Black.  701 ;  Eastwood  v.  Brown,  Sy.  &  Moo.  312 ;  MartindaU  v. 
Boothy  3  Bam.  &  Adolph.  505;  Chase  v.  Ralston,  6  Oasey  539; 
Morgan  v.  Biddle,  1  Teates,  3.  The  purchaser  acquires  no  greater 
title  than  the  seller.  McMahon  v.  Sloan,  2  Jones,  229.  Marking 
timber  is  evidence  of  delivery,  and  the  buyer  might  contract  with 
the  seller  to  rnn  it  to  market  Hilliard  on  Sales,  5,  note  b,  32 
Williams  v.  Merle,  11  Wend.  80 ;  CoviU  v.  HiU,  4  Denio,  323 
Easton  v.  Worthing,  5  S.  &  R.  130 ;  Lecky  v.  M^Dermot,  8  id.  500 
Parso7is  V.  Webb,  8  Oreenleaf,  38 ;  Lichbarrow  v.  Mason,  2  T.  R.  63. 

L.  B.  A  Hamilton  Alricks.  for  defendants  in  error: 
The  sale  to  McMaster  was  fraudulent  under  statute  18  Elisabeth. 
Roberts'  Dig  294 ;  Ofcw  v.  Woods,  5  S.  ft  R.  278 ;  Barr  v.  Rriit 
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8  P.  F.  Smith  256 ;  Shaw  t.  Levy,  17  S.  &  R.  99;  Lanfear  t.  8un^ 
net,  17  Mass.  110 ;  Jenkins  t.  Mehelberger,  supra  ;  Young  t.  Mc* 
Clure,  2  W.  &  S.  147 ;  McBride  y.  McCleOand,  9  id.  94;  Mitohett 
▼•  Lueasy  1  Wright,  187;  Matt  i.  McMel^l  Aik.  162.  No  title 
passed  till  deliyeiy.    1  P.  R  Smith,  66. 

Shabswood,  J.  The  main  contest  in  the  oonrt  below  was  apon 
questions  of  fact.  The  original  owner  of  the  rafl^  and  his  alleged 
vendee,  were  both  examined  as  witnesses,  the  parties  to  the  suit 
being  purchasers  from  them  respectively.  Their  testimony  was  con- 
flicting upon  the  most  important  questions  in  issue — the  fact  of 
a  sale  and  delivery,  the  retention  of  possession  by  the  vendor  if  ther» 
was  a  sale,  and  the  explanation  of  the  marks  on  the  logs.  It  is  not 
the  province  of  a  court  of  error  to  review  the  verdict  The  respon- 
sibility of  that  rests  with  the  court  before  which  the  trial  took  plaoe^ 
and  most  wisely  rests  there;  for  they  heard  all  the  testimony  from 
tbA  lips  of  the  witnesses,  while  all  that  is  presented  here  are  uptea 
of  the  evidence,  necessarily  imperfect  It  is  our  duty  to  dismiss 
from  our  minds  all  considerations  arising  upon  the  weight  of  the 
evidence,  and  confine  ourselves  to  the  errors  of  law  alleged  to  have 
been  committed,  and  which  form  the  subject  ot  the  several  assign- 
menta  These  it  is  proposed  to  take  up  and  examine,  seriatim,  jk 
their  order. 

The  first  error  assigned  is,  that  the  learned  judge  below  instructed 
the  jury  that  if  **  this  timber  formerly  belonged  to  Oriffith,  and  he 
sold  it  to  McMasters,  but  an  immediate  contract  was  made  to  run  it 
to  market,  and  the  raft  was  left  in  possession  of  Oriffith,  and  lay  on 
the  landing  hired  by  him  until  he  started  to  run  it  to  market,  and 
he  sold  it  on  the  way  to  the  defendants,  who  bought  it  in  good 
faith,  without  notice  of  the  sale  to  McMasters,  they  will  hold  it'' 
That  on  the  facts  assumed  in  this  instruction  the  law  is  correctly 
stated  can  hardly  admit  of  a  doubt  It  is  the  doctrine  of  Shaw  v. 
Levy,  17  S.  &.  B.  99  —  which  remains  unshaken  in  this  state — that 
if  a  vendee  allow  a  vendor  to  remain  in  possession  or  after  a  format 
delivery  immediately  restore  the  possession  to  him,  and  he  after- 
ward sell  and  deliver  the  goods  to  a  bona  fide  purchaser  for  value^ 
without  notice  of  the  prior  sale,  such  purchaser  is  entitled  to  the 
goods  against  the  first  vendee  and  all  claiming  under  him.  It 
would  seem,  however,  to  be  a  mistake  to  suppose  that  this  rule 
depends  either  upon  the  statute  of  18  Elizabeth,  ch.  v,  or  the  stat- 
ute 27  Elizabeth,  ch.  iv.    The  former  of  these  statatep  declared 
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Toid  all  grantSy  as  well  of  lands  and  tenements  as  of  goods  and  chat- 
tels, made  to  delay,  binder  or  defiraud  creditors  or  others  of  their 
just  and  lawfdl  actions,  suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  beriots,  mprtuaries  and  reliefs  as  against  the  parties 
•entitled  to  the  same.  It  is  evident  that  subsequent  purchasers  are 
not  within  its  purview.  The  statute  27  Elizabeth,  ch.  ir,  for  the 
protection  of  purchasers,  is  expressly  confined  to  ^^all  aud  every  oon- 
veyance,  grant,  charge,  lease,  estate,  incumbrance  and  limitation  of 
use  or  uses  of,  in,  or  out  of  any  lands,  tenements  or  other  heredita- 
ments whatsoever.''  Roberts'  Dig.  pp.  295,  298.  These  statutes 
have  been  more  than  once  declared  by  very  high  authority  to  be 
merely  declaratory.  **  The  principles  and  rules  of  the  common  law,  as 
now  universally  known  and  understood,"  said  Lord  Mansfield, ''  are 
•so  strong  against  fraud  in  every  shape,  that  the  common  law  would 
have  attained  every  end  proposed  by  the  statutes  13  Elizabeth,  ch. 
V.  and  27  Elizabeth,  ch.  iv."  Cadogan  v.  Kennett,  Gowp.  434 ; 
Makshall,  0.  J.,  in  HamiUon  v.  Russell^  1  Granch,  816  Stobt,  J., 
in  Meeker  v.  Wibony  1  GalL  423 ;  2  Kent  Com.  515.  The  princi- 
ple upon  which  Shaw  v.  Levy  rests  is  this :  that  the  vendee,  by  suffer- 
ing the  vendor  to  remain  in  possession  (as  to  personal  property  the 
4>nlinary  indicium  of  ownership),  thereby  enabled  him  to  commit  ji 
fraud  upon  innocent  third  persons,  and  in  a  contest  between  them 
he  must  bear  the  loss  who  has  been  the  cause  of  it.  '^  I  do  not  con- 
sider," said  Mr.  Justice  Booebs,  ^'that  this  principle  depends  upon 
A  secret  trust  between  the  original  parties,  but  on  public  policy  and 
the  sound  maxim  of  morality  and  law,  that  where  one  of  two  inno- 
-cent  persons  must  suffer,  he  who  is  the  cause  of  the  loss  must  bear 
it  Wherever  there  is  a  sale  of  property,  and  no  actual  possession 
'delivered,  it  remains  at  the  risk  of  the  purchaser ;  as  between  him  and 
the  vendor  the  property  is  his,  but  when  it  passes  into  the  hands  of  a 
bona  fide  purchaser  without  notice,  it  would  be  against  sound  policy 
to  permit  a  recovery.  The  maxim  caveat  emptor  does  not  apply." 
The  same  view  has  been  advanced  by  the  supreme  court  of  Con- 
necticut The  rule  of  law  that  the  retention  of  possession  o^  per- 
sonal property  is  conclusive  evidence  of  a  colorable  sale  is  a  rule  of 
policy  required  for  the  prevention  of  fraud,  and  is  to  be  inflexibly 
maintained.  Therefore,  where  a  vendor  of  a  horse  within  a  week 
after  the  sale,  hired  him  of  the  vendee  and  was  using  him,  to  all  appear- 
ance, as  his  own,  in  the  same  manner  as  before  the  sale,  it  was  held 
ihat  it  was  a  restoration  of  possession.     Webster  v.  Pech^  31  Oonn. 
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495.  Wherever  the  owner  of  the  goods  stands  by,  and  without 
objection  allows  another  to  treat  them  as  his  own,  and  a  third  pelv 
wyn  is  thereby  led  to  purchase  them  in  good  faith,  he  cannot  recoyer 
from  the  purchaser,  on  the  familiar  principle  of  estoppel ;  and  the 
same  doctrine  applies,  although  the  party  who  allows  another  'o 
assume  the  credit  of  ownership  is  not  actually  present  when  the  acl 
is  done  by  which  the  third  party  is  deceived.  Gregg  v.  Wells,  10 
Ad.  &  Ell.  90 ;  Thompson  v.  Blanchardy  4  Gomsi  303.  In  the  eveiy 
day  transactions  of  life  men  are  under  the  necessity  of  intrusting  the 
possession  of  goods  to  servants  and  bailees  for  various  purposes* 
The  owner  does  not  in  such  case  lose  his  property  by  a  breach  of  trust 
in  the  mandatory,  where  there  is  no  sale  in  market  overt  Lechy  v. 
McDermott,  8  S.  &  B.  500 ;  King  v.  Eichard,  6  Whart.  422 ;  Rapp  v. 
Palmer^  3  Watts,  178 ;  McMahon  v.  Sloan,  3  Jones,  231.  Allowing 
a  person,  therefore,  to  have  actual  possession  of  chattels,  unless  thero> 
is  some  other  £a.ct  connected  with  it,  is  not  an  act  which  holds  him 
out  to  the  public  as  owner  or  as  authorized  to  sell  it  as  his  own.^ 
The  doctrine  of  caveat  emptor,  as  to  any  title  the  purchaser  may 
acquire,  applies.  Brown  v.  Wilmerding,  5  Duer,  225.  But  when  the* 
possession  remains  in  the  original  owner,  or  after  a  formal  delivery 
it  is  restored  without  any  notorious  break  in  the  continuity  of  i^ 
under  a  secret  understanding  or  agreement  with  him  as  servant, 
agent  or  bailee,  this  is  an  element  which  makes  a  very  important 
diflference  in  the  case.  That  inquiry,  which  the  party  dealing  with 
the  possessor  is  bound  to  make,  and  which  the  law  presumes  him  to 
make,  leads  him  back  to  the  original  title,  and  thus  his  diligence 
will  only  avail  to  confirm  the.  deception.  The  vendee,  having 
acquired  possession  under  his  purchase,  must  have  enjoyed  it  as 
long  and  in  such  a  manner  as  to  show  that  the  delivery  to  him  wa» 
not  merely  formal  or  colorable,  before  he  can  safely  transfer  it  back 
to  the  vendor.  Brechenridge  v.  Anderson,  8  J.  J.  Marshall,  714  \, 
Jarvis  v.  Davis,  14  B.  Mon.  529 ;  Stevens  v.  Irwin,  15  Oal.  503. 
It  is  urged,  however,  that  the  error  of  the  instruction  complained 
of  in  this  assignment  consists  in  this:  that  it  left  out  of  view  the 
fact  in  evidence  that  the  vendee  had  resold  to  the  plaintiffs,  who  had 
8tami)ed  the  timber  with  their  mark,  and  such  being  the  case,  it  was 
competent  for  the  original  owner  to  have  possession  under  a  contract 
to  run  it  to  market,  communicated  to  the  new  purchaser,  and  a  sale 
by  the  bailee,  under  such  circumstances,  could  in  no  manner  affect, 
the  title  of  the  plaintiffs.    It  might  be  enough  to  say,  as  to  this. 
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finggestion,  that  if  the  law  were  as  contended,  it  should  hare  been 
eftibodied  in  a  written  point,  and  the  specific  instruction  of  the 
€Ourt  upon  it  requested;  for  ^^it  is  hardly  possible  for  any  court  to 
charge  in  such  language  as  to  comprehend  every  possible  point  of 
view  in  which  the  case  might  be  put,  or  to  notice  every  exception 
to  the  g^ieral  rules  of  law.  If  the  party  wishes  an  explicit  answer 
in  relation  to  any  particular  point,  it  ought  to  be  brought  to  the 
riew  of  the  court  directly/'  SsBGEAirr,  J.,  in  Churchman  v.  Smithy 
^  Whart  162.  That  a  mere  omission  of  a  judge  to  charge  on  a  par- 
ticular aspect  of  a  case  is  not  error  when  his  attention  is  not  called 
to  it  with  a  request  so  to  charge,  is  the  well-established  law  and 
practice  of  this  court,  as  settled  in  a  long  line  of  cases,  from  Church- 
man V.  Smithy  to  Walker  v.  Humbert^  5  P.  P.  Smith,  407.  But  even 
conceding,  which  the  case  indeed  does  not  warrant,  that  the  nega- 
tive of  such  a  proposition  is  fairly  to  be  implied  from  the  language 
cf  the  learned  judge,  it  is  not  easy  to  see  upon  what  principle  or 
reason  the  subsequent  sale  and  marking  could  make  any  difference, 
the  possession  remaining  all  the  while  in  the  original  owner.  This 
was  the  hypothetical  &ct  upon  which  this  instruction  was  based, 
«nd  whether  the  fact  was  so  was  left  to  the  jury  to  say.  Every  sale 
flubsequently  made,  even  supposing  the  original  owner  to  have  been 
«  party  to  it,  was  but  a  repetition  of  the  first  transaction,  by  which 
the  vendor,  being  put  in  full  possession  under  a  secret  contract,  was 
thereby  enabled  to  commit  a  fraud  upon  others.  If  tiie  plaintiffs 
had  been  the  hundredth  in  a  regular  line  of  succession  as  vendees, 
it  would  not  in  the  least  have  strengthened  their  title.  Every  suc- 
ceeding vendee  leaving  the  original  vendor  in  possession,  stepped 
into  the  shoes  of  the  first  vendee;  and  of  each  one  it  may  be  predi- 
cated, that  though  he  may  himself  be  innocent,  yet,  as  the  cause  of 
the  loss  sustained  by  another  equally  innocent  party,  he  shall  beai 
that  loss. 

The  remainder  of  tiie  opinion  is  devoted  to  fi^ts  and  local  statnis 
On  grounds  oilier  than  stated  above,  the 

Judgment  was  reversed  and  venire  facias  de  novo  awarded. 
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OOMMONWBALTH    Y.    EbIE    RAILWAY   GOHPANY  —  LaOKAWANHA 
AKD  BlOOMSBUBO  B.  B.  COHPAlfT  —  MOKOKOAHELA   NaYIGA* 

TiON  CoMPAmr  — Gleybland  and  PrrraBUBO  &  &  Ooicpaity— * 
Philadelphia  akd  Beading  B.  &  GoHPAinr. 

(eiFft.980.) 

Slate  tasBes  upon  townage — etnMMhntMif  qf. 

In  a  case  of  simple  doubt  as  to  whether  a  state  law  conflicts  with  the  federal 
constitution^  or  not,  the  decision  of  the  state  court  should  be  in  favor  of  the 
validity  of  the  state  law. 

In  entering  into  the  federal  union  the  states  parted  only  with  some  of  the  sove- 
reign powers,  all  the  undelegated  and  unprohibited  ones  being  reserved  to  the 
states  or  the  people  thereof. 

Among  the  reserved  state  rights  is  that  of  eminent  domain.  Under  this  power 
railroads  have  been  built,  and  the  right  to  exact  toUs  and  chaiges  for  their 
use  is  a  necessary  consequence  of  the  power  to  construct  them.  This  power 
may  be  exercised  at  the  discretion  of  the  state. 

A  tax  levied  upon  railroads  and  transportation  companies  within  the  state, 
generally  at  certahi  rates  per  ton  upon  all  gobds  carried  by  them,  and  maUni 
no  discrimination  as  to  the  source  or  destination  of  such  goods,  is  not  in  con 
flict  with  the  federal  constitution. 

Such  a  tax,  although  the  amount  is  determined  by  the  number  of  tons  cairied 
is  not  a  tonnage  tax.  The  tonnage  of  the  federal  constitution  is  (me  of  cai)»- 
city,  not  of  weight 

Nor  does  it  attempt  to  regulate  commerce  between  the  different  states ;  nor 
does  it  impose  a  duty  upon  imports  and  exports. 

The  purpose  of  such  a  tax  being  to  raise  revenue,  and  not  to  regulate  transpor- 
tation, the  right  to  impose  it  arises  from  the  power  to  raise  revenue,  and  no*, 
from  a  power  to  control  commerce. 

A  state  law  muat  act  directly  as  a  regulation  of  commerce  before  it  will  be  pro- 
nounced unconstitutional 

The  state  of  Pennsylvania  imposed,  by  act  of  April  80, 1864,  a  tax  of  from  twc 
to  five  cents  per  ton  upon  aU  the  freight  traffic  of  all  railroad,  canal,  etc, 
companies  doing  business  in  the  state,    HM^  that  the  act  was  a  lawful  exer^ 
dse  of  state  power  over  creations  and  uses  brought  into  existence  by  her  own . 
authority,  and  a  proper  tax  upon  the  franchises  granted  by  her. 

Wbits  op  ebbob  to  court  of  common  pleaa  of  Dauphin  county 

The  cases  (five  in  number)  arose  under  acts  of  the  Pennsyh ania 
legislature^  passed  in  1864,  which  provided,  that^^^in  addition  to 
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the  taxes  now  imposed  by  law,  hereafter  every  railroad,  steamboat^ 
canal,  slackwater  navigation,  or  other  transportation  company,  doing 
business  within  this  commonwealth,  shall  *  *  *  make  quarterly 
returns  *  *  *  of  the  number  of  tons  of  freight  traffic  carried  or 
moved  by  said  company  during  the  three  months  previous,  *  *  * 
and  shall  pay  the  following  taxes,  to  wit :  1st  class,  products  of 
mines,  two  cents  per  ton ;  2d,  products  of  forests,  animal  or  vegeta* 
ble  food,  and  all  other  agricultural  products,  three  cents;  3d,  upon 
merchandise,  manufactures,  and  all  other  articles,  five  cents." 

The  section  further  provides,  that,  where  the  freight  is  carried 
over  different  continuous  lines,  the  tax  shall  be  paid  by  each  com- 
pany in  proportion  to  the  distance  carried  as  may  be  adjusted  among 
themselves,  the  state  treasurer  being  authorized  to  collect  the  whole 
from  any  one  of  the  companies. 

The  court  below  decided,  substantially,  that  the  act  of  the  legis* 
lature  was  unconstitutional  and  void,  to  the  extent  that  it  imposes 
a  tax  upon  freight  other  than  that  both  received  and  delivered 
within  the  state  of  Pennsylvania,  because  the  same  conflicts  with 
paragraph  4^  section  8,  article  1,  of  the  constitution  of  the  United 
States,  giving  to  congress  the  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states;  and  with  paragraph  2, 
section  10,  of  article  1,  of  the  constitution  of  the  United  States, 
which  provides  that  no  state  shall,  without  the  consent  of  congress, 
lay  any  impost  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws. 

The  common weiJth  took  a  writ  of  error  in  each  of  the  cases. 

L.  Wain  Smith,  deputy  attorney-general,  and  B.  H.  Br&wsUr, 
attorney-general,  for  the  commonwealth : 

This  law  is  not  a  regulation  of  commerce.  ThurUno  v.  Mtusa- 
ehusettSy  5  How.  504  (license  cases) ;  Smith  v.  Turner,  7  id.  283 
(passenger  cases) ;  Nathan  v.  Louisiana,  8  id.  73 ;  Almy  v.  Calif  or* 
nia,  24  id.  169;  Biddle  v.  C<nrL,  13  S.  &  &  408;  Penn.  R  R.  v. 
.  Commonwealth,  3  Orant,  129 ;  State  v.  Delaware,  Lack.  S  W.  R.  R^ 
1  Vroom,  483 ;  State  v.  North,  27  Mo.  464;  Paddleford  v.  Savannah, 
14  Oeo.  483.  The  law  is  local  in  its  operation ;  and,  inasmuch  as 
congress  has  not  exercised  its  power  in  the  premises,  and  has  enacted 
no  law  with  which  this  act  conflicts,  the  same  is  constitutional 
Sturgesa  v.  Crowninshield,  4  Wheat  122 ;  Oibbone  v.  Ogden,  9  id.  1 ; 
TTnuRtnn  v.  Moore,  5  id.  1 ;   Wilson  v.  Blackbird  Marsh  Co.,  2  P<i 
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245;  New  Vurk  v.  Miln^  11  id.  102;  Achiaon  v.  Svddleson,  12  How. 
293;  Cooley  r.  Wardens,  id.  319;  Hays  v.  Pacific  Mail  Steamshipf 
17  id.  596 ;  Conway  t.  Taylor,  8  Black,  603 ;  Haldeman  v.  beckwith, 
4  McLean,  286;  Flanagan  ▼.  PhiladelpUa,  6  Wright,  231 ;  Smith  r. 
People,  1  Park.  Or.  583 ;  Commonwealth  y.  Hew  Bedford  Bridge  Co^ 
I  Gray,  339 ;  Lu7iham  v.  Lamphire,  3  id.  272 ;  Freeholders  y.  State^ 
4  Zabr.  718;  Beall  v.  iS^a/«,  4  Blackf. ;  Chitrers  v.  Pcojofe,  11  Mich. 
43 ;  Port  Warden  t.  Ship  L.  M.  Ward,  14  La.  Ann. ;  Commissioners 
T.  Cuba,  28  Ala.  185 ;  Newport  v.  Tbytor,  16  B.  Mon.  699 ;  Mitchell 
V.  Steelman,  8  OaL  363 ;  Smith  v.  Marsden,  5  Texas,  432;  ^r^^  ff.  IL 
Go,  T.  JV!?2r  Jersey,  2  A.m.  Law  Beg.  (N.  S.)  238.  In  the  absence  of 
the  exercise  of  United  States  authority,  the  states  may  regulate  nayi- 
gable  streams.  Woodman  y.  Kilbourne  Man:  Co.,  Am.  Law  Beg. 
(February,  1867)  241.  The  road  of  the  defendants  is  not  a  highway 
of  nature,  but  an  artificial  one,  and  the  state  might  haye  refused  to 
allow  the  same  to  cross  its  territory.  Haying  permitted  it  to  be 
built,  its  power  of  taxation  oyer  the  same  is  unlimited,  except  so  far 
as  controlled  by  the  terms  of  the  grant  to  the  company.  Passenger 
Cases,  supra ;  Veazie  y.  Moore,  14  How.  568 ;  Kelley  y.  Union  Co^ 
12  Conn.  7 ;  Thames  Bank  y.  Lovell,  18  id.  500. 

J.  E.  Oowen,  J.  C,  Kunkd,  R.  A.  Lambei'ton,  and  J.  W.  Simon Um, 
for  defendants : 

A  tax  imposed  expressly  on  freight  coming  into  and  going  out  of 
the  state  would  be  a  regulation  of  commerce.  Brown  y.  Maryland, 
12  Wheat  419 ;  Gibbons  y.  Ogden,  9  id.  189 ;  Passenger  Cases,  supra; 
Miln  y.  New  York,  11  Pet  102 ;  Cooley  y.  Wardens,  12  How.  311 ; 
Steamship  Co.  y.  Wardens,  6  Wall.  31;  State  y.  North,  27  Mo.  405; 
State  y.  Kennedy,  19  La.  Ann.  397 ;  Erie  Railway  Co.  y.  State,  2  Am. 
Law  Beg.  (S.  S.)  238.  The  tax  attempted  to  be  imposed  upon  the 
transportation  of  freight  destined  for  exportation  beyond  the  limits 
of  Pennsylyania  is  prohibited  by  the  clause  of  the  constitution 
which  forbids  any  state  laying  imposts  or  duties  on  imports  or 
exports.  Brown  y.  Maryland,  supra;  Almy  y.  California,  24  How. 
169 ;  Dobbins  y.  Commissioners  of  Erie,  16  Pet  435 ;  Bank  of  Com- 
merce  y.  New  York,  2  Black,  620;  Penn.  R.  R.  y.  Commonwealth,  8 
Grant,  129.  Oommoi  oe  means  intercourse  with  foreign  nations  and 
our  sister  states  for  the  purpose  of  trade.  Corfield  y.  Coryell,  4 
Wish  0.  0.398;  GHbbons  y.  Ogden;  Passenger  Cases, supra;  Grovee 
y.  Slaughter,  15  Pet  511.  The  power  of  congress  to  regulate  cora- 
VOL.L  — 51 
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meroe  among  the  several  states  is  exclusive  of  interference  by  the 
states,  droves  v.  Slaughter ^  supra;  New  York  v.  MilnSf  supra; 
it  Story  on  Const  §  1063;  State  v.  North,  27  Mo.  464.  Aiy  tax  or 
burden  on  articles  of  traffic  carried  from  state  to  state  is  a  .*egnla- 
tion  of  commerce.  McOuUoch  y.  Maryland,  4  Wheat  430.  This 
act  is  a  law  regulating  commerce.  Brown  v.  Marylandy  supra;  Li- 
vefue  Cases,  5  How.  576 ;  Eris  Railway  v.  Neto  Jersey,  31  N.  J.  531 ; 
Almy  y.  California,  supra;  Carson  River  Co.  y.  Patterson,  33  OaL 
334;  Gibbons  y.  Ogden,  supra;  Brown  y.  Maryland,  supra;  JPeo- 
pie  y.  Donner,  1  Oal.  169 ;  Brunnagen  y.  Tillinghast,  18  id.  266 ; 
People  y.  Raymond,  34  id.  492 ;  State  y.  Kennedy,  supra. 

The  opinion  of  the  court  was  deliyered  July  6,  1869,  by 

Agnew,  J.  Although  disagreeing  with  the  learned  judge  of  the 
court  below  in  these  cases,  we  must  concede  the  ability  with  which 
he  has  handled  the  question  in  them.  But  a  case  of  simple  doubt 
should  be  resolyed  fieiyorably  to  the  state  law,  leaving  the  correction 
of  the  error,  if  it  be  one,  to  the  federal  judiciary.  The  presumption 
in  favor  of  the  acts  of  a  co-ordinate  branch  of  the  state  government, 
the  relation  of  her  courts  to  the  state,  and,  above  all,  the  necessity 
of  preserying  a  financial  system  so  vital  to  her  welfare,  demand  this 
at  our  hand&  When  convinced  that  the  state  law  is  really  repug- 
nant to  the  federal  constitution,  we  must  yield  to  the  supreme 
authority  of  the  latter. 

The  question  before  us  arises  under  the  act  of  the  legislature  of 
Pennsylvania,  approved  August  25, 1864,  entitled  ''An  act  to  pro- 
vide additional  revenue  for  the  use  of  the  commonwealth.''  Pamph. 
L.  1864,  p.  988.  It  is  solely  a  revenue  law ;  has  no  other  purpose ; 
and  is,  in  substance,  this :  That  the  financial  officers  of  all  railroad, 
steamboat,  canal,  slackwater  navigation,  and  transportation  compa- 
nies (excepting  turnpike,  plank-road  and  bridge  companies),  upon 
whose  works  freights  are  transported  by  themselves  or  others,  for 
fireight  or  tolls,  shall  make  quarterly  returns  to  the  auditor-general, 
stating  ftdly  and  particularly  the  number  of  tons  of  freight  carried 
over  or  upon  their  works,  and  shall  pay  to  the  state  treasurer,  for 
the  use  of  the  commonwealth,  a  tax  on  each  two  thousand  pounds 
of  ft^ight  so  carried,  at  rates  designated  in  the  act,  and  founded  on 
a  classification  of  the  freights,  so  as  to  distinguish  between  the 
heavy  and  bulky  and  the  lighter  kinds,  and  thus  to  graduate  the  lax 
equitably,  in  order  to  meet  the  greater  expense  of  transportatioa 
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The  act  also  confines  the  tax  upon  freight  carried  oyer  contlnaoos 
lines  by  several  companies  to  a  single  one,  to  be  designated  by  the 
anditor-generaly  so  as  not  to  charge  the  tax  twice  on  freights  carried 
over  the  same  line  of  improvements. 

The  corporations,  defendants  in  the  foregoing  cases,  dispute  the 
validity  of  this  tax,  alleging  that  it  is  a  regulation  of  commerce,  or 
an  impost  act,  beyond  the  power  of  the  state.  To  solve  the  question, 
it  will  be  proper  to  notice,  first,  the  admitted  relations  between  the 
federal  and  state  governments.  Upon  the  declaration  of  the  inde- 
pendence of  the  colonies,  in  1776,  they  became  separate  and  sove- 
reign states;  the  rights  of  the  crown  devolving  upon  them  by 
revolution  being  confirmed  to  them  by  the  treaty  of  peace.  In 
entering  into  the  federal  union,  they  parted  only  with  some  of  their 
sovereign  powers,  all  the  undelegated  and  unprohibited  being 
reserved  to  the  states,  or  to  the  people  thereof.  Amendments,  Oonst 
U.  S.,  art  10;  Mcllvaine  v.  Coa^,  4  Granch,  209;  Cohsna  v.  Vir- 
ginia,  6  Wheat.  414;  Briscoe  v.  Bank  of  Kentucky^  11  Pet.  258. 
Each  government,  state  and  federal,  is  sovereign  within  its  own 
sphere.  Oibbons  v.  Ogden,  9  Wheat  1 ;  McOuUoch  v.  Maryland^ 
4  id.  316 ;  Bank  U.  8.  v.  Daniel,  12  Pet  33 ;  Bank  Augusta  v.  Barle, 
13  id.  520 ;  Briscoe  v.  Bank  of  Kentucky,  supra ;  Ohio  L.  Ins.  Co. 
T.  Debott,  16  How.  428 ;  Dodge  v.  Woolsey,  18  id.  349 ;  Ableman  v« 
Booth,  21  id.  506. 

In  speaking  of  ^^that  immense  mass  of  legislation  which  em- 
braces every  thing  within  the  territory  of  a  state  not  surrendered  to 
the  general  government,  all  of  which  can  be  most  advantageously 
exercised  by  the  states  themselves,^  Chief  Justice  Mabshall  says: 
^  Inspection  laws,  quarantine  laws,  health  laws  of  every  description, 
as  well  as  laws  for  regulating  the  internal  commerce  of  a  state,  and 
those  which  respect  turnpike  roads,  ferries,  etc.,  are  component  parts 
of  this  mass."  Gfibbons  v.  Ogden.  Among  the  most  important 
reserved  state  rights,  and  one  directly  connected  with  the  question 
before  us,  is  that  of  eminent  domain.  This  undoubted  power  has 
been  exorcised  in  the  improvement  of  navigable  streams,  and  in 
building  and  establishing  ferries  over  them,  and  in  the  construction 
of  roads,  turnpikes,  canals  and  raOroads;  and  has  been  repeatedly 
recognized  in  authoritative  decisions.  Bivers :  Wilson  v.  Blackbird 
Creek  Co.,  2  Pet  246 ;  Martin  v.  WaddeO,  16  id.  367 ;  Kelly  v.  J7»- 
lon  Go.,  12  Conn.  7 ;  Thames  Bank  v.  LoveU,  18  id.  500 ;  Veassie  x 
Moore,  14  How.  568.    Bridges :  Pennsylvania  r.  Wheeling  Bridge 
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Oo^  18  id.  430 ;  Oilman  v.  Philadelphia,  3  Wall  713 ;  The  PasMie 
Bridge,  id.  782 ;  FlarMgan  v.  Philadelphia,  6  Wright,  231.  Perries: 
Conway  v.  Taylor,  1  Black,  603;  Freeholders  y.  New  «7«r«ay,  4 Zabr. 
718.  Under  this  invaluable  power  the  states  have  built  up  a  net- 
work of  railways  and  canals,  and  have  improved  natural  channels 
through  which  the  commerce  of  the  whole  Union  is  coursing,  like 
the  life  blood  throughout  the  natural  system.  This  was  not  done 
under  any  supposed  authority  to  regulate  internal  commerce,  or  to 
aid  in  the  execution  of  the  federal  power  over  commerce  between 
the  states;  but  was  done  under  the  unquestioned  power  of  the  state 
to  improve  her  own  resources,  and  to  regulate  her  internal  a&irs. 
Yet,  does  any  one  doubt  the  grand  and  beneficial  impulse  given  to 
interstate  commerce  by  this  exercise  of  state  power  ?  And  who  can 
doubt  that  the  state  has  a  right  to  compensation  for  this  expenditure 
of  her  means,  and  the  benefit  she  has  conferred  on  all  who  use  her 
works  ?  They  were  built  by  herself,  or  under  her  franchises,  and 
the  right  to  exact  tolls,  charges  and  fares  for  their  use  is  a  necessary 
consequence  of  her  power  to  construct  them.  Nor  does  it  make  any 
difference  what  form  her  compensation  takes — whether  that  of  a 
direct  charge  on  the  tonnage  using  the  road,  or  that  of  a  tax  on  the 
corporations  who  use  her  franchises ;  her  right  is,  to  exact  the  com- 
pensation  from  those  who  use  the  works.  To  gainsay  this  is  to  deny 
her  right  of  eminent  domain,  and  her  power  to  legislate  upon  her 
internal  afikirs  and  the  creations  of  her  own  sovereignty.  If  those 
works  were,  as  once  some  of  them  were,  in  her  own  hands,  what 
provision  in  the  federal  constitution  would  forbid  her  to  increase  her 
revenue  by  an  increase  of  the  charge  of  transportation  over  them  ? 
When  in  the  hands  of  creatures  exercising  her  franchises,  what 
clause  in  any  instrument  forbids  her  to  tax  the  franchises,  and  to 
authorize  the  tax  to  be  added  to  the  pre-existing  tolls  and  charges  ? 
To  legislate  once  is  not  to  exhaust  her  power  over  the  subject  of  tolls 
or  charges ;  but  to  legislate  at  all  is  to  assert  her  power.  Whether 
it  be  called  a  toll  or  tax,  what  is  this  but  to  increase  a  charge  which 
she  can  rightfully  demand  ?  The  right  to  demand  any  toll  or  charge 
upon  all  articles  transported,  or  fares  for  passage,  is  derived  from  her 
grant,  and  the  power  to  determine  their  extent  depends  on  her  dis- 
cretion. It  is  a  right  of  which  she  cannot  be  deprived,  and  of  which 
she  is  the  only  judge,  unless,  perhaps,  the  power  should  be  so  unrea- 
sonably and  oppressively  exercised  as  to  afford  evidence  of  a  design, 
by  a  fhkudulent  use  of  the  power,  to  interdict  or  ruinously  affect  the 
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commerce  of  other  states.  To  say,  because  her  citizens  engage  in 
mining  for  an  extraterritorial  market,  or  because  merchandise  may 
pass  orer  tliese  works  out  of  or  into  the  state,  that,  to  exact  tolls  and 
charges  for  the  minerals  or  merchandise  transported  oyer  them,  or  t«> 
tax  the  franchises  of  those  engaged  in  the  work,  is  a  regulation  of 
commerce,  is  to  confound  all  just  distinctions,  and  to  destroy  the 
most  sacred  right  of  a  state.  Her  power  to  levy  revenue  from  trans* 
portation  over  these  works  may  be  seen  in  her  power  oyer  the  works 
themselves.  If  compensation  were  denied  her  by  way  of  revenue, 
who  can  dispute  her  power  to  suffer  her  own  works  to  fall  into  decay 
and  ruin ;  or,  when  unfettered  by  a  charter  contract,  to  repeal  the 
charters  under  which  they  were  built  ?  Interstate  commerce  might 
suflTer ;  but  what  power  could  control  the  act  ?  Then,  on  what  prin- 
ciple is  it  she  cannot  levy  a  tax  on  these  instrumentalities  for  the 
privileges  granted,  because  the  products  carried  are  destined  for 
points  without,  or  from  without  to  points  within,  the  state  ?  It 
is  carriage,  not  destination,  which  gives  the  right  of  toll,  tax,  or 
charge.  It  is  not  levied  on  them  because  the  products  go  out  or 
come  in,  but  because  they  have  the  privilege  and  the  benefit  of  trans- 
portation. They  are  not  arrested  and  forbidden  to  enter  or  leave  the 
state  till  a  charge  is  paid:  that  would  be  a  duty  on  imports  or 
exports,  and  a  regulation  of  interstate  commerce.  They  are  not 
•discriminated  against,  and  required  to  pay  more  than  others  pay, 
^)ecause  they  go  out  of,  or  come  into,  the  state :  that  would  be  a 
it)gnlation  and  a  tax  on  interstate  commerce;  but  they  pay,  as  all 
-other  products  carried  within  the  state  pay,  a  charge  for  transporta- 
tion— no  more,  no  less,  but  the  same  exact  freight  paid  by  all  others. 
The  tax  in  this  case  is  merely  a  charge  upon  the  corporation  for  the 
freight  carried  over  the  road,  levied  equally  on  all,  and  rated  equi- 
tably according  to  the  character  of  the  freight  and  the  expense 
required  to  move  it  It  is  clearly  nothing  but  a  tax  on  the  business 
of  the  road,  measured  by  the  number  of  tons  carried  over  it 

But  the  right  to  impose  it  does  not  rest  solely  on  the  ground  of 
compensation  for  the  use  of  works  constructed  under  the  eminent 
domain  of  the  state,  though  this  fact  stamps  the  subject  of  taxation 
with  its  true  character.  Taxation  is  an  independent  power  of  the 
state,  both  fundamental  and  vital ;  and  unlimited,  except  by  the 
express  prohibitions  of  the  federal  constitution,  or  by  implication 
when  it  infringes  directly  on  the  exercise  of  federal  power.  ''It  ii 
admitted,''  says  0.  J.  Marshall,  "  that  tl  je  power  of  taxing  the  peo- 
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pie  and  their  property  is  essential  to  the  very  existence  of  goYcrn* 
menty  and  may  be  legitimately  exercised  on  the  objects  to  which  it 
is  applicable^  to  the  utmost  extent  to  which  the  goyemment  may  « 
choose  to  carry  it**  "The  sovereignity  of  the  state"  he  says, 
"extends  to  every  thing  which  exists  by  its  authority y  or  is  introduced 
by  its  permission^  bnt  does'  not  extend  to  those  means  which  are 
employed  by  congress  to  carry  into  execution  powers  conferred  on 
that  body  by  the  people  of  the  United  States.**  McCullough  v. 
Maryland,  4  Wheat  316.  These  principles  furnish  a  solution  to 
the  questions  before  us.  The  works  over  which  this  tonnage  is 
transported  owe  their  existence  to  the  state.  That  which  is  trans- 
ported is  carried  by  the  permission  of  the  state^  contained  in  the 
charters  granted  by  the  sovereign  power.  The  business  done  upon 
them  was  the  object  and  is  the  result  of  the  exercise  of  that  sover- 
eignty. It  bears  no  touch  of  the  federal  power.  It  is  forbidden  by 
no  prohibition  of  state  power.  It  owes  it  existence  to  no  purpose, 
and  no  law  of  congress,  and  was  not  created  to  carry  out  any  one 
of  the  powers  of  the  Union.  It  being  an  undoubted  creation  of  the 
state^  and  a  subject  of  state  sovereignity,  it  is  therefore  clearly  within 
the  state  power  of  taxation.  Hence  it  is  immaterial  how  the  sub- 
ject of  taxation  is  measured,  by  weight  or  by  enumeration.  The 
Pennsylvania  ton  of  2000  pounds  is  a  convenient  and  equitable 
means  of  measuring  the  subject  of  the  tax,  and  in  ordinary  speech  it 
is  called  a  tonnage  tax,  or  a  tax  on  weight  But  it  is  not  on  this  account 
to  be  confounded  with  the  tonnage  of  capacity,  forbidden  by  the 
federal  constitution  to  be  taxed  hv  the  state.  And  it  is  evident  it 
does  not  matter  whence  or  whither  these  tons  travel,  so  that  there 
be  no  discrimination,  to  forbid  or  to  burden  their  entrance  into  or 
exit  fi*om  the  state,  and  being  a  tax  on  the  benefit  and  the  privilege 
of  transportation  on  works  constructed  for  this  end,  it  bears  equally 
on  all.  Nor  can  it  make  any  difference,  as  we  have  already  seen, 
that  the  company  is  allowed  to  add  this  tax  on  its  franchises  to  the 
tolls  or  charges  on  the  freight  itself.  It  is  the  owner  of  the  freight 
who  enjoys  both  the  privilege  and  the  facility  this  valuable  fnin- 
chiso  affords,  and  whose  toll  could  be  increased  by  the  state  to  tb  > 
same  extent  if  the  works  were  in  her  hands.  It  falls  upon  those 
who  use  the  road,  not  because  it  is  a  regulation  of  commerce,  but 
because  it  is  a  subject  of  internal  regulation,  to  which  he  is  bound 
to  contribute.  There  is  in  fact  and  in  authority  a  substantial  dis- 
tinction between  an  act  which  simply  operates  as  a  burden  on 
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commerce  and  one  which  attempts  to  regulate  it.  No  one  can 
doubt  the  power  of  a  state  to  tax  her  own  coal,  iron,  lumber/ grain 
and  other  products  of  her  mines  and  soil,  and  the  persons  and  occu- 
pations of  those  engaged  in  their  production  or  their  transportation, 
and  yet  these  burdens  eventually  fall  on  those  who  consume  th(im, 
whether  thej  live  in  or  out  of  the  state.  Clearly  such  taxation  is 
10  regulation  of  commerce.  The  state  in  laying  a  common  tax  ou 
all  such  articles  is  not  bound,  and  cannot  be  presumed,  to  know 
where  they  will  be  consumed,  nor  to  inquire  their  destination  of 
those  who  traffic  in  or  transport  them.  If  she  do  not  discriminate 
between  that  which  goes  out  or  comes  in,  and  that  which  remains 
within,  it  cannot  be  said  that  she  in  any  sense  attempts  to  regulate 
commerce  with  other  states,  or  to  impose  a  duty  on  imports  or 
oxi)orts.  In  principle,  where  there  is  no  discrimination,  there  is  no 
•lifference  between  a  tax  on  a  transporter,  whether  in  gross  or 
measured  by  the  tons  he  caiTies,  and  <»  lax  on  the  farmer,  the  manu- 
facturer, the  miner,  the  merchant  or  the  broker,  measured  by  the 
business  he  does.  Yet  all  the  impositions  are  burdens  which 
reach  the  consumer  wherever  he  lives.  The  fallacy  of  the  argument 
which  insists  that  the  burdens  of  internal  transportation  shall  not 
be  shared  by  the  distant  consumer,  on  the  ground  that  it  is  an 
import  or  export  duty,  or  a  regulation  of  commerce,  is  seen  in  the 
fact  tliat  to  exempt  articles  going  out  of  the  state  would  be  to  discrim- 
inate in  favor  of  the  foreign  and  against  the  domestic  consumer. 
Goal  carried  fi*om  the  mines  to  Richmond,  on  the  Delaware,  and  there 
disposed  of,  is  conceded  to  be  liable  to  the  tax,  but  if  intended  to 
be  sent  forward  to  places  without  the  state,  it  is  said  not  to  be  liable ; 
what  is  this  but  to  impose  a  tax  on  our  own  citizens,  which  those 
beyond  the  state  are  not  to  bear  ?  Pennsylvanians  are  citizens  of  the 
same  Union  and  entitled  to  its  equal  protection  against  such  dis- 
crimination. 

This  leads  to  a  more  particular  consideration  of  what  is  meant  by 
a  regulation  of  commerce.  The  subject  was  so  thoroughly  examined 
and  stated  by  C.  J.  Mabshall,  in  Oihhons  v.  Ogden^  9  Wheat.  1, 
that  that  case  remains  until  this  day  as  a  landmark  in  the  interpre- 
tation of  the  federal  constitution.  "  Commerce,**  he  says,  "describes 
the  commercial  intercourse  between  nations  and  parts  of  nations  lu 
all  its  branches,  and  is  regulated  ty  prescribing  rules  for  carrying 
on  that  intercourse.^*  Again :  "It  is  the  power  to  regulate,  that  is, 
io  prescribe  the  rules  by  whiih  commerce  is  to  be  governed,**    This 
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accords  also  with  the  root  and  definition  of  the  word.  **  Begiila»  • 
rule — regulate,  to  adjust  by  rale  —  as  to  regulate  weights  and 
measures — to  regulate  the  assize  of  bread — to  regulate  trade.* 
Wel'Ster.  Now,  clearly  this  tax  was  not  imposed  or  intended  to  be 
a  rule  to  n^gulate  traffic  or  intercourse,  but  was  a  simple  measure  of 
levenue.  The  purpose  was  not  to  regulate  transportation^  but  to 
raise  money  for  the  support  of  government  This  exercise  of 
authority  flows  from  the  power  to  tax  for  revenue,  not  from  a  power 
to  control  commerce. 

This  distinction  is  very  clearly  stated  by  0.  J.  Mabshall,  in 
Oibbons  v.  Ogden,  proving  that  the  prohibition  to  lay  imposts  or 
duties  on  imports  or  exports,  and  a  duty  on  tonnage,  is  an  exception 
from  the  state  power  of  taxation^  and  not  fix>m  the  power  to  regu- 
late commerce.  This  tax  being  a  revenue  measure,  and  not  a 
regulation  of  trade,  is  very  clearly  not  a  duty  on  exports  or  importc 
or  on  tonnage.  '^An  impost,  or  duty  on  imports,''  says  the  same 
judge,  '^  is  a  custom  or  tax  levied  on  articles  brought  into  a  country.'' 
JBrotan  v.  Marylandy  12  Wheat  419.  The  same  definition  will 
apply,  e  converso,  to  articles  taken  out  as  a  duty  on  exports.  That 
th  )  tax  in  this  case  is  not  such  a  duty  is  manifest  from  what  has 
been  said.  The  law  does  not  single  out  the  freight  going  ou^  or 
coming  in  and  lay  the  tax  accordingly.  It  is  not  a  price  paid  for 
admission  or  departure.  It  meets  the  articles  neither  at  the  stite 
line  nor  elsewhere  with  a  license  to  be  paid  for  entrance,  exit,  or 
sale.  Nor  is  the  tax  a  tonnage  duty  laid  on  vessels  or  the  means  of 
freightage  necessary  for  the  purpose  of  commerce  to  and  from  the 
state.  It  is  simply  a  tax  on  internal  carriage,  not  differing  in  prin- 
ciple from  a  tax  on  draymen,  stage  companies  or  other  taxes  on 
railroad  and  navigation  companies,  admitted  to  be  lawful  Tbn- 
nage  duties  are  duties  laid  on  the  carrying  capacity  of  vessels,  the 
only  means  or  instruments  of  distant  commerce  known  at  the 
adoption  of  the  constitution,  though  doubtless  the  principle  is 
applicable  to  railroad  tonnage  as  a  means  of  external  commerce. 
The  early  act  of  congress  of  July  20th,  1790,  regulating  tonnage 
duties,  provides,  that  upon  all  ships  or  vessels  which  shall  be  entered 
in  the  United  States,  from  a,nj  foreign  port  or  place,  there  shall  be 
paid  the  several  and  respective  duties  following.  That  is  to  say,  eta 
The  act  of  March  2d,  1799,  provided  the  rule  for  the  measurement 
of  the  tonnage  of  each  vessel.  The  nature  of  the  subject,  the  legis- 
lation and  practice  of  the  government,  and  the  well-known  meaning 
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of  the  terms  used,  render  it  clear  that  the  tax  in  question  is  not  a 
duty  on  exports  or  imports,  or  on  tonnaga 

That  the  positions  taken  in  this  opinion  are  sound  is  proved,  I 
think,  by  the  very  cases  cited  as  authorities  against  the  tax.  The 
grounds  on  which  they  are  severally  rested,  as  violations  in  each  rase 
of  thB  prohibitory  clauses  of  the  constitution,  or  as  specific  restrio- 
ticns  upon  commerce,  and  the  recognition  in  nearly  all  of  them  of 
the  power  of  the  state  to  impose  taxes  on  internal  commerce,  proves 
with  clearness  that  the  tax  in  this  case  falls  within  the  scope  of 
none  of  the  cases. 

Brawn  v.  Maryland^  12  Wheat  418,  the  case,  perhaps,  most 
relied  on,  bears  no  analogy  in  features  or  principles.  The  question, 
as  stated  by  G.  J.  Mabshall,  was,  ^'whether  the  legislature  of  a 
state  can  constitutionally  require  the  importer  of  foreign  articles  to 
take  out  a  license  from  the  state  before  he  shall  be  permitted  to  sell 
a  bale  or  package  so  imported."  It  was  held  that  this  was  a  tax  on 
imports  and  also  a  regulation  of  commerce,  on  the  ground  that  sale 
is  the  object  of  importation,  and  a  restraint  upon  it  is  a  regulation 
of  intercourse.  Stress  has  been  laid  upon  the  illustrations  used  by 
the  chief  justice,  in  his  argument  against  the  power  of  a  state  to 
impose  injurious  burdens  on  commerce,  as,  for  instance,  to  tax 
goods  in  transit  through  the  state  from  porfc  to  port  for  the  purpoee 
of  re-exportatiofiy  or  articles  passing  through  for  the  purpose  of 
traffic,  or  the  transportation  of  goods  from  the  state  itself  to  othei 
states  for  commercial  purposes.  But  the  chief  justice  had  reference 
to  specific  burdens.  These  subjects  must  not  be  singled  out  and 
taxed,  for  this  would  be  discrimination  affecting  intercourse,  invid- 
ious,  and  inviting  retaliation  from  other  states  or  foreign  powers. 
He  did  not  mean  by  these  illustrations  that  those  who  use  the  arti- 
ficial works  constructed  by  the  state,  or  under  their  franchise,  might 
80  do  without  compensation  because  they  transported  their  goods  on 
them  for  such  purposes,  or  that  they  are  not  bound  to  share  with 
our  citizens  the  equal  burden  which  is  the  price  they  must  pay  for 
availing  themselves  of  these  fiEicilities.  The  entire  opinion  of  CL  J 
Marshall  in  that  case,  and  in  Oibbons  v.  Ogden,  shows  .that  he 
never  meant  to  carry  the  doctrine  of  federal  intervention  to  such  a 
wild  length  within  the  domain  of  the  state.  A  full  answer  to  such 
an  argument  is  found  in  the  recent  tax  cases,  5  WalL  462  and  474^ 
deciding  that  a  law  of  congress  gives  no  authority  to  carry  on  a 
business  within  a  state  forbidden  by  its  laws.  The  chief  justioe 
Vol,  L— 62 
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says,  of  the  power  of  the  state :  *'  Bat  very  different  considerationa 
apply  to  the  internal  commerce  or  domestic  trade  of  the  state.  Over 
this  commerce  congress  has  no  power  of  regulation  nor  any  direct 
oontrol.  This  power  belongs  exclnsiyely  to  the  state.''  To  these 
oases  may  be  added  the  License  CaseSy  5  How.  504,  supporting  the 
state  power  to  require  a  license  to  carry  on  a  certain  traffic  in  im- 
ported articles,  even  in  the  barrels  or  cases  in  which  they  had  been 
imported. 

McOullough  y.  Bank  of  Maryland,  4  Wheat  316;  Weston  v.  CUy 
of  Charleston,  2  Pet  449 ;  Dobbins  v.  County  of  Erie,  16  id.  435 ; 
Bank  of  Commerce  v.  City  of  New  York,  2  Black  620.  These  cases 
need  no  comment,  but  to  say  that  they  rest  on  the  ground  that  the 
state  government  cannot  lay  a  tax  on  the  constitutional  means 
employed  by  the  government  of  the  union  to  execute  its  constitu- 
tional powers.  Therefore,  the  loans,  fiscal  means  and  salaries  of 
officers  of  the  federal  government  cannot  be  taxed  by  the  states,  as 
they  might  be  taxed  out  of  existence.  But  even  this  protection  has 
its  limits,  when  these  things  become  mingled  in  the  mass  of  state 
property,  as  is  evidenced  by  the  Bank  Deposit  Cases,  6  Wall.  594, 
611,  which  hold  that  deposits  of  savings  institutions  invested  in 
United  States  securities  are  liable  to  taxation,  notwithstanding  the 
securities  themselves  are  exempted ;  the  tax  being,  in  fact,  on  the 
franchise  and  not  on  the  security.  The  analogy  between  that  tax 
and  the  one  before  us  is  striking,  the  franchise  being  the  subject, 
and  the  burden  on  property  the  effect 

The  Passenger  Cases,  reported  in  7  How.  283,  have  been  largely 
cited  from  in  the  argument  From  the  strength  and  character  of 
the  dissents  entered  in  them,  it  is  difficult  to  determine  the  true 
value  of  these  cases  upon  the  points  for  which  the  views  of  the 
assenting  and  dissenting  judges  have  been  quoted.  And  it  is  not 
material,  as  the  cases  bear  but  little  on  the  present  question,  while 
they  illustrate  the  fact  that  a  state  law  must  operate  directly  as  a 
regulation  of  commerce  before  it  will  be  pronounced  unconstitu- 
tional. In  each  of  the  cases  the  law  was  held  invalid  as  a  naked 
attempt  to  levy  a  tax  on  passengers  from  foreign  ports,  without  any 
sufficient  ground  of  state  protection  or  service  for  which  the  tax 
could  be  exacted,  and  it  was,  therefore,  not  less  a  tax  in  effect^ 
though  not  in  form,  on  the  vessel,  and  a  regulation  of  commerce. 

Hays  V.  Pacific  Mail  Steamship  Company,  17  How.  596,  is  much 
thi-  same  in  principle  as  the  Passenger  Cases.    It  was  an  attempt 
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on  the  part  of  California  to  impose  a  tax  on  New  York  vessels  in^ 
the  port  of  San  Francisco.  The  law  was  directly  extraterritorial. 
in  its  operation  and  an  interference  with  the  state  commerce . 

Almy  y.  California^  24  How.  169.  California  levied  a  stamp  dnty 
on  hills  of  lading  of  gold  exported  from  the  state.  The  necessarj' 
connection  between  the  bill  of  lading  and  the  shipment  made  it 
essentially  a  duty  on  the  gold  exported.  The  case  was  put  on  the 
ground  that  the  tax  was  a  duty  on  exports,  and  not  on  the  ground 
that  it  was  a  regulation  of  commerce.  This  case  is  valuable,  be- 
cause of  the  distinction. between  taxation  and  regulation,  and  of  the 
fact  that  the  opinion  was  delivered  by  Tai^ey,  C.  J.,  who  had  said 
in  the  Passenger  Cases^  480,  after  citing  C.  J.  Marshall  on  the 
same  point:  ^^I  may,  therefore,  safely  assume,  that  according  to  the 
true  constmction  of  the  constitution,  the  power  granted  to  congress 
to  regulate  commerce  did  not  in  any  degree  abridge  the  power  of 
taxation  in  the  states.  They  are  expressly  prohibited  from  laying 
any  duty  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  the  inspection  laws,  and  also  from  laying- 
any  tonnage  duty.  8o  far  their  taxing  power  on  commerce  is- 
restrained,  hut  no  further.  They  retain  all  the  rest,  and  that  the 
money  demanded  is  a  tax  on  commerce,  or  the  instrument  or  vehicle 
of  commerce,  furnishes  no  objection  to  it,  unless  it  is  a  duty  jn 
imports  or  tonnage,  for  they  alone  are  forbidden." 

The  State  v.  North.  27  Miss.  (6  Jones)  464,  so  much  relied  on,, 
proves  nothing  to  the  point.  It  was  a  case  of  direct  discrimination 
against  the  citizens  of  other  states,  founded  on  a  statute  of  Missouri, 
requiring  merchietnts  to  ^' pay  an  ad  valorem  tax  equal  to  what  is* 
laid  on  real  estate,  upon  all  goods,  wares  and  merchandise  purchased 
by  them,  exc^t  such  as  may  be  the  growth,  produce  or  manufacture- ' 
of  the  state,  and  except  such  unmanufactured  articles  as  may  be  the 
growth  and  produce  of  other  states.  "  It  presented,"  said  Soott,  J.,, 
delivering  the  opinion  of  the  court,  "  the  question  of  the  power  of 
the  state,  in  the  exercise  of  the  right  of  taxation,  to  discriminate 
between  the  products  of  this  state  and  those  manufactured  in  other 
states."  It  does  not  touch  the  present  question,  and  one  judge  out 
of  three  dissented. 

Brie  Railway  Company  v.  New  Jersey,  4  Law  Reg.  238,  is  a  case- 
of  similar  character  to  the  last,  and  was  decided  upon  a  statute  of 
New  Jersey,  imposing  a  transit  duty  on  the  corporations  of  other 
itates  laid  on  tonnage  carried  by  them  through  New  Jersey.    The 
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ease  fiilly  concedes  the  power  of  a  state  to  leyy  taxes  which  may 
incidentally  aflfect  interstate  commerce,  and  places  the  invalidity  of 
the  tax  on  the  ground  of  special  discrimination.  ^'  This  tax/'  said 
the  chief  justice,  ^' falls  on  interstate  commerce  alone.  It  reaches 
no  further.  The  burden  is  not  on  general  business,  one  branch  of 
which  is  the  transportation  of  extraterritorial  goods.  On  the  con- 
trary, the  only  business  of  the  plaintiff  which  is  not  taxed,  is  the 
business  of  such  company  done  entirely  in  New  Jersey,  and  which 
does  not  consist  of  the  transportation  of  merchandise  from  state  to 
state.  The  law  discriminates,  and  selects  the  transportation  of  com- 
modities passing  from  state  to  state  as  the  peculiar  objects  of  the 
duty.''  He  then  proceeds  to  show  the  true  character  of  such  dis- 
<}riminating  laws  or  regulations  of  interstate  commerce,  and  their 
disastrous  effects  on  the  relations  of  state& 

Steamship  Company  y.  Port  Wardens,  6  WalL  31.  This  case  has 
no  bearing  on  the  point  before  us.  It  was  a  bald  attempt  to  levy  a 
duty  of  five  dollars  on  every  vessel  entering  the  port  of  New  Orleans, 
in  the  form  of  a  fee  to  the  master  and  wardens  of  the  port,  '^  whether 
-called  on  to  perform  any  service  or  not."  It  was  held  to  be  both  a 
tax  on  tonnage  and  a  regulation  of  commerce. 

I  have  not  been  able  to  have  access  to  the  nineteenth  volume  of 
Xjouisiana  annual  reports  to  examine  the  case  of  The  State  v.  Ken* 
nedy.  The  quotation  from  it  seems  to  have  no  special  bearing  on 
the  case  in  hand.  The  last  case  is  Crandell  v.  Nevada,  6  WalL  35. 
Nevada  enacted  ^Hhat  there  shall  be  levied  and  collected  a  capita- 
tion tax  of  one  dollar  upon  every  person  leaving  the  state  by  any 
railroad,  stage-coach  or  other  vehicle  engaged  or  employed  in  the 
business  of  transporting  passengers  for  hire,"  to  be  collected  and 
paid  by  the  carriers.  A  noticeable  feature  of  this  case  is,  that  the 
repugnance  of  the  state  law  to  the  federal  constitution  is  denied  to 
rest  on  the  ground  that  it  is  a  regulation  of  commerce  in  conflict 
with  the  federal  law,  and  it  is  placed  on  the  restriction  of  the  con- 
stitutional right  of  all  citizens  freely  to  pass  to  the  seat  of  govem- 
menty  the  sea-ports,  the  public  offices,  and  to  other  points  on  busi- 
ness with  federal  agents  and  in  the  federal  service.  But  had  it  been 
laid  on  other  grounds,  still,  like  the  Missouri  and  New  Jersey  cases, 
■t  was  a  clear  case  of  discriminating  against  intercourse  with  other 
states,  which,  if  admitted  as  a  valid  state  power,  could  be  carried  to 
the  point  of  interdiction  by  increased  taxation. 

I  have  deferred  noticing  the  favorable  case  of  the  Pennsylvania 
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Railroad  Company  y.  ComnionweaUh,  3  Grant,  129,  because  of  the 
alleged  distinction,  that  the  tonnage  tax  there  is  justified  by  the  con* 
tract  of  the  company  found  in  its  charter.  But  the  decision  was  not 
rested  on  that  ground ;  it  was  placed  on  the  broad  basis  that  the 
three-mill  tax  per  ton  is  simply  a  mode  of  taxing  the  compiiny 
according  to  the  magnitude  of  the  business,  justified  by  the  natur<) 
of  the  subject  and  the  power  of  the  state  oyer  it,  and  is  not  rep^g 
nant  to  the  powers  conferred  upon  congress,  or  the  prohibitory 
clauses  against  laying  duties  on  imports,  exports  or  tonnage.  Nor 
do  I  think  that  a  contract  relation  helps  the  opposite  argument. 
Let  it  once  be  conceded  that  the  state  law  is,  in  fact,  a  regulation 
of  interstate  commerce,  or  imposes  a  tax  on  imports,  exports  or 
tonnage,  in  the  sense  of  the  federal  constitution,  and  the  contract 
relation  will  not  justify  it  The  state  cannot  accomplish  by  con* 
tract  what  she  cannot  accomplish  by  law. 

The  act  we  are  now  considering  is  in  no  sense  a  regulation  of 
commerce,  or  an  attempt  to  tax  interstate  commerce.  It  is  the 
lawful  exercise  of  state  power  oyer  creations  and  uses  brought  into 
existence  by  her  own  authority ;  a  proper  tax  upon  the  use  of  the 
franchises  granted  by  her  for  the  benefit  of  all  alike  who  employ 
them,  and  in  consideration  of  yaluable  priyileges  and  facilities  fiir- 
nished  to  them  by  her  authority  and  permission.  The  subject  it 
wholly  internal,  and  the  imposition  equal  in  its  operation  and 
equitable  in  its  distribution ;  while  to  exempt  freight  passing  out 
or  coming  into  the  state  from  its  operations  would  be  unjust  dis- 
crimination against  our  own  citizens  and  in  fayor  of  the  citizens 
of  other  states.  The  case  is  not  rested  on  the  debatable  ground  of 
state  power  to  regulate  interstate  commerce  in  the  absence  of  con- 
gressional legislation  on  the  same  subject,  but  on  the  admitted  right 
of  a  state  to  execute  its  power  of  eminent  domain  in  the  construc- 
tion of  works  for  the  transportation  of  freight  and  passengers,  and 
to  legislate  and  tax  their  use  by  those  who  choose  to  employ  them,  as 
undoubted  subjects  of  her  domestic  affairs,  and  of  that  internal  com- 
merce which  she  can  rightfully  control  so  long  as  she  does  not  fraudu- 
lently exercise  her  power  to  the  injury  of  the  citizens  of  other  statea 

For  these  reasons  the  judgments  in  all  the  cases  are  reyerscd,  and 
a  writ  of  venire  facias  de  novo  awarded  in  each  case. 

Read,  J.,  dissented. 
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(82F^80e.) 
FoTtign  divorcs — dmoer, 

J  M  settled,  that  the  iz^Jured  party  m  the  marriage  relation  must  seek  redres  in 
the  f ormn  of  the  defendant,  unless  such  defendant  has  removed  from  what 
was  before  the  common  domicile  of  both. 

'Wnen  a  court  has  not  Jurisdiction,  notice  or  even  process  duly  served  cannot 
give  vitality  to  the  Judgment 

At  common  law,  adultery  was  no  bar  of  dower,  and,  by  the  statute  of  West- 
minster (18  Edw.  1, 1,  c.  84),  elopement  or  departure  by  the  wife  willin^y  from 
her  husband,  as  well  as  adultery,  is  necessary  to  make  the  bar  complete. 

J.  E,  the  husband  of  A.  E.,  after  marriage,  removed  to  another  state — A  R  not 
accompanying  him.  While  there,  he  procured  a  divorce,  on  the  ground  of 
the  adultery  of  A  K  Subsequently,  he  became  seized  of  certain  real  estate 
in  Pennsylvania,  to  which  he  returned,  and  married  another  woman.  A  por- 
tion of  this  estate  was  conveyed  by  him  to  J.  R,  who  purchased  in  good  foith 
and  without  knowledge  of  J.  E.'s  prior  marriage — the  second  wife  Joining  in 
the  conveyance.  In  the  mean  time,  A  E.  was  living  and  cohabiting  with 
another  man,  claiming  to  be  his  wife.  J.  E.'s  second  wife  having  died,  he 
became  reconciled  to  A  K,  and  lived  with  her.  Upon  J.  R's  death,  A  S. 
brought  action  for  her  dower  in  the  real  estate  conveyed  to  J.  R.  HM^  that 
■he  WQA  entitled  to  dower,  and  that  she  was  not  estopped  from  claiming  the 
jame  by  reason  of  her  acts  and  declarations,  which  could  not  have  influenced 
J.  R  in  the  purchase. 

Ebbob  to  court  of  oommon  pleas  of  Dauphin  oounty. 

Action  of  dower,  unde  nihil  habet 

John  Elder  married  Amelia  Dehart  in  1841.  The  same  year  he 
removed  to  Tennessee,  where  he  remained  until  1853.  His  wife 
remained  in  Pennsylvania  during  all  this  time.  In  1850  Elder  pro- 
cured in  the  Tennessee  courts  a  divorce  from  her,  on  the  ground  of 
adultery.  The  proceedings  were  ex  parte,  the  wife  not  being  out 
of  Pennsylvania  during  their  pendency,  and  not  appearing  in  an; 
manner  on  them. 

Elder  became  seized  of  certain  real  estate  in  Pennsylvania,  upon 
the  death  of  his  father,  in  1853.  Returning  to  this  state  in  thai 
year,  he  lived  a  short  time  with  his  former  wife,  but  in  1854  married 
another  woman. 

In  1856  he  and  his  second  wife  joined  in  a  deed  to  John  Reel  of  a 
farm  which  had  heen  part  of  Elder's  father's  estate.    Beel  supposed 
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that  the  woman  Hying  with  Elder,  and  joining  in  the  oonyeyanoe» 
was  his  wife,  and  was  ignorant  of  the  circumstances  of  the  prior 
marriage. 

^t  that  time,  Amelia  was  Hying  with  a  man  named  Pickel,  in 
Philadelphia,  as  his  wife,  and,  being  prosecuted  subsequently  for 
adultery,  ayerred  that  she  was  diyorced  from  Elder,  and,  substan- 
tiating her  statement,  was  discharged.  Elder's  second  wife  dying, 
he  was  reconciled  to  Amelia^  and  liyed  with  her  from  1857  until 
1860,  the  time  of  his  death.  This  action  was  brought  to  recoyer 
dower  in  the  estate  conyeyed  to  BeeL 

The  judgment  below  was  for  the  defendant,  &om  which  plaintiif 
appeals. 

W.  De  Wittf  for  the  plaintiff,  cited  on  the  subject  of  jurisdic- 
tion, Bissell  y.  BriggSy  9  Mass.  466 ;  Phelps  y.  HolJcer^  1  Dal.  261  \ 
Armstrong  y.  CarsorCsy  Eo/rs^  %  id.  302;  Benton  v.  Burgoty  10 
S.  &  R.  240 ;  Dorsey  y.  Dorsey,  7  Watts,  350 ;  Steel  y.  Smith,  7  W. 
&  S.  450 ;  Baxley  y.  Linah,  4  Harris,  241 ;  Rogers  y.  Burns,  3  Casey, 
527 ;  Bishop  y.  Bishop,  6  id.  416 ;  MiUimore  y.  Miltimore,  4  Wrighti 
159 ;  Colvin  v.  Reed,  5  P.  F.  Smith,  375 ;  Hoffman  y.  Hoffman,  55 
Barb.  N.  Y. ;  Flower  y.  Parker,  3  Mason,  251 ;  Story's  Oonflict  of 
Laws,  chap.  14,  g§  539,  543,  546 ;  Piquet  y.  Swan,  3  Mason,  U]9 ; 
Fenton  y.  Oarlich,  8  Johns.  194 ;  Dunn  y.  Dunn,  4  Paige,  425 ; 
Lyon  y.  Lyon,  2  Gray,  367 ;  Arnold  v.  Tourtdet,  13  Pick.  172 ;  Irby 
y.  Wilson,  1  Dey.  &  Bat  568 ;  Borden  y.  Fitch,  15  Johns.  121 ; 
MiUs  y.  Duryee,  7  Cranch,  481. 

As  to  forfeiture  of  dower  by  adultery.  Thomas's  Ooke,  703,  n.  \ 
Green  v.  Harvey,  3  Bacon's  Abr.  tit.  Dower,  p.  224 ;  StegaU  y.  Ste- 
gaU,  2  Brock.  258 ;  4  Kenf  s  Ooul  53 ;  1  Boper  on  Husband  and 
Wife,  331 ;  Cogswell  v.  Tibhetts,  3  N.  H.  41 ;  Walters  y.  Jordan, 
13  Ired.  361 ;  Oraham  y.  Law,  6  Jones'  U.  C.  0.  310 ;  Shaeffer  y. 
Richardson's  AdmWs,  27  Ind.  123 ;  Bell  y.  Nealy,  1  Baileys  (S.  0.) 
312 ;  1  Washburn  on  Beal  Prop.  227 ;  Scribner  on  Dower,  498,  §  2 ; 
1  Bishop  on  Marriage  and  Diyorce,  628 ;  Coke's  Lit.  33,  n.  8 ;  Men- 
villus  Case,  13  Coke,  23 ;  EoUe's  Abr.  tit  Dower,  680 ;  1  LiUy'i 
Abr.  669,  tit  Dower,  H.;  Perkin's  Con.  tit  Dower,  155;  Harris 
V.  Harris,  4  Esp.  41 ;  Bateman  y.  Ross,  1  Dow.  235 ;  Park  on  Dower, 
222 ;  Clancy  on  Married  Women,  201 ;  1  Boper  on  Husband  and 
Wife,  pt  2,  559 ;  1  Brightly  on  Husband  and  Wife,  539 ;  1  Hil- 
tiard  on  Beal  Prop.  101 ;  4  Kent,  53 ;  1  Washburn  on  Beal  Propi 
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227 ;  Scribner  on  Dower,  506 ;  Lakin  t.  Lalsin,  2  Allen,  45 ;  Bryan 
V.  BachseOery  6  R  I.  546 ;  Lecompte  v.  Washj  9  Miss.  557 ;  ffottist&r 
y.  HoUiater,  6  Barr.  449 ;  Nathan  v.  Nathan,  2  Phila.  205. 

L.  B.  £  Hamilton  Alricks,  for  defendant,  cited  as  to  jurisdiction. 
Bishop  y.  Bishop,  6  Casey,  416 ;  Rogers  y.  Rogers,  15  B.  Monroe, 
364 ;  Dorsey  v.  Dorsey,  7  Watts,  352 ;  Oolvin  v.  Reed,  5  P.  P.  Smith, 
375 ;  Hart  v.  Lexas,  21  Wend.  40 ;  MiUimore  y.  Miltimore,  4  Wrightj 
151 ;  WarrmcUrr  y.  Warrender,  9  Bligh,  89 ;  2  Kent's  Com.  117 ; 
Mills  y.  Duryee,  7  Cranch,  481 ;  Hollister  y.  HoUister,  6  Barr.  451; 
Oreen  y.  Green,  11  Pick.  410 ;  Harteau  y.  Harteau,  14  Pick.  181 ; 
Harding  y.  ^22^,  9  Green,  140;  Tb^^n  y.  TbZdn,  2  Black£  407; 
HuU  y.  JJuZ^  2  StrobkEq.  174;  Parsons  on  Coht  117,  note;  Bishop 
on  Marriage  and  Diyorce,  155. 

Shabswood,  J.  The  only  assignment  of  error  which  we  shall 
consider,  are  the  2d,  3d  and  4th.  Those  which  remain  are  so 
clearly  contrary  to  the  rales  of  this  court  (6  Harris  578),  that  we  must 
dismiss  them  on  that  ground.  Fortunately,  howeyer,  no  injury 
results  to  the  plaintiff  in  error,  for  the  only  questions  which  arise  on 
the  record  are  presented  in  the  assignments,  which  are  well  made. 

The  first  of  these  questions  is  as  to  the  effect  of  the  diyorce  a  vin- 
culo matrimonii  decreed  by  the  circuit  court  of  Montgomery  county, 
Tennessee.  The  court  below  instructed  the  jury  as  follows:  "We 
are  of  the  opinion  that  the  diyorce  decreed  by  the  court  of  Tennes- 
see effectually  destroyed  the  marriage  contract  between  John  and 
Amelia  Elder."  It  is  probable  that  the  learned  judge  would  not 
haye  so  held,  if,  at  the  time  of  the  trial  below,  Colvin  y.  Reed,  5 
P.  F.  Smith,  375,  had  been  reported,  or  the  decision  brought  to  his 
notice.  That  case  rules  this.  It  settles  that  the  injured  party  in 
the  marriage  relation  must  seek  redress  in  the  forum  of  the  defend- 
ant, unless  where  such  defendant  has  remoyed  from  what  was  before 
the  common  domicile  of  both.  "  In  a  proceeding  to  dissoWe  a  mar- 
riage,** says  Aqnbw,  J.,  "the  parties  stand  upon  a  leyel  of  rights; 
when  the  injured  party  seeks  a  new  domicile,  and  the  domiciles  are, 
therefore,  actually  different,  there  is  no  greater  reason  why  the  hus- 
band's new  domicile  should  preyail  oyer  the  wife's,  than  that  hers 
should  prevail  over  his.  In  this  aspect,  justice  requires  that  neither 
should  draw  the  other  within  the  folds  of  a  foreign  jurisdiction." 
The  rule  thus  established  is  so  reasonable  and  fair  that  it  must  com- 
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mend  itself  to  eyery  man's  innate  sense  of  justice;  for,  surely,  it 
needs  no  argument  to  proye  that  no  one,  who  has  not  shut  himself 
out  by  his  own  yoluntary  act  of  flight  from  justice,  should  be  con- 
demned without  a  hearing  or  an  opportunity  to  be  heard.  Nor  did 
the  eyidence  giyen  of  the  notice  of  the  pendency  of  the  proceeding, 
admitting  that  it  was  senred  on  the  plaintiff,  make  any  difference; 
for,  in  the  language  of  the  opinion  in  Colvin  y.  Reed^  ^^back  of  it 
lies  the  want  of  power  of  the  distant  state  to  subject  her  to  its  juris- 
diction." Clearly,  when  it  is  once  determined  that  a  court  has  not 
jurisdiction,  notice,  or  eyen  process  duly  senred,  cannot  giye  yitality 
to  the  judgment  it  may  pronounce.  It  is  null  and  yoid,  at  least,  as 
to  any  extraterritorial  effect  Nor  can  it  alter  the  case  that  the  title 
to  iihe  land  in  which  the  plaintiff  claimed  her  dower  did  not  yest  in 
John  Elder  until  after  the  decree  was  pronounced.  At  the  time  it 
did  so  yest,  the  plaintiff  was  his  lawful  wife,  and  entitled  to  her 
dower,  after  his  death,  in  any  lands  of  which  he  might  be  seized  at 
any  time  during  the  coyerture. 

The  remaining  questions  arise  firom  the  following  language  of  the 
charge,  specified  in  the  second  assignment  of  error:  ^  We  are  of  the 
opinion,  that,  independent  of  the  diyorce,  the  plaintiff,  by  her  course 
of  conduct,  is  precluded  from  recoyering  dower  in  the  present  case, 
lud  your  yerdict  should  be  in  fayor  of  the  defendant."  This  instmo- 
tioj  took  eyery  question  of  fact  from  the  jury.  In  this,  we  think, 
there  was  error.  Setting  aside  the  Tennessee  record,  which,  in  this 
part  of  his  charge,  the  judge  excludes  from  consideration,  so  tax 
from  there  being  any  conclusiye  eyidence  which  would  justify  the 
court  in  withdrawing  the  case  fit>m  the  jury,  it  was  all  oral  testi- 
mony, depending  not  only  on  the  credit  to  be  giyen  to  the  witnesses, 
but  on  the  construction  to  be  put  on  their  language.  Howeyer  clear 
and  indisputable  may  be  the  proof,  when  it  depends  upon  oral  testi- 
mony, it  is,  neyertheless,  the  proyince  of  the  jury  to  decide,  under 
instructions  from  the  court,  as  to  the  law  applicable  to  the  facts,  and 
subject  to  the  salutary  power  of  the  court  to  award  a  new  trial,  if 
they  should  deem  the  yerdict  contrary  to  the  weight  of  the  eyidence. 

But,  assuming  the  facts  in  eyidence  as  all  proyed,  we  think  the 
instruction  would  still  be  erroneous.  It  could  only  haye  been  based 
upon  one  of  two  assumptions  of  law :  either  that  the  adultery  proyed 
to  haye  been  committed  by  the  plaintiff  was  a  legal  bar  to  her  action 
of  dower,  or  that  she  was  equitably  estopped  by  her  acts  or  declara- 
tions from  setting  up  her  claim  against  the  defendant. 
Vol.  I.— 53 
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At  oommon  law,  adultery  was  no  bar  of  dower;  for,  says  Lord 
Ooke,  ^  it  is  necessary  that  the  marriage  do  continne,  for,  if  that  be 
dissolyed,  the  dower  ceases,  ubi  nullum  matrimoniumy  ibi  nulla  dos. 
Bnt  this  is  to  be  understood  where  the  husband  and  wife  are  divorced 
a  vinculo  matrimonii,  as  in  case  of  precontract,  consanguinity,  affin- 
ity, eta,  and  not  a  ntensa  et  thoro,  only  for  adultery/'  Oo.  Litt  3IS, a; 
2  West  435 ;  Sir  William  Grant,  in  Seagrave  y.  Seagrave,  13  Ves. 
443 ;  Bryan  y.  Bachseller,  6  B.  L  546.  But  the  law  was  changed^  in 
this  respect,  by  the  statute  of  Westminster,  13  Edw.  I,  st  1,  a  34 
(Rob.  Dig.  188),  by  which  it  was  provided,  "  that,  if  a  wife  willingly 
leaye  her  husband,  and  go  away  and  continue  with  her  ayouterer, 
she  shall  be  barred  foreyer  of  action  to  demand  her  dower  that  she 
ought  to  haye  of  her  husband's  lands,  if  she  be  convicted  thereupon, 
except  that  her  husband  willingly,  and  without  coercion  of  the 
church,  reconcile  her  and  suffer  her  to  dwell  with  him;  in  which 
case,  she  shall  be  restored  to  action/'  As  well  by  the  express  words 
of  this  statute,  as  the  uniform  construction  put  upon  it  by  the  courts, 
elopement,  or,  perhaps,  to  speak  more  accurately,  a  voluntary  sepa- 
ration, or  departure,  by  the  wife  from  her  husband,  as  well  as  adul- 
tery, is  necessary  to  make  the  bar  complete.  Oo.  Litt.  32,  b;  2  Inst 
435.  It  is  true  that  this  elopement  need  not  be  with  the  adulterer; 
for,  even  where  there  has  been  a  voluntary  separation  by  mutual 
agreement,  the  statute  applies.  Hethrington  v.  Graham,  6  Bing.  135. 
It  is  still  necessary,  however,  that  she  should  have  separated  herself 
from  him  sponte — willingly.  The  provision  of  the  statute  is  com- 
prehended shortly,  as  Lord  Ooke  tells  us,  in  two  hexameters: 

Sponte  virom  mulier  f ugiens  et  adultera  facta, 
Dote  sua  careat,  hIbI  sponsi  sponte  retracta. 

Oreen  v.  Harvey,  Boll.  Abr.  680;  Bacon's  Abr.,  tit.  Dower,  F;  8to* 
gaU  V.  Stegall,  2  Brock.  259 ;  Cogswell  v.  Tibhette,  3  N.  H.  41 ;  Shaf- 
fer  V.  Richardson,  27  Ind.  122 ;  Walter  v.  Jordan,  13  Ired.  361 ; 
BeU  V.  Nealy,  1  Bailey  (S.  0.)  312.  Now,  there  was  not  only  no 
evidence  that  the  plaintiff  had  willingly  left  her  husband,  but  the 
proof  was  direct,  positive,  and  uncontradicted,  that  he  had  deserted 
her.  He  did  not  request  her  to  go  with  him,  nor  even  inform  her 
of  his  intention.  He  left  her  clandestinely,  on  the  false  pretense 
that  he  was  going  a-gunning,  and  was  absent  for  several  years.  His 
own  crime  of  unfaithfulness  to  his  marriage  vows  exposed  )  «r  to 
seduction,  and  that  she  fell  was  as  much  his  fault  &5  hers.    The 
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industry  and  zeal  of  the  plaintiff's  oonnsel  has  found  a  case  in  point, 
decided  in  the  common  pleas  of  Upper  Canada  {Cfraham  y.  Law, 
6  Jones^  310) ;  but  it  required  no  authority  to  sustain  so  plain  a 
position.  This  view  renders  it  unnecessary  to  consider  the  effect  of 
the  evidence  of  final  reconciliation  between  John  Elder  and  the 
plaintiff,  as  it  only  could  become  important  if  the  dower  had  been 
barred  by  force  of  the  statute. 

At  the  time,  then,  of  the  execution  of  the  deed  to  the  defendant 
for  the  land,  the  plaintiff  was  the  lawful  wife  of  John  Elder,  and 
had  done  nothing  to  bar  her  action  of  dower.  Was  there  evidence 
of  any  thing  which  ought  to  work  as  an  equitable  estoppel  to  prevent 
her  maintaining  her  claim  against  the  defendant?  The  principle 
of  equitable  estoppel  is  well  stated  by  Lord  Ohief  Justice  Dekhan, 
in  Pichard  v.  S^ars^  6  Ad.  &  Ell.  469,  that,  ^*  when  one,  by  his  words 
or  conduct,  willfully  causes  another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so  at 
to  alter  his  own  previous  position,  the  former  is  concluded  from  aver* 
ring  against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time.''  CammantoeaUh  v.  MoUz^  10  Barr.  527.  ^Estoppels," 
says  WooDWABD,  J.,  **  operate  only  between  parties  and  privies;  and 
the  party  who  pleads  an  estoppel  must  be  one  who  was  adversely 
affected  by  the  act  which  constitutes  the  estoppeL"  Cuttle  v.  Brock* 
way 9  8  Casey,  49;  Eldred  v.  HasUtt^  Administrator,  9  id.  307.  We 
must,  therefore,  confine  our  consideration  of  the  acts  and  declara- 
tions of  the  plaintiff  to  such  as  had  taken  place  prior  to  the  convey- 
ance to  the  defendant  We  pass  by  the  question,  whether  Boxnfi 
evidence  should  not  have  been  adduced  to  show  that  they  were  known 
to  him  and  infiuenced  his  conduct  These  facts  were,  simply,  that 
the  plaintiff  had  been  living  in  adultery  with,  and  had  a  child  by,  a 
man  named  Pickel,  and  that  they  passed  as  man  and  wife.  This  is 
the  extent  of  the  testimony  of  Shaeffer,  the  only  witness  who  speaks 
as  to  a  period  prior  to  the  deed.  "  I  never  heard  them  say  they  were 
married  or  not  married,**  says  he.  Barbara  Britenbaugh  testifies, 
indeed,  ^  she  (the  plaintiff)  said  they^  were  married;  they  said  tiiejr 
had  a  certificate  of  marriage.  I  only  heard  her  say  she  had  a  certifi- 
floate  of  marriage;  said  this  when  she  first  came."  She  first  came 
to  Oampbellstown  in  the  last  of  March  or  beginning  of  April,  1856, 
which  was  the  only  place  where  the  witness  knew  them.  This  was 
aft^r  the  date  of  the  deed,  which  was  February  2, 1856.  These  sub- 
sequent declarations  could  not  estop  the  plaintiff;  for,  in  the  nature 
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of  things^  they  could  not  have  inflaenced  the  defendant  in  his  pur- 
chase,  and,  a  fortioriy  the  proceedings  before  Justice  Beed  can  have 
no  such  effect,  for  that  proceeding  was  commenced  as  late  as  Sep- 
tember 29, 1856.  TTpon  the  testimony,  then,  as  returned  with  this 
bill  of  exceptions,  it  does  not  appear  that  there  was  any  evidence  to 
submit  to  the  jury  which  ought  to  operate  as  an  estoppel.  That  the 
defendant  was  a  iana  fide  purchaser,  without  notice,  sufl9ciently 
appears ;  and  it  is  most  probable  that  he  was  deceived  into  the  belief 
that  the  woman  with  whom  John  Elder  was  then  living,  and  who 
joined  in  the  deed,  was  his  lawftd  wife ;  but  we  see  no  evidence  in 
the  cause  that  any  act  or  declaration  of  the  plaintiff  contributed  to 
produce  that  deception.  That  it  is  no  defense  to  an  action  of  dower 
that  the  defendant  is  a  bona  fide  purchaser,  for  value,  without  notice, 
is  a  point  well  settled  by  the  au&orities.  2  Soribner  on  Dower,  29^ 
and  the  cases  there  cited. 

Judgment  revereedj  and  venire  facias  de  novo  awarded. 


Obxtbhbtbb  y.  Southbbk  Mutual  Fisb  Insubaitob  Ooxpavt. 

(ainL8i(».) 

Ifuuranee  by  Judgment  creditor. 

A  Judgment  is  a  general  and  not  a  spedlic  lien,  and  the  Judgment  creditor  hm 
no  inrandde  Vt^^"^*-  In'^tedflo  property  of  ids  debtor. 

Bbbob  to  court  of  common  pleas  of  York  county. 

Action  upon  a  policy  of  insurance.  The  facts  sufficiently  appear 
in  the  opinion.  Judgment  below  for  defendant,  from  which  plaintiff 
i^ypeals. 

T.  K  Cochran  and  W.  0.  Chapman^  for  plaintiff 


w  H.  Weiser  and  J.  L.  Mayer^  for  defendants. 

Thoxpson,  0.  J.  Four  years  after  the  plaintiff  had  effected  an 
insurance  on  the  property  covered  by  the  policy  of  the  defendant, 
on  which  the  suit  was  brought,  he  sold  and  conveyed  it  to  a  third 
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party^  one  Donahoe,  and,  haying  received  a  portion  of  the  purchase- 
money,  took  a  judgment  for  the  balance.  Some  months  after  this 
the  property  was  destroyed  by  fire.  Not  haying  assigned  the  policy 
to  the  purchaser,  he  now  claims  to  recoyer  on  it  in  satis&ction  of 
ins  judgment,  on  the  ground  that,  to  that  extent,  he  has  an  interest 
in  the  property  sold  and  conyeyed. 

That  there  is  material  difference,  especially  in  the  law  of  insurance, 
between  a  mortgage  and  judgment  is  beyond  question.  The  able 
argument  of  the  counsel  for  the  defendant  in  error,  and  the  authori- 
ties cited  by  them,  very  clearly  show  this.  In  Brittan^s  Appeat, 
9  Wright,  172,  Stbokg,  J.,  said :  ^'  They  (mortgages)  are  in  form 
defeasible  sales,  and,  in  substance,  grants  of  specific  security,  or 
interest  in  land  for  the  purpose  of  security.  Ejectment  may  be 
maintained  by  a  mortgagee,  or  he  may  hold  possession  on  the  foot- 
ing of  ownerdiip,  and  with  all  its  incidents." 

That  a  mortgagee  has  an  insurable  interest  on  property  is  so  well 
understood,  that  it  would  be  a  waste  of  time  to  cite  authorities  to 
prove  it.  Hence  it  is  a  yery  common  thing  to  strengthen  the  seou- 
niy  by  insurance  of  the  property  for  the  benefit  of  the  mortgagee. 
That  its  purpose  is  ordinarily  a  security  does  not  destroy  the  l^al- 
itj  of  the  insurance.  The  interest  in  the  property  pledged  or  mort- 
gaged is  co-extensiye  with  the  security  it  is  to  satisfy.  Being  a 
specific  lien,  no  other  property  is  answerable.  It  is,  therefore;,  a 
specific  pledge  of  definite  property,  and  the  mortgagee  has^  neces- 
sarily, an  interest  in  it 

But  a  judgment  is  a  general  and  not  a  spedfio  lien.  Buth*$ 
Appealy  4  P.  F.  Smith,  173.  If  there  be  personal  property  of  the 
debtor,  it  is  to  be  satisfied  out  of  that  If  there  be  not,  then  it  is  a 
lien  on  all  his  real  estate  without  discrimination,  and,  hence,  the 
plaintiff  is  not  interested  in  the  property  as  property,  but  only  in 
his  lien.  As  was  said  in  Coover  y.  Blacky  1  Barr.  493,  the  judgment 
creditor  has  neither /u^  in  re  nor  cul  rerriy  as  regards  the  defendant's 
property.  He  has  a  lien,  and  the  law  giyes  a  right  to  satisfaction 
out  of  the  property,  and  that  is  all.  For  the  same  doctrine  see 
BeicTs  Appeal,  11  Harr.  476,  and  Conrad  y.  Atlantic  Insurance  Co, 
1  Pet  384.  To  these  might  be  added  citations  of  authorities  almost 
without  limit 

The  result  of  all  this  is,  that  the  plaintiff  haying  sold  and  con 
veycd  the  property  in  question  before  its  destruction  by  fire,  taking 
•nly  a  judgment  for  the  unpaid  purchase-money,  had  no  interest  in 
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the  property  when  it  was  destroyed.  That  the  judgment,  being  for 
pnrchase-money,  did  not  draw  after  it  a  specifio  pledge  of  the  land, 
as  in  case  of  a  mortgage,  is  shown  by  RutVs  Appeal,  supra.  like 
any  other  judgment,  it  was  a  general  lien,  and  to  be  satisfied  by 
execution  of  the  personal  property  of  the  debtor  first,  and  after  that 
out  of  any  other  estate,  as  well  as  that  for  which  it  was  given,  to 
secure  purchase-money. 

This  want  of  interest  in  the  property  was  a  complete  answer  to 
the  plaintiff's  action,  and  renders  it  unnecessary  to  consider  other 
questions  considered  in  the  argument 

Judgment  affirmsd. 


OoiOfOXrWBALTH  T.  GaMBLB. 

(fliPaLsa.) 

ChnMuiicnal  law — Tnwre  qf  JudiekU  qfflee. 

Hie  Fteonsylyania  legislatare  establiahed  the  twent7*ninth  JadicSal  district.  Iff 
act  of  28th  Febmaiy,  1868,  mider  which  act  J.  G.  was  elected  and  commis- 
sioned  president  Judge  of  the  district  By  an  act  passed  March  ISth,  18W, 
the  former  act  was  repealed,  and  the  diatrict  was  abolished.  EM^  that  the 
act  of  1869  was  inyalid,  as  being  an  attempt,  substantially,  to  abolish  the  office 
of  president  Judge  of  the  29th  district. 

The  term  of  the  Judicial  office  is  fixed  by  the  constitution,  and  it  is  beyond  the 
power  of  the  leii;islature  to  diminish  it 

The  powers,  authority  and  Jurisdiction  of  an  office  are  inseparable  from  it 
The  legislature  may  diminish  the  aggregate  amount  of  duties  of  a  Judge,  by 
the  division  of  his  district,  or  otherwise,  but  must  leave  the  authority  and 
Jurisdiction  pertaining  to  the  office  intact 

Quo  WABBAKTO.  Information  filed  to  determine  right  of  the 
defendant  to  the  office  of  judge  of  common  pleas.  The  fisusts  appear 
sufficiently  in  the  opinion.  The  decision  (on  a  demurrer  to  the 
replication)  below,  was  for  the  defendant,  firom  which  the  common* 
wealth  appealed. 

Sirong  dt  Meredith^  and  Black  for  defendant 

8.  0.  TTiompson  and  B.  H  Brewster,  attorney-general,  for 
monwealth. 
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Thompson,  C.  J.  On  the  28th  of  February,  1868,  Lycoming 
county  being  part  of  the  eighth  judicial  district  of  the  common* 
▼ealth,  was,  by  act  of  assembly  of  that  date,  erected  into  a  new  dis- 
trict, to  be  called  the  twenty-ninth ;  and  afterward,  at  the  ensuing 
general  election,  the  respondent,  James  Gamble,  was  duly  elected, 
and  subsequently  commissioned,  as  president  judge  of  the  district^ 
took  the  oath  of  oflSce,  and  entered  upon  the  performance  of  hia 
duties  as  judge  of  the  courts  in  it 

On  the  16th  of  March,  1869,  an  act  of  assembly  was  passed  and 
approved  by  the  goyemor,  repealing  the  aboye  act  creating  the 
twenty-ninth  district,  transferring  it  to  and  constituting  it  part  of 
the  fourth  judicial  district,  in  which  the  Hon.  Bobert  O.  White  is 
is  president^  and  Henry  W.  Williams  is  assistant  law  judge.  The 
respondent,  being  of  opinion  that  the  act  was  inyalid,  and  consider- 
ing it  his  duty  so  to  treat  it,  continued  to  discharge  the  duties  of 
president  judge  of  the  district;  whereupon,  the  attorney-general,  in 
the  name  of  the  commonwealth,  sued  out  a  writ  of  quo  warranto,  to 
test  the  right  of  the  respondent  to  exercise  the  jurisdiction  and  per* 
form  the  duties  and  fttnctions  of  judge  of  the  courts  of  the  district; 
and  this  brings  before  us  the  inquiry,  whether  the  legislature  had 
the  power  to  deprive  him  of  all  jurisdiction  and  power  under  his 
commission,  granted  in  pursuance  of  the  constitution,  and  to  trans- 
fer the  exercise  of  the  same  to  other  judges,  neither  elected  nor  com- 
missioned for  that  purpose.  The  essence  of  the  inquiry  under  the 
facts  L3,  whether  the  legislature,  by  a  mere  legislative  act,  can  remove 
a  judge  from  the  exercise  of  the  duties  and  jurisdictions  of  his  office, 
and  appoint  another,  or  others,  to  fill  his  place. 

Pursuant  to  his  election,  Judge  Gamble  received  a  commission 
from  the  governor,  the  tenure  of  which  was,  by  the  constitution,  to 
continue  for  ten  years,  on  the  only  condition  that  he  should  so  long 
^^ behave  himself  well."  Having  taken  the  office  and  entered  upon 
the  peiformance  of  its  duties,  its  duration  was  assured  to  him  by  the 
constitution  for  the  full  i>eriod  mentioned,  subject  to  be  terminated 
only  by  death,  resignation  or  breach  of  condition,  which  breach 
could  not  be  legislatively  determined,  but  only  by  a  trial  before  the 
Benaite  on  articles  of  impeachment  duly  preferred,  or,  in  case  the 
breach  amounted  to  total  disqualification,  perhaps  by  address 
of  two-thirds  of  each  branch  of  the  legislature.  These  are  the 
ordained  constitutional  remedies  in  such  cases,  and  there  can  b« 
no  others.    Lowe  v.  7%«  Commonwealth,  4  Met  (Ky.)  237. 
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These  constitntional  provisionay  and  another  requiring  that  ade- 
quate compensation  shall  be  provided  by  lair  for  the  judges,  whieh 
diall  not  be  diminished  during  the  continuance  of  their  oiBoeSy  not 
only  give  precision,  but  inriolability,  to  the  tenure  of  the  judicial 
office,  by  any  but  the  constitutional  mode  referred  to.  Their  object 
and  effect  were,  undoubtedly,  to  establish  the  complete  independence 
of  the  judiciary,  not  only  in  its  operations  among  the  people,  but  as 
against  possible  encroachments  by  the  other  co-ordinate  branches 
of  the  goyemment  Possessing  neither  the  power  of  the  purse  nor 
the  sword,  as  the  executiye  and  legislative  branches,  without  using 
the  expression  in  an  entirely  figuratiye  sense,  may  be  said  to  do,  the 
judiciary  was  by  fisur  the  weakest  branch  of  the  goyemment ;  and  as 
its  operations  were  necessarily  to  affect  indiyidual  interests  in  the 
community,  it  was  obyiously  proper,  in  order  to  secure  its  inde- 
pendence against  the  action  of  the  other  branches  more  liable  to  bo 
swayed  by  impulse,  or  operated  upon  by  indiyidual,  party  or  sec- 
tional influence,  to  protect  it  by  express  constitutional  barriers;  and 
it  was  so  done.  Nowhere  is  this,  as  an  essential  principle  of  the 
constitution,  better  expressed  than  by  Bogebs,  J.,  in  The  Common- 
wealth  y.  Mann,  5  W.  ft  S.  403.  Among  other  remarks  of  the  learned 
judge  are  the  following :  ^  The  independence  of  the  judges  is  equally 
requisite  to  guard  the  constitution  and  rights  of  indiyiduals  from 
the  effect  of  those  ill-humors  which  the  acts  of  designing  men,  or 
the  influence  of  particular  conjunctures,  sometimes  create  among 
the  people  themselves,  and  which,  although  they  speedily  give  place 
to  better  information  and  more  deliberate  reflection,  have  a  tendency, 
m  the  mean  time,  to  occasion  dangerous  innovations  in  the  govern- 
ment, and  severe  oppression  of  the  minor  party  in  the  community." 

An  independent  judiciary  must  ever  be  a  cardinal  principle  of 
constitutional  government  It  was  adopted  in  forming  the  federal 
constitution,  both  in  regard  to  the  express  tenure  of  the  office,  and 
in  providing  a  fixed  compensation,  undiminishable  during  the 
continuance  of  the  office.  And  so  in  every  state  in  the  union  this 
independence  is  secured,  during  the  tenure  of  the  office,  by  con- 
stitutional provisions,  and  judges  are  made  secure  from  interference 
fh)m  any  quarter,  with  the  exercise  of  their  jurisdiction  and  powers, 
excepting  in  the  modes  prescribed  in  the  several  constitutions. 
These  provisions  were  not  the  result  of  a  wise  philosophy  or  far- 
teeing  policy,  merely.  They  resulted,  rather,  from  severe  trials — 
experience  —  in  the  country  from  which  we  have  largely  derived 
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our  lawB  and  many  of  our  principles  of  liberty.  History  has  pre- 
served numerous  melancholy  examples  of  the  want  of  a  judiciary 
independent  by  law,  before  it  was  accomplished  in  England.  The 
tyrannical  reigns  of  Oharles  II  and  James  II  are  so  ftiU  of  them,  that 
the  reyolution  of  1688  could  scarcely  have  been  other  than  a  oonse- 
•quenoe  of  them.  A  short  time  after  the  revolution,  and  by  the 
English  acts  of  settlement,  it  was  declared  that  the  salaries  of  the 
judges  should  be  ascertained  and  established  by  law ;  and  by  statute 
1  (}eo.  Ill  they  were  secured  absolutely  during  the  commissions  of 
the  judges,  which  are  for  life,  on  the  same  condition  as  ours — of 
good  behavior.  We  must  regard  this  as  a  clearly  established  prin- 
ciple of  our  constitution.  The  judicial  ofBce  is  created  by  the  con- 
stitution, and  so  is  its  tenure,  and  the  compensation  is  protected  by 
it  when  once  fixed  by  the  legislature.  The  amenability  of  the 
judges  is  also  provided  for,  and  this  excludes  all  other  modes.  Thus 
is  independence  supposed  and  intended  to  be  secured  by  the  consti- 
tution. It  must  follow,  therefore,  that  any  legislation  which  im- 
pinges on  this  feature  of  the  constitution,  is  invalid.  Not  only  was 
the  judiciary  thus  made  independent,  but,  as  a  co-ordinate  branch 
of  the  government,  its  protection  and  existence  were  supposed  to  be 
oompletely  assured. 

Gould  the  principle  of  the  independence  of  the  judiciary,  and,  at 
the  same  time,  its  integrity  as  a  co-ordinate  branch  of  the  govem- 
rnent^  have  been  more  effectually  assailed  than  by  the  passage  of  the 
act  repealing  the  twenty-ninth  judicial  district,  and  its  transfer 
bodily  to  another  district  and  to  other  judges?  Even  if  the  com- 
mission might,  for  compensation,  endure  after  all  power  and  every 
duty  under  it  had  ceased — a  result  I  do  not  admit — the  act  was  not 
less  destructive  of  the  principle  of  independence  with  which  it  was 
the  purpose  of  the  framers  of  the  constitution  to  invest  the  judges. 
What  could  be  more  destructive  to  all  independence  of  action  of  a 
judge  than  the  momentary  liability,  during  the  recurring  sessions 
of  the  legislature,  to  be  dismissed  from  the  exercise  of  the  functions 
of  his  office  by  the  repeal  or  abolition  of  his  judicial  district  ?  If, 
all  the  while,  he  must  be  conscious  that  he  exercises  the  powers  and 
authority  conferred  by  his  commission  only  by  the  forbearance  of 
the  legislature,  although  it  might  be  possible  that  independence  of 
action  might  still  exist,  it  would  be  an  exception ;  as  a  rule,  it  would 
be  a  myth.  Such  a  state  of  things  as  would  follow  a  rule,  the  result 
of  affirming  the. constitutionality  of  the  act  in  question,  would  be 
Vol.  I.  —  64 
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utterly  anbyersiye  of  the  independence  of  the  judiciary,  and  destmo* 
tire  of  it  as  a  co-ordinate  branch  of  goyemment  The  case  of  the 
twenty-ninth  district  this  year  might  become  that  of  any,  or  hal^ 
the  other  twenty-eight  districts  next  year,  for  reasons  quite  as  legiti- 
mate as  those  operating  to  procure  its  repeal.  Establish  this  powei 
in  the  legislature,  and  it  will  be  as  easy,  as  it  will  be  common,  for 
powerful  corporations  and  influential  citizens  to  moye  the  legislature 
to  repeal  districts,  and  supersede  judges  who  may  not  be  agreeable 
to  their  wishes  and  interests,  and  transfer  their  business  to  other 
jurisdictions  supposed  to  be  more  &yorably  inclined.  This  would 
be  destructiye  of  all  that  is  yaluable  in  the  judicial  office,  and  pre- 
senratiye  alone  of  those  eyil  qualities  which  flow  from  a  subyerted 
and  subseryient  judiciary.  I  think  in  this  state  there  has  neyer  been 
known  a  more  palpable  and  direct  blow  at  one  co-ordinate  branch 
of  the  goyemment  by  the  others,  or  one  so  destructiye  of  the  uses 
for  which  it  was  established,  as  is  contained  in  this  act,  though 
undesigned,  we  must  belieye.  If  there  were  no  special  reasons  for 
holding  it  unconstitutional,  these  general  yiews  would  require  it  so 
to  be  held. 

But,  to  be  more  special  in  reasons  for  holding  the  act  of  the  16th 
of  March,  1869,  inyalid,  it  must  be  regarded  as  an  attempt  substan- 
tially to  abolish  the  office  of  the  president  judge  of  that  district 
The  constitution,  after  proyiding  for  the  election  and  commissioning 
of  judges,  fixes  the  tenure  of  their  offices,  by  proyiding,  that  'Hhe 
president  judges  of  the  seyeral  courts  of  common  pleas,  and  of  such 
other  courts  as  are  or  shall  be  established  by  law,  and  other  judges 
required  to  be  learned  in  the  law,  shall  hold  their  offices  for  the  term 
of  ten  years,  if  they  shall  so  long  behave  themselves  well.**  Judge 
Gamble's  commission  had  nine  and  two-thirds  years  to  run,  when 
the  act  in  question  was  passed.  By  the  express  terms  of  the  con- 
dition it  was  inviolable,  by  any  authority  for  any  other  cause,  during 
this  x>eriod,  than  a  breach  of  the  condition,  in  the  commission,  for 
good  behavior ;  and,  as  already  said,  that  could  be  redressed  only  by 
impeachment,  or  an  address  by  the  legislature.  This  is  the  mode 
fixed  and  ordained  by  the  constitution,  and  is  utterly  incapable  of 
being  supplied  or  supplemented,  directly  or  indirectly,  by  legislative 
action. 

The  commission  which  was  issued  to  Judge  Qamble,  by  authority 
of  the  constitution,  if  in  the  usual  form,  and  we  may  presume  it 
was,  granted  to  him  the  ^right  and  title  to  have  and  to  execute  all 


OCTOBJm  TERM,  1869.  197 

Commonwealth  ▼.  Gamble. 

and  singular  the  powers,  jnrisdicfcions,  and  authorities,  and  to  receive 
and  enjoy  all  and  singular  the  emoluments  to  the  office  of  president 
judge  of  the  court  of  common  pleas  of  the  said  twenty-ninth  judi^ 
cial  district,  lawfully  belonging  or  in  any  wise  appertaining  by  virtue 
of  the  laws  of  this  commonwealth,  if  he  shall  so  long  behave  him- 
self welL^  The  commission,  authorized  by  the  constitution  to  be 
issued,  contains  an  express  grant  of  authority  to  exercise  thepowera- 
and  jurisdictions  of  a  judge  during  the  ftiU  period  of  its  existence,, 
subject  only  to  the  condition  of  good  behavior.  These  poirers, 
authority  and  jurisdiction  constitute  the  office,  and  are  of  the 
essence  of  it,  and  inseparable  from  it,  and  are  granted  to  be  exercised 
for  the  period  of  ten  years,  subject  to  the  condition  mentioned. 
This  is  a  constitutional  grant  of  the  right  to  exercise  the  powers  and 
authority  belonging  to  the  office  of  president  judge,  and  is  inca* 
pable  of  any  limitation  but  that  attached  to  it  If  this  were  not  so^ 
and  it  might  be  changed  by  legislative  action,  then  would  the 
authority  of  the  constitution  be  subject  and  subordinate  to  legisla* 
tive  authoriiy — a  position  not  to  be  entertained  for  a  single  moment, 
especially  when  it  is  remembered  that  what  the  constitution  itself 
ordains  is  so  much  of  the  sovereign  power  withheld  from  the  legis^ 
lative  power.  I  of  course  do  not  doubt  but  that  the  aggregate 
amount  of  the  duties  of  a  judge  in  any  given  district  may  be  mate- 
rially diminished  by  a  division  of  his  district,  or  by  the  election  of 
an  assistant  But  that  grows  out  of  a  power  to  reorganize  or 
regulate  the  courts — a  power  not  withheld  by  the  constitution^ 
leaving  the  authority  and  jurisdiction  pertaining  to  the  office  intact;. 
and  is  quite  a  different  thing  from  taking  them  away  in  toto.  Their 
extent  may,  it  is  admitted,  be  changed,  increased  or  diminished  by 
a  reorganization  of  the  courts.  This  is  an  express  provision  of  the 
constitution,  and  a  condition  to  which  the  office  is  necessarily  sub* 
ject  With  these  exceptions,  no  other  legislative  interference  is 
legal  or  constitutional.  The  grant  and  tenure  of  the  office  of  judge 
are  fixed  by  the  constitution,  and  are  necessarily  an  implied  prohi* 
Ution  of  all  interferences  with  it,  in  these  particulars,  by  any  other 
authority.  In  McCafferty  v.  Guyer,  9  P.  P.  Smith,  109,  this  court 
held,  that  any  right  defined  by  the  constitution  is  'Mn  the  nature  of 
a  constitutional  grant,  and  cannot  be  taken  away  by  any  authority 
known  to  the  government  It  involves  a  prohibition  of  interference 
with  it"  If  this  doctrine  be  true — and  there  cannot  be  a  doub^ 
alxnit  it — an  attempt  to  take  away  the  authority  and  jurisdiction  of 
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41  lawfiiJly  commissioned  judge  can  be  nothing  short  of  an  effort  to 
change,  by  act  of  assembly,  that  which  is  ordained  by  the  constitu- 
tion. Buty  that  the  legislature  must  act  in  subordination  to  the 
•constitution,  needs  no  argument  to  prove;  and  that  it  does  not  do 
•80,  if  it  attempt  to  circumscribe  the  powers  of  a  constitutional  o£Sce 
during  its  continuance,  or  to  limit  its  constitutional  tenure. 

It  seems  like  a  solecism  to  regard  that  to  be  an  office,  in  this 
•country,  to  which  there  are  no  duties  assigned.  ''An  office,"  says 
Kent  (yoL  3,  p.  454),  ''consists  in  a  right  and  correspondent  duty  to 
execute  a  public  or  private  trust,  and  to  take  the  emoluments.''  To 
the  same  effect  are  Oruise's  Dig.  toL  3,  p.  117,  and  Bouv.  Law  Diet 
^erbum  "Office." 

There  is  no  doubt  but  the  post  of  a  president  judge  is  an  office. 
It  is  not  only  withm  the  common-law  definition  quoted,  but  is 
•expressly  so  designated  in  the  constitution.  It  seems  to  me  that  it 
•could  not  be  maintained  for  a  moment,  therefore,  that  a  president 
judgeship,  created  without  any  duties  to  be  performed,  or  authority 
to  be  exercised,  would  not  be  an  office  in  the  sense  of  the  constitu- 
tion, or  at  common  law,  as  applicable  to  this  country ;  if  so,  by 
{>ari^y  of  reason,  it  would  cease  to  be  such,  if  its  duties  and  author- 
ities are  all  taken  away.  Now,  the  constitution  ordains  that  the 
office  of  president  judge  shall  continue  for  ten  years,  and  this  fixes 
inevitably  the  duration  of  the  authority  and  powers  which  consti- 
tute it  an  office.  They  are  inseparable ;  and  it  establishes  that  the 
legislature,  by  an  ordinary  act  of  legislation,  cannot  take  them  away 
during  the  life-time  of  the  commission.  It  is  sometimes  asserted, 
but  I  think  without  due  refiection,  that  a  judge's  commission  will 
remain,  although  all  his  powers  and  jurisdictions  may  be  taken 
away.  If  this  were  so,  judges  without  districts,  might  come  in  time  to 
be  as  numerous  as  barristers  without  briefs  are  said  to  be.  The  ten- 
ure of  the  office  does  not  rest  on  contract,  but  on  the  constitution 
-{Commonwealth  v.  Mann,  supra),  and  is  not  protected  by  the  consti- 
tution of  the  United  States,  which  prohibits  impairment  of  con- 
tracts. It  conserves  the  constitution  to  occupy  this  view  of  the 
principle,  which  we  think  incontrovertible,  that  constitutional 
grants  imply  a  prohibition  of  any  limitation  or  restriction  by  legis* 
lative  authority. 

1  BOO  not  how,  for  another  reason,  that  the  commission  of  a  prer. 
dent  judge  could  exist  after  the  total  abolition  of  his  district 
£very  judge  is  elected  in  and  for  a  district  defined  and  fixed  by  law 
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and  then  he  is  commiBsioned,  and  is  required  by  the  constitution  to* 
reside  within  the  district  It  seems  to  me  it  would  be  a  logical  con* 
elusion  to  hold,  that,  if  no  district  exists  to  which  the  commissioD» 
could  apply^  and  in  which  the  judge  would  be  bound  to  reside,  that 
there  could  not  exist  a  commission  for  any  purpose.  This,  I  thins, 
would  be  the  inevitable  deduction  firom  such  premises;  and  it  would 
therefore  follow,  that  if  the  legislature  could  blot  out  a  district,  it 
could  limit  the  duration  of  the  commission  granted  to  a  less  period 
than  ten  years,  if  it  might  so  choos'^.  That,  it  cannot  shorten  the- 
tenure  of  the  oflSce  of  a  judge,  as  fixed  by  the  constitution,  is  cer- 
tain, and  this  ought  to  establish  that  it  can  pass  no  act  to  do  by^ 
indirection  that  which  may  not  be  done  directly. 

Notwithstanding  the  constitutional  proyisions  referred  to,  the 
legislature  has  not  only  attempted,  by  the  act  of  assembly  in  ques- 
tion, to  expel  Judge  (Gamble  from  his  district,  but,  in  fact»  ha» 
appointed  other  judges  to  hold  the  courts  therein,  who  were  neither 
elected  nor  commissioned  for  that  purpose.  The  legislature  has^, 
undeniably,  by  this  act  of  assembly,  assumed  both  the  power  of 
appointment  and  removal  of  the  judge  for  this  district  The  act 
displaces  Judge  Oamble  as  the  president  judge,  and  appoints  Judge 
White  and  his  law  associate  to  hold  the  courts  therein.  If  such  • 
thing  can  be  done  in  one  district^  it  may  be  done  in  all,  and  thus^ 
not  only  would  the  independence  of  the  judiciary  be  destroyed,  but 
the  judiciary,  as  a  co-ordinate  branch  of  the  goyemment,  be  essentially 
annihilated. 

Something  of  this  kind  was  tried  in  Illinois,  but  came  to  nought 
when  examined  in  the  light  of  constitutional  law  by  the  courts,. 
There,  as  in  the  case  we  haye  here,  a  district  was  by  act  of  the  legis- 
lature absorbed  in  a  new  one,  and  for  it  a  judge  was  elected  and 
commissioned.  I  refer  to  the  People  ex  rel  Ballou  y.  DubaiSy  2$ 
lU.  547.  In  that  case  it  was  held  by  the  supreme  court  of  Illinois^ 
that,  although  the  erection  of  new  judicial  districts  was  expressly 
authorized  by  the  constitution,  yet  no  new  districts  could  be  created 
by  which  the  judge  in  commission  could  be  deprived  of  a  right  to 
exercise  the  functions  of  his  office  during  the  continuance  of  his 
commission.  In  delivering  the  opinion  of  the  court,  Oatok,  0.  J., 
said,  **  The  question  is,  can  the  legislature  expel  a  circuit  judge  from 
his  office  by  creating  a  new  district,  taking  from  him  the  territ3Ty 
which  considtuted  his  district  ?  The  bare  reading  of  the  constitu- 
tion must  convince  every  one  that  it  was  intended  to  prohibit  such 
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<A  proceeding.''  (The  oonstitutional  provision  alladed  to  isy  ^  The 
state  shall  be  divided  into  nine  judicial  districts,  in  each  of  which 
•one  circuit  jndge  shall  be  elected  by  the  qualified  voters  thereof 
who  shall  hold  his  office  for  the  term  of  six  years,  and  until  his  sue- 
oessor  shall  be  commissioned.")  ^'It  was,"  says  the  learned  judge, 
**  the  intention  of  the  constitution  to  place  the  judges  entirely  above 
And  beyond  the  legislative  control  or  interference,  except  by 
impeachment  or  address.  *  *  *  *  It  is  the  constitution  which 
creates  the  office  of  circuit  judge,  and  not  the  legislature.  All  the 
latter  can  do  is,  to  create  new  judicial  districts;  the  constitution  in 
advance  creates  the  office  of  circuit  judge  for  such  districts."  The 
conclusion  of  the  court  was  unanimous,  that,  by  the  creation  of  a 
new  judicial  district,  an  existing  one  could  not  be  absorbed,  and  the 
judge  in  commission  superseded  in  the  discharge  of  his  official 
-duties.  To  the  same  effect  is  TAe  State  v.  Messmore,  14  Wis.  163,  in 
which  is  to  be  found  a  most  able  and  exhaustive  opinion  by  DixoK, 
d.  J.,  upon  a  state  of  facts  raising  mainly  the  question  in  this  case, 
and  on  the  effect  of  the  repeal  and  creation  of  new  judicial  districts 
upon  existing  commissions.  The  learned  judge  makes  use  of  this 
emphatic  language :  *'  And  here  we  may  say,  what  is  in  fact  appli- ' 
^oable  to  another  branch  of  the  case,  that  we  wholly  reject  the  other 
exposition  of  the  defendant's  counsel,  upon  which  it  was  claimed 
that,  by  virtue  of  the  power  of  increase  and  alteration,  jurisdictions 
and  judgeships  are  made  itinerant  and  wandering  in  their  nature ; 
that  a  circuit  may  be  entirely  shifted  from  the  district  or  territory 
for  which  it  was  created,  and  judges  assigned  to  places  outside  the 
jurisdictions  for  which  they  were  chosen,  or,  as  was  said,  left  no 
jurisdiction,  and  no  mark  of  office  save  the  name  and  salary. 
'That  this  would  be  contray  to  the  spirit  and  intention  of  the 
framers  of  the  constitution  is  manifest  from  every  provision  on 
the  stibject"  This  is  a  substantial  statement  of  the  question  before 
us,  and  the  conclusion  of  the  court  in  that  case  was  against  the 
.attempt  to  absorb  a  judicial  district  by  the  erection  of  another, 
and  fully  sustains  the  conclusion  arrived  at  in  this  case. 

The  case  principally  relied  on  by  the  learned  counsel  for  the  com- 
monwealth in  their  argument  is,  Respullica  v.  McLean,  4  Yeates, 
899.  That  was  an  early  case  affecting  a  justice's  commission,  and 
was  ruled  by  a  divided  court,  consisting  of  three  judges ;  0.  J. 
TiLGHMAK  and  Bbboeenbidgb,  J.,  holding,  although  for  different 
reasons,  that  the  commission  of  the  justice  ceased  by  reason  of  that* 
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portion  of  the  county  in  which  he  resided,  and  for  which  he  waa 
oommissioned,  being  set  off  and  forming  a  portion  of  a  new  county. 
Tbatbs,  J.,  held  the  contrary.  It  would  have  greatly  retarded  the 
improyement  of  the  state,  if  new  counties  could  not  have  been 
formed  out  of  the  territory  of  the  large  counties  originally  estab- 
lished, some  of  them  extending  in  length  and  breadth  oyer  more  than 
one  hundred  and  fifty  miles,  because  of  the  existing  commissions  of 
the  magistrates  in  the  old  counties.  On  the  other  hand,  it  was  not 
easy  to  hold  that  the  commission  continued  in  force  in  a  county  for 
which  it  was  not  issued.  On  these  conflicting  positions  of  the  laws 
and  obyious  interests  of  the  state  that  decision  was  made.  We  do  not 
think  it  rules  this  case  by  any  means,  because  of  the  essential  differ- 
ences between  it  and  the  present  circumstances  in  &ct  and  law.  A 
similar  case  cannot  arise,  I  presume,  under  the  constitution  of  1838, 
which  proyides  for  the  election  and  commissioning  of  justices  of  the 
peace  for  townships,  wards  and  boroughs.  It  is  probable  that,  if  a 
township  were  set  off  to  a  new  county,  the  commission  of  the  jus- 
tice would  legally  remain  in  force.  That  was  the  determination 
of  the  supreme  court  of  New  York,  in  1823,  in  Ex  parte  McGottumy 
1  Oowen,  550.  We  make  no  decision  of  this  pointy  howeyer.  We 
only  mean  that  we  are  not  bound  to  decide  for  the  commonwealfh 
in  this  case  on  account  of  any  thing  contained  in  ReBpublica  r 
McLean, 

[The  remainder  of  this  opinion,  not  being  concurred  in  by  the 
other  judges,  is  not  inserted.] 

Judgment  sustained. 


PXKKSTLTANIA  BaILBOAD  y.  EbBB. 

(fliFiu  an.) 
Negkffenee — remote  ea/uee  <jf  ir^wry 

A  warahonse,  dtaated  near  the  railroad  track,  was  set  on  fire  by  sparks  fton 
cme  of  plalntiflb^  looomotiyeB.  The  burning  warehouse  communicated  fire  to 
def endantf 8  hotel  (situated  thirty-nine  feet  distant),  whereby  it  was  consumed 
Hdd^  that  the  plaintifb  were  not  liable  for  the  destruction  of  tie  hotel,  ot 
property  therein,  by  reason  of  the  injury  being  too  remote. 

B^an  ▼.  New  York  Central  BaOroad,  85  N.  T.  210,  appnnred. 
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Ebbor  to  common  pleas  of  Huntington  county. 

Action  for  damages  from  loss  of  personal  property  owned  by 
defendant,  and  contained  in  a  hotel  occupied  by  him. 

One  of  plaintiffs'  locomotives,  on  the  28th  of  April,  1868,  at  Mill 
Greek,  set  fire  to  a  warehouse  situated  near  the  track.  The  burning 
warehouse — a  brisk  wind  blowing  at  the  time — communicated  its 
flames  to  several  buildings,  among  which  was  the  hotel,  situate 
ihirty-nine  feet  distant,  occupied  by  defendant,  and  which  con* 
tained  personal  property  belonging  to  him.  The  hotel  and  property 
were  consumed. 

In  the  court  below,  judgment  was  given  against  the  railroad  com* 
pany  for  the  value  of  the  property,  and  an  appeal  was  taken  by 
them. 

W.  Dorris  and  J.  0.  Miles,  for  plaintifb. 

It  M.  Spear  and  R,  B,  Petriken,  for  defendant. 

The  opinion  of  the  court  was  delivered  July  6, 1870,  by 

Thohfsok,  0.  J.  It  has  always  been  a  matter  of  difficulty  to 
determine  judicially  the  precise  point  at  which  pecuniary  account* 
abUity  for  the  consequences  of  wrongful  or  injurious  acts  is  to  cease» 
No  rule  has  been  sufficiently  defined  and^  general  as  to  control  in  all 
cases.  Yet  there  is  a  principle  applicable  to  most  cases  of  injury^ 
which  amounts  to  a  limitation.  It  is  embodied  in  the  common-law 
maxim,  causa  proxima  nan  remota  specfatur — the  immediate,  and 
not  the  remote  cause,  is  to  be  considered.  3  Pars,  on  Oont  198, 
illustrates  the  rule  aptly  by  the  supposititious  case  of  debtor  and 
creditor,  as  follows:  ''A  creditor's  debtor  has  failed  to  meet  his 
engagements  to  pay  him  a  sum  of  money,  by  reason  of  which  the 
creditor  has  failed  to  meet  his  engagement,  and  the  latter  is  thrown 
into  bankruptcy  and  ruined.  The  result  is  plainly  traceable  to  the 
failure  of  the  former  to  pay  as  he  agreed.  Yet  the  law  only  requires 
him  to  pay  his  debt  with  interest  He  is  not  held  for  consequences 
which  he  had  no  direct  hand  in  producing,  and  no  reason  to  expect 
The  immediate  cause  of  the  creditor's  bankruptcy  was  his  failure  to 
pay  his  own  debt.  The  cause  of  that  cause  was  the  failure  of  the 
debtor  to  pay  him,  but  this  was  a  remote  cause,  being  thrown  back 
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bj  fhe  interposition  of  the  proximate  canse,  the  non-payment  by 
the  creditor  of  his  own  debt."  This  I  regard  as  a  fair  illustration 
of  what  is  meant  in  the  maxim,  by  the  words  "proxima'*  and 
**remota.**    See  also  notes,  same  volume,  p.  180. 

In  Harrison  y.  Berkley y  1  Strob.  (S.  C.)  548,  Wardlaw,  J.,  indulges 
in  aome  reflections  on  this  point  worth  referring  to  in  this  connec- 
tion. .  "  Every  incident,"  says  he,  "  will,  when  carefully  examined, 
be  found  to  be  the  result  of  combined  causes — to  be,  itself,  one  of 
various  causes  which  produce  other  events.  Accident  or  design  may 
disturb  the  ordinary  action  of  causes.  It  is  easy  to  imagine  some 
acts  of  trivial  misconduct  or  slight  negligence,  which  shall  do  no 
direct  harm,  but  sets  in  motion  some  second  agent  that  shall  move 
a  third,  and  so  on,  until  the  most  disastrous  consequences  shall 
ensue.  The  first  wrong-doer,  unfortunate,  rather  than  seriously 
blamable,  cannot  be  made  answerable  for  all  these  consequences." 

It  is  certain,  that,  in  almost  every  considerable  disaster,  the  result 
of  human  agency  and  dereliction  of  duty,  a  train  of  consequences 
generally  ensue,  and  so  ramify  as  more  or  less  to  affect  the  whole 
community.  Indemnity  cannot  reach  all  these  results,  although 
parties  suffer  who  are  innocent  of  blame.  This  is  one  of  the  vici'c- 
litudes  of  organized  society.  Every  one  in  it  takes  the  risk  of  these 
vicissitudes.  ^Willfulness  itself  cannot  be  reached  by  the  civil  arm 
of  the  law  for  all  the  consequences  of  consequences,  and  some  suf- 
ferers necessarily  remain  without  compensation.  The  case  of  Scott 
>.  Shepherd^  2  W.  Bla.  893,  the  case  of  the  squib,  is  sometimes  cited 
as  extending  the  principle  of  the  maxim ;  but  it  is  not  so.  The 
doctrine  of  proximate  and  remote  causes  was  really  not  discussed  in 
that  case.  One  threw  a  squib  in  a  market-place  among  the  crowd- 
It  fell  on  the  stall  of  one,  who  immediately  cast  it  off  to  prevent  its 
exploding  there,  and  it  struck  a  third  person  and  exploded,  putting 
out  his  eye.  The  question  was,  whether  the  defendant  could  be 
made  answerable  in  the  form  of  action  adopted,  which  was  trespass. 
De  Obey,  C.  J.,  held,  that  the  first  thrower,  the  defendant,  was 
answerable,  for  that,  in  fact,  the  squib  did  the  injury  by  the  first 
impulse.  In  this  way  the  action  of  trespass  was  sustained.  It  is  no 
authority  against  the  principle  suggested.  There  must  be  a  limit 
somewhere.  Qreenleaf,  in  voL  2,  §  256,  touches  the  question  thus: 
^  The  damages  to  be  recovered  must  be  the  natural  and  proximate 
oonsequence  of  the  act  complained  of."  This  is  undoubtedly  the 
rule.  The  difficulty  is  in  distinguishing  what  is  proximate  and  what 
Vol.  L— 66 
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remote.  T  regard  the  illustration  from  Parsons,  already  giTen, 
although  the  wrong  supposed  arises  sz  cantractUy  as  clear  as  any- 
that  can  be  suggested. 

It  is  an  occurrence  undoubtedly  frequent,  that,  by  the  careless  use 
of  matches,  houses  are  set  on  fire.  One  adjoining  is  fired  by  the 
first,  a  third  is  by  the  second,  and  so  on,  it  might  be,  for  the  length 
of  a  square  or  more.  It  is  not  in  our  experience  that  the  first  owner 
is  liable  to  answer  for  all  these  consequences;  and  there  is  a  good 
reason  for  it  The  second  and  third  houses,  in  the  case  supposed, 
were  not  burned  by  the  direct  action  of  the  match ;  and  who  knows 
how  many  agencies  might  have  contributed  to  produce  the  result? 
Therefore,  it  would  be  illogical  to  hold  the  match  chargeable  as  the 
cause  of  what  it  did  not  do,  and  might  not  haye  done.  The  text 
books,  and,  I  think,  the  authorities,  agree,  that  such  circumstances 
define  the  word  ^^rtmotoT  remoyed,  and  not  the  immediate  cause. 
This  is  also  Webster's  third  definition  of  the  word  '^  remote."  The 
question,  which  giyes  force  to  the  objection  that  the  second  or  third 
result  of  the  first  cause  is  remote,  is  put  by  Parsons,  yol.  ii,  180: 
^  Did  the  cause  alleged  produce  its  effects  without  another  cauae 
interyening,  or  was  it  made  to  operate  only  through,  or  by  means 
o^  this  interyening  cauae  ?  "  There  might  possibly  be  cases  in  which 
the  causes  of  disaster,  although  seemingly  remoyed  from  the  origi- 
nal cause,  are  still  incapable  of  distinct  separation  from  it,  and  the 
rule  suggested  might  be  inapplicable ;  but  of  these  when  they  occur. 
The  maxim,  howeyer,  is  not  to  be  controlled  by  time  or  distance, 
but  by  the  succession  of  eyents. 

The  case  in  hand  is  a  claim  against  the  defendant  under  these 
circumstances,  briefiy:  A  warehouse  of  one  Simpson,  situate  yery 
near  the  track  of  the  company's  road,  was  set  on  fire  by  sparks 
emitted  from  a  locomotiye  engine  of  the  defendants,  so  negligently 
placed  as  to  set  it  on  fire.  The  burning  of  the  warehouse  commu- 
nicated fire  to  a  hotel  building  situated  some  thirty-nine  feet  from 
the  warehouse,  which,  at  the  time,  was  occupied  by  the  plaintiff  as 
tenant,  and  it  was  consumed,  with  its  furniture,  stock  of  liquors 
and  proyisions,  and  for  this  the  plaintiff  sued  and  recoyered  below. 
Seyeral  other  disconnected  buildings  were  burned  at  the  same  time, 
but  this  is  in  no  way  inyolyed  in  this  case.  No  doubt  the  company 
was  answerable  for  the  destruction  of  the  warehouse,  resulting  from 
the  negligence  of  the  company's  seryants  in  the  use  of  the  engine. 
The  authority  to  the  company  to  use  steam  on  their  road  does  not 
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exempt  it  from  liability  for  injury  resulting  from  the  negligent  use 
of  it,  Lackawanna  di  Bhomshurg  R  R.  Co.y.  Doak,  2  P.  P.  Smith, 
379  The  learned  judge  charged  that  the  defendants  were  liable  to 
the  plaintiff  to  the  extent  of  his  loss,  by  reason  of  the  burning  of 
the  hofcel,  although  by  fire  communicated  from  the  warehouse,  if  the 
latter  wa^  set  on  fire  by  the  negligence  of  the  defendants'  servants, 
in  the  manner  mentioned.  To  this  charge  the  defendants  excepted, 
and  assign  it  for  error,  and  this  presents  the  question  of  this  case. 

This  charge  was,  of  course,  the  equivalent  of  holdings  that  a 
recovery  for  all  the  consequences  of  the  first  act  of  negligence  of 
the  defendants  was  in  law  allowable.  We  are  inclined  to  think  in 
this  there  was  error,  for  the  reasons  already  given,  and  others  that 
will  be  given.  It  cannot  be  denied  but  that  the  plaintiff's  property 
was  destroyed,  but  by  a  secondary  cause,  namely,  the  burning  of  the 
warehouse.  The  sparks  firom  the  locomotive  did  not  ignite  the  hoteL 
They  fired  the  warehouse,  and  the  warehouse  fired  the  hotel.  They 
were  the  remote  cause — the  cause  of  the  cause  of  the  hotel  being 
burned*  As  there  was  an  intermediate  agent  or  cause  of  destruction, 
between  the  sparks  and  the  destruction  of  the  hotel,  it  is  obvioui 
that  that  was  the  proximate  cause  of  its  destruction,  and  the  negli- 
gent emission  of  sparks  the  remote  cause.  To  hold  that  the  act  of 
negligence,  which  destroyed  the  warehouse,  destroyed  the  hotel,  is 
to  difflregard  the  order  of  sequences  entirely,  and  would  hold  good . 
if  a  row  of  buildings  a  mile  long  had  been  destroyed.  The  cause 
of  destruction  of  the  last,  in  that  case,  would  be  no  more  remote^ 
within  the  meaning  of  the  maxim,  than  that  of  the  first;  and,  yet^ 
how  many  concurring  elements  of  destruction  there  might  be  in  all 
of  these  houses,  and  no  doubt  would  be,  no  one  can  tell.  So  to  hold 
would  confound  all  legitimate  ideas  of  cause  and  effect,  and  really 
expunge  from  the  law  the  maxim  quoted,  that  teaches  accountability 
for  the  natural  and  necessary  consequences  of  a  wrongful  act,  and 
which  should,  in  reason,  be  only  such  that  the  wrong-doer  may  be 
presumed  to  have  known  would  fiow  from  his  act. 

According  to  the  principle  asserted,  a  spark  from  a  steamboat  on 
the  Delaware  might  occasion  the  destruction  of  a  whole  square, 
altLough  it  touched  but  a  single  separate  structure.  No  one  would 
be  likely  to  have  the  least  idea  of  such  accountability,  so  as  to  gov* 
em  and  control  his  acts  accordingly.  A  railroad  terminating  in  a 
dty  might,  by  the  slightest  omission  on  the  part  of  one  of  its 
numerous  servants,  be  made  to  account  for  squares  burned,  the  oon« 
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Bequence  of  a  spark  commanicating  to  a  single  bailding.  Were 
this  the  understanding  of  the  extent  of  liability  under  such 
circumstances,  it  seems  to  me  that  there  might  be  more  desirable 
objects  to  invest  capital  in  than  in  the  stock  of  such  a  railroad. 
But  it  has  never  been  so  understood  or  adjudged.  Lowrie,  J.,  in 
Morris)n  v.  Davis  (6  Oo,,  8  Harris,  171,  illustrates  the  argument 
against  such  liability  most  strikingly,  by  reference  to  a  well-known 
fact.  In  the  case  he  was  treating,  a  horse  in  a  canal  boat  team  was 
lame,  in  consequence  of  which  the  boat  was  behind  time  in  reach- 
ing the  Juniata  river,  and  in  consequence  of  that  was  overtaken  by 
a  flood  in  the  river,  which  destroyed  the  boat  with  its  freight  The 
carrier,  the  owner  of  the  boat,  was  charged  with  being  negligent  in 
using  a  lame  horse,  the  occasion  of  the  delay.  In  treating  this  as 
only  the  remote  cause  of  the  disaster,  the  learned  judge  said :  '*  There 
are  often  very  small  faults  which  are  the  occasion  of  the  most  seri- 
ous and  distressing  consequences.  Thus,  a  momentary  act  of  care- 
lessness set  fire  to  a  little  straw,  and  that  set  fire  to  a  house,  and,  by 
an  extraordinary  concurrence  of  very  dry  weather  and  high  wind% 
with  this  little  fault  one-third  of  a  city  (Pittsburg)  was  destroyed; 
would  it  be  right  that  this  small  act  of  carelessness  should  be 
charged  with  the  whole  value  of  the  property  consumed?"  The 
answer  would  and  ought  to  be,  no;  it  was  but  the  remote  cause  of 
it.  Innumerable  occasions  must  have  occurred  in  this  common- 
wealth for  asserting  liability  to  the  extent  and  upon  the  principle 
claimed  here,  yet  we  have  not  a  solitary  precedent  of  the  kind  in 
our  books.  This  is  worth  something  as  proof  against  the  alleged 
principle.  It  was  Littleton's  maxim,  ^^that  what  never  was,  never 
ought  to  be. ''   1  Vem.  385. 

The  question  in  hand  has  not  been  adjudicated  in  this  state,  and 
but  seldom  discussed  in  any  of  the  other  states;  yet  we  have  a  case 
decided  in  the  court  of  appeals  of  the  state  of  New  York,  in  1866, 
which  is  directly  in  point  in  support  of  the  doctrine  wo  have  been 
endeavoring  to  advance  above.  It  is  the  case  of  Ryan  v.  Jifew  York 
Central  Railroad  Co.,  35  N.  T.  (8  Tiflf.)  210.  The  facts  in  that 
case  briefly  were,  that  the  defendant,  by  the  carelesness  of  its  serv- 
ants, or  through  the  insufficient  condition  of  one  of  its  locomo- 
tive engines,  set  fire  to  its  own  wood-shed  with  a  large  quantity  af 
wood  therein.  The  plaintiff's  house,  situated  some  130  feet  from 
the  shed,  took  fire  from  the  heat  and  sparks  of  the  burning  shed 
ant.  wood,  and  was  entirely  consumed.    A  number  of  other  housei 
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and  buildings  were  destroyed  by  the  spreading  of  the  fire.  The 
plaintiff  brought  suit  against  the  company  for  his  loss.  On  the  pre- 
sentation of  these  facts  at  the  trials  the  circuit  judge  nonsuited  the 
plaintiff,  and  at  the  general  term  of  the  supreme  court  of  the  fifth 
district  the  judgment  was  affirmed.  The  case  was  then  removed 
M  the  court  of  appeals,  where  the  judgment  was  unanimously 
affirmed,  in  an  elaborate  and  exhaustive  opinion  by  Hunt,  J. 
Every  position  taken  by  the  counsel  for  the  defendant  in  error  here 
was  taken  there,  and  examined  and  answered  fully  in  the  opinion. 
All  the  English  and  American  cases  supposed  to  have  any  bearing 
on  the  point  in  dispute  there,  on  the  same  question  we  have  here, 
are  noticed  by  him,  and  the  doctrine  clearly  deduced  that  the  rail- 
road company  was  not  answerable  to  the  plaintiff  for  the  loss  of  his 
house  being  burned  by  fire  communicated  by  the  burning  shed. 
That  case  is  not  distinguishable  in  principle,  or  in  the  manner  of 
destruction,  fi*om  this.    It  is  on  all  fours  with  this  case. 

But  it  seems  to  have  been  thought  that  The  Insurance  Co.  v. 
Tweedy  7  Wal.  (TJ.  S.)  45,  conflicts  with  the  above  case.  I  do  not 
think  it  does,  when  understood.  It  was  an  action  on  a  policy  of 
insurance  against  fire,  in  which  there  was  an  exception  of  several 
matters,  viz. :  invasion,  insurrection,  military  and  usurped  power, 
explosion,  earthquakes,  etc.  An  explosion  took  place  in  a  warehouse 
on  the  opposite  side  of  the  street  from  the  insured  property,  and 
scattered  fire  and  burning  fragments  upon  the  insured  property 
and  destroyed  it.  The  decision  of  the  supreme  court  was,  that  the 
loss  was  within  the  exception  of  loss  by  fire  occasioned  by  explosion. 
To  me  it  seems  that  it  would  have  been  rather  more  rational  to 
have  held  that  the  destruction  was  by  fire,  per  se.  But  the  court 
interpreted  the  terms  of  the  contract  of  the  parties  in  this  way. 
We  must  remember  that  there  may  be  a  difference  between  inter- 
preting the  obligation  of  a  contract,  and  defining  liability  under  the 
law  of  social  duty.  Certain  it  is,  the  laws  are  not  the  same.  One 
does  not  necessarily  rule  the  other.  I  may  say  further,  that  there 
is  no  evidence,  in  the  opinion  of  Mr.  Justice  Miller,  that  he  had 
specially  in  view  the  same  question  so  ably  discussed  by  Mr.  Justice 
HuKT,  or,  if  he  had,  that  his  investigations  extended  so  far  as  did 
those  of  the  last  named  judge.  He  does  not  even  refer  to  the  New 
York  case  at  all. 

The  question  here  involved  does  not  seem  to  have  been  definitely 
deteimined  in  England ;  why,  I  am  at  a  loss  to  know.    There  have 
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been  decisions,  it  is  true,  imposing  liability  against  the  reasons  we 
have  expressed  above,  but  in  none  of  them  is  the  question  of  proxi- 
mate  and  remote  cause  of  the  injury  discussed  at  alL  Such  is  the 
case  in  Piggot  v.  The  Eastern  Counties  Railroad  Co.y  64  E.  0.  L.  B. 
229,  cited  by  the  counsel  for  the  defendant  in  error;  and  such  Is  the 
recent  case  of  Smith  y.  The  London  and  Southwestern  Railway  Co^ 
Law  Bep.,  March,  1870,  p.  98.  In  this  case.  Boy  ill,  C.  J.,  and  Ebat- 
nsro,  J.,  affirmed  the  recovery.  Bbett,  J.,  dissented.  Both  these 
cases  were  in  the  court  of  common  pleas.  I  find  no  review  of  the 
question  in  the  exchequer  chamber.  I  regard  these  cases  as  passing 
over  the  question  that  was  decided  in  the  court  of  appeals  in  New 
York,  and  which  is  before  us  now,  sub  silentio.  Huiirr,  J.,  expresses, 
to  some  extent,  my  experience,  when  he  says:  ^I  have  examined  the 
authorities  cited  from  the  Year  Books,  and  have  not  overlooked  the 
English  statutes  on  the  subject,  or  the  English  decisions,  extending 
back  for  many  years.  It  wiU  not  be  usefal  further  to  refer  to  the 
authoritieflt,  for  it  will  be  impossible  to  reconcile  some  of  them  with 
the  views  I  have  taken.''  I  entirely  agree,  that  if  they  shed  any 
light,  it  is  too  uncertain  and  dim  to  be  followed  with  safety ;  while^ 
on  the  other  hand,  the  concurrence  of  principle,  with  a  just  measure 
of  responsibility,  we  think,  is  best  subserved  by  the  rule  we  suggest. 
With  every  desire  to  compensate  for  loss  when  the  loser  is  not  to 
blame,  we  know  it  cannot  always  be,  without  transcending  the 
boundaries  of  reason,  and,  of  course,  of  law.  This  we  cannot,  do, 
and  we  fear  we  would  be  doing  it,  if  we  affirmed,  the  judgment  in 
this  case.  The  limit  of  responsibility  must  lie  somewhere,  and  we 
think  we  find  it  in  the  principle  stated.  If  not  found  there,  it 
exists  nowhere.  We  have  not  been  referred  to  any  case,  in  any  of 
the  state  courts,  excepting  those  noticed ;  and  I  have  not  myself 
discovered  any  which,  in  the  least,  militates  against  the  foregoing 
views.  We  are,  therefore,  constrained  to  follow  the  result  of  our 
conclusions,  and  reverse  the  judgment  in  this  case.  At  present  we 
win  not  order  a  venire  de  novo,  but  if  the  plaintiff  below  and  defend* 
ant  in  error  desire,  we  will  order  it  on  grounds  shown  for  it,  if  mad« 
in  a  reasonable  time. 

Judgment  reversed^ 
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tkmoBBTZ  etoLj.  Shbbbye  ei  oL 

BartnerMp'-^ctniiraeti  under  teal  qf  partner. 

k  iMrtner  has  no  authority  to  bind  his  finn  by  an  instrument  under  sealy  even 
where  the  seal  is  not  essential  to  the  validity  of  the  instrument 

But  where  the  contract  is  independent  of  the  instrument,  and  has  been  ex^ 
cnted  on  behalf  of  the  firm,  the  making  for  the  purposes  of  eridence  of  an 
faistrument,  under  seal,  by  a  partner,  will  not  ritiate  such  contract 

Brao£  to  court  of  common  pleas,  Venango  county. 

Action  on  an  agreement  for  the  sale  of  petroleum  by  defendants 
to  plaintiffs,  which  agreement  was  in  writing  signed  by  the  plaint* 
ifb'  firm  name,  and  also  by  defendants'  firm  name  of  Shreeye  ft  Say. 
The  instrument  was  also  under  seaL  The  defendant  Say  signed  the 
name  of  his  firm  and  affixed  the  seal,  for  which  acts  he  bad  no 
authority  firom  his  partner,  who  never  recognized  the  agreement 

The  jury  found  for  the  plaintifBs,  but  in  no  specific  sum.  The 
pkdntifEi  appealed.  The  specifications  of  error  assigned  appear  ouffi* 
oienily  in  the  opinion. 

Sk  0.  T.  Dodd  and  Myers  A  Kinnear  for  plaintifb,  cited  FuMlutm 
T.  Bwjw,  5  Watts,  159 ;  Bond  t.  Aiihinj  6  W.  &  S.  165 ;  Johm  y. 
BaUin,  6  Casey,  84;  Dechard  y.  Casey  5  Watts,  22;  Hennessy  y. 
Western  Bank,  6  W.  &  S.  800;  Dubois'  Appeal^  2  Wright,  231; 
Story  on  Partn.  122;  Tapley  y.  Butterfieldy  1  Met.  515;  MOton  y. 
Mosher,  7  id.  244 ;  Baum  y.  Dubois,  7  Wright,  260 ;  Jones  y.  ffomert 
10  P.  F.  Smith,  214 

Taylor  £  Mackey  and  McCalmont  A  Osbom,  for  defendant& 

Shabswood,  J.  It  is  admitted,  in  the  printed  argument  of  the 
plaintifb  in  error,  that  the  first  four  assignments  of  error  raise  but 
a  single  question  for  decision,  and  this  dispenses  with  the  necessity 
of  oonsidering  them  separately.  That  question,  as  stated  in  the 
plaintiffs'  first  point,  which  the  learned  judge  below  answered  in 
the  negatiye,  is,  whether,  when  a  partner  signs  with  a  seal  the  firm 
..ame  to  a  contract,  to  the  yalidity  of  which  a  seal  is  not  essential,  it 
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binds  the  firm.  This  question,  of  course,  has  reference  to  ihe  par- 
ticular instrument  which  formed  the  groundwork  of  the  action* 
It  was  a  contract  to  deliver  merchandise  at  a  fiiture  time,  for  a 
certain  price,  to  be  paid  by  the  plaintiffs ;  and  the  suit  was  to  recoyer 
damages  for  the  failure  of  the  defendants  to  fulfill  that  engagement 
It  was,  therefore,  an  executory  contract,  imposing  a  new  and  original 
liability  on  the  firm.  It  is  certainly  true,  that  a  seal  was  not  essen- 
tial to  its  validity.  But  that  is  not  the  test  It  rather  is,  did  it 
change  its  nature  ?  This  is  unquestionable.  A  seal  imports  con- 
sideration; and  a  contract  under  seal  requires  no  consideration  to 
support  it  Moreover,  there  is  no  limitation  prescribed  by  law  to  an 
action  on  a  specialty  or  a  covenant  under  seal.  The  law  is  too  weU 
settled  to  be  now  disturbed,  that  the  general  implied  power  of  a  part- 
ner does  not  extend  to  binding  the  firm  by  instruments  under  seaL 
There  are  some  exceptions  to  this  rule,  none  of  which,  however, 
impair  the  rule  itself;  for  it  is  true  in  this  instance  as  in  all  others, 
that  exceptio  probat  regulum^  The  terms,  indeed,  in  which  the  rule 
is  stated  exclude  all  cases  of  express  authority  to  make  the  contract, 
and  of  subsequent  ratification.  Still,  the  authorities,  in  thus  hold- 
ing, confirm  the  general  doctrine;  for,  where  is  the  necessity  of 
proving  either  prior  assent  or  subsequent  ratification,  if  the  power 
is  implied  ?  Fichtharn  v.  Boyer,  5  Watts,  159 ;  Bond  v.  Aitkin,  6 
W.  &  S.  165 ;  and  Johns  v.  Battin,  6  Casey,  84,  are,  therefore,  deter- 
minations in  point  These  were  all  cases  of  contracts,  to  the  valid- 
ity of  which  a  seal  was  not  essential.  Bond  v.  Aitheuy  indeed,  was 
a  simple  promissory  note.  But  they  were  executory  contracts. 
Executed  contracts,  such  as  assignments,  stand  on  another  ground. 
They  form  but  the  evidence  of  the  act  The  sale  and  delivery  of 
merchandise,  for  example,  is  within  the  implied  power  of  a  partner. 
That  he  superadds  a  transfer,  or  bill  of  sale  under  seal,  is  but  evi- 
dence of  the  act  of  disposition,  and  does  not  change  its  nature. 
When  the  property  has  been  delivered,  it  matters  not  whether  the 
instrument  of  transfer  be  under  seal  or  not  Deckard  v.  Casey  5 
Watts,  22.  By  the  execution  of  the  contract,  consummated  by 
delivery,  the  property  is  transferred  to  the  assignees,  which  cannot 
be  avoided  by  the  fact  that  the  instrument,  which  is  the  evidence 
of  the  agreement,  is  under  the  seal  of  one  of  the  partners  only. 
Hennessy  v.  The  Western  Bank,  6  W.  &  S.  300.  In  Dubois'  Appeal, 
2  Wright,  236,  Strong,  J.,  takes  the  distinction  between  an  executed 
nnd  an  executory  contract    '^The  partnership  relation,"  said  he. 
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^will  not  authorize  one  partner  to  execute  an  instrnmenty  under 
sealy  whereby  a  new  and  original  obligation  is  imposed  on  the  firm." 
See,  also,  BewUy  v.  TamSy  5  Harris,  485,  and  Snyder  y.  ifay,  7  id. 
235.  The  cases  of  Baum  y.  Dubois^  7  Wright,  260,  and  Janes  y. 
HameTf  10  P.  F.  Smith,  214,  do  not,  as  supposed,  conflict  with  this 
doctrine.  All  that  they  determine  is,  that  a  parol  authority  to  an 
agent  to  make  a  contract  may  be  executed  by  him  under  seal ;  the 
seal,  being  beyond  his  authority,  may  be  rejected  as  surplusage.  It 
neyer  has  been  decided,  and  probably  neyer  will  be,  that,  where  one 
partner  expressly  authorizes  his  co-partner  to  make  a  certain  con- 
tract, his  affixing  a  seal  would  yitiate  it.  The  rule  in  question, 
accurately  stated,  extends  only  to  the  implied,  not  to  the  express, 
power  of  one  partner  to  bind  the  firm.  There  was  no  error,  there- 
fore, in  the  answers  and  charge  of  the  learned  judge  below,  which 
form  the  subjects  of  complaint  in  the  first  four  assignments  of  error. 
But  the  judgment  must  be  reyersed,  for  the  yerdict  is  bad.  This 
was  expressly  decided  by  this  court  in  Miller  y.  Hoioer,  2  Bawle,  53, 
that  a  yerdict,  in  an  action  of  debt,  finding  no  specific  sum,  is  yoid, 
and  the  judgment  was  reyersed  on  that  ground  alone;  and  this  is 
again  recognized  and  approyed  in  Whitesides  y.  Buseelly  8  W.  &  S.  47. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 


BURBBLL  TOWKSHIP  Y.  PlTTSBURG  OUARDIANS  OF  THB  POOB. 

(0SFla.47«.) 
SetUmnerU — cMUFs  ietUementfoQows  that  cf  pa/rent. 

The  settlement  of  the  parents  determines  the  settlement  of  an  onemancipated 
child,  and,  where  the  head  of  the  family  changes  his  settlement,  that  of  his 
children  changes  with  him.  This  is  the  case  when,  upon  death  of  the  father, 
the  mother  becomes  head  of  the  family. 

N.  W.,  the  widowed  mother  of  A.  E.  W.,  remoTed  from  the  township  of  Barrel! 
where  she  had  a  settlement,  to  Pittsburg.  She  there  leased  a  house,  and 
resided  in  it  until  her  death.  In  the  meantime  A.  K.  W.  became  deranged, 
and  after  the  death  of  his  mother  became  a  pauper.  Hdd^  that  by  the  act  of 
the  mother  changing  her  settlement,  that  of  A.  K.  W.  was  also  changed,  and 
that  Burrell  township  was  not  liable  for  the  support  of  the  pauper. 

ilthough  the  father  and  mother  stand  upon  a  different  footing  as  to  their 
children,  in  relation  to  priyate  parties,  in  regard  to  the  public  their  standing 
isthewuna 
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442  PENNSYLVANIA, 


Burrell  Township  t.  Pittsboxg  Guardians  of  the  Foot, 


Bbbo£  to  court  of  quarter  sessions  of  Indiana  county. 

Nancy  Weir,  the  widow  of  McKee  Weir,  at  the  time  of  the  death 
ff  her  husband,  resided  in  Burrell  township,  Indiana  county.  After 
her  husband's  death  she  remoyed  to  Cambria,  and  then  to  Pittsburg, 
her  two  sons  accompanying  her.  In  the  spring  of  1860  she  leased  a 
house  in  the  ninth  wurd  of  that  city,  and  was,  at  the  time  of  her 
death,  which  took  place  about  two  years  afterward,  a  resident  of 
said  ward. 

Her  son,  Aaron  F.,  aged  about  twenty,  a  year  or  so  after  coming 
with  her  to  Pittsburg  became  deranged,  and,  subsequent  to  her 
death,  up  to  which  time  he  resided  at  home,  was  placed  in  a  hos- 
pital, as  a  pauper. 

An  order  having  been  made  by  two  justices  of  the  peace  of  Indiana 
county,  adjudging  the  ninth  ward  of  Pittsburg  to  be  the  pauper's 
legal  settlement,  which  order  was  vacated  by  the  court  of  quarter 
sessions,  the  township  took  a  writ  of  error  to  this  court 

Stewart  S  Clark,  for  plaintiffs,  cited  Mifflin  y.  Elizabeth,  6  Harris^ 
17;  Act  of  June  13th,  1836,  §9,  Pamph.  L.  542;  Purd.  797,  pL  16; 
3  Bum's  Jusi  373 ;  St  George  y.  St.  Catharitufe,  1  Settlement  Gases^ 
69 ;  Woodend  y.  Paulspury,  2  Ld.  Baym.  1473 ;  Barton  Turfe  r. 
Happiehurgy  Burrows  Sett  Oa.  49 ;  Oulton  y.  WelU^  id.  64;  St.  Mat' 
(hew  y.  St.  Catharine,  id.  482 ;  Dedham  y.  Nafick,  16  Mass.  135 ;  Brad- 
ford y.  Lunenierg,  6  Venn.  481 ;  Norwich  y.  Sayhrooh,  7  Conn.  384; 
Oreat  Barrington  y.  Tyringham,  18  Pick.  264 ;  Freetown  y.  Taunton^ 
16  Mass.  52 ;  Hebron  y.  Colchester,  5  Day,  169 ;  Lebanon  y.  Hebron, 
6  Conn.  45 ;  Mppenose  y.  Jersey  Shore,  12  Wright,  402 ;  Toby  y. 
Madison,  8  id.  60 ;  Marion  y.  Spring,  14  id.  308 ;  Oxford  y.  Xamseyf 
8  N.  H.  331;  Washington  y.  Bear,  3  W.  &  S.  548. 

J.  M.  Thompson,  for  defendants,  cited  Act  of  1836,  §  10,  Pamph. 
L.  543;  Purd.  797,  pi.  18;  Washington  y.  Bear,  supra;  Lewis  t 
Turbut,  3  Harris,  147 ;  Leech  y.  Agnew,  7  Barr,  21 ;  Faxrmount 
Pass.  Railway  y.  Stutler,  4  P.  F.  Smith,  378. 

Thokpsok,  0.  J.  There  was  no  dispute  below  about  the  fiust 
that  the  father  of  the  pauper  Weir,  had,  at  the  time  of  his  deatli^ 
which  occurred  in  the  minority  of  the  latter,  a  legal  settlement  in 
Burrell  township.    The  dispute  was,  whether  the  mother  had  gainer 
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snoh  a  setUement,  in  the  ninth  ward  of  the  city  of  Pittsburg,  as 
fixed  it  as  the  settlemeni  of  her  son.  The  learned  judge  ruled  thia 
in  the  negatiye,  and  hence  this  writ  of  error. 

The  undisputed  facts  seem  to  be,  that  Mrs.  Veir,  the  mother  of 
the  pauper,  remoyed  to  the  city  of  Pittsburg  in  1869,  from  Johns* 
town,  Cambria  county,  where  she  had  resided,  her  sons  living  with 
her,  some  six  months  or  more,  and  took  a  house  in  the  ninth  ward 
of  the  city  of  Pittsburg,  at  the  rental  of  $3.25  per  month,  and  liyed 
there,  keeping  house,  her  sons  with  her  as  her  fiEunily,  for  thirteen 
months  consecutiyely,  during  all  of  which  time  she  paid  the  rent 
as  agreed  until  she  died ;  and  from  that  time  her  son,  the  pauper^ 
became  utterly  imbecile,  wandering  about  without  capacity  to  take 
care  of  himself,  until  the  order  of  removal  was  issued  which  givea 
rise  to  this  controversy. 

It  has  been  repeatedly  decided  ( 3  Harris,  145,  2  Jones,  92,  and 
8  S.  &  B.  117 ),  and  cannot  now  be  a  question,  that  children,  until! 
they  have  acquired  legal  settlements  by  their  own  acts,  remain  set- 
tled where  bom;  the  settlement  of  their  parents  being  their 
settlement  This  is  a  deduction  from  the  statute,  for  it  is  not  so 
expressly  provided  by  the  act  of  13th  June,  1836.  But  the  act 
expressly  provides,  that,  after  the  death  of  the  husband,  the  wife's 
legal  settlement  shall  be  deemed  to  be  the  place  where  he  was  last 
legally  settled.  This  is  equivalent  to  the  expression,  '^  shaU  be  taken 
to  be/^  and  admits  of  the  existence  of  a  different  state  of  facts,, 
namely,  a  settlement  acquired  by  the  widow  herself;  and  so  it  has 
been  decided  in  Mifflin  Township  v.  Elizabeth  Tofonship,  6  Harris^ 
17.  That  a  widow  may  acquire  a  legal  settlement  thus,  admits 
of  no  doubt  She  may  undoubtedly  lease  or  buy  real  property 
and  occupy  it,  being  sui  juriSy  as  well  as  another.  Still  we 
have  no  reported  decisions  which  carry  a  derivative  settlement  ta 
her  children,  as  a  consequence  of  her  settlement  Nor  is  there  any 
statutory  provision  or  decided  case  against  it,  in  this  commonwealth. 
Why,  therefore,  shall  it  not  be  so  on  principle  ? 

It  is  the  headship  of  the  fiEunily  which  gives  to  the  settlement 
acquired  by  the  father  the  same  right  to  his  unemancipated  ohil* 
dren.  Why,  therefore,  should  not  this  be  so  of  the  last  legal  settle* 
ment  of  the  mother,  when  she,  by  death  of  her  husbandi 
becomes  the  head  of  the  family  ?  I  see  not  wherein  charges  upon 
the  public  would  be  increased  by  the  application  of  the  rule  to  air 
acquired  settlement  of  the  motiier.    She,  if  of  sufficient  abilil^ 
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like  her  husband  if  liying,  is  liable  by  the  statute  to  maintain  her 
children,  and  keep  them  from  becoming  a  public  charge.  There  is 
no  distinction  in  this  respect  Nor  is  there  any  difference,  in  the 
process  and  mode  by  which  she  acquires  a  settlement,  from  that  of 
any  other  person.  She  becomes  entitled  to  it  by  a  compliance  with 
the  terms  of  the  acts  of  assembly,  by  leasing  property  of  a  certain 
yearly  value,  residing  therein  and  paying  the  rent  for  one  whole 
year,  or  by  purchasing  real  property,  occupying  it  and  paying  taxes 
thereon  for  the  same  length  of  time.  In  the  same  way,  the  hus- 
band, if  liying,  would  acquire  a  settlement  for  himself,  and  which 
would  be  communicable  to  his  children.  It  is  neither  according  to 
the  natural  nor  statutory  law,  that  a  woman  is  to  separate  from  her 
children,  or  they  from  her,  on  the  death  of  her  husband ;  nay, 
more,  they  cannot  be  taken  from  her.  What  good  reason  can  there 
be  alleged,  why,  when  necessity,  it  may  be,  induces  the  widow  with 
her  family  to  leave  the  place  of  her  husband's  last  settlement  with 
a  view  to  better  her  on  their  conditioi^  that  she  shall  not,  on  comply- 
ing with  the  terms  of  the  law,  acquire  a  settlement  communicable  to 
her  children  7  I  see  none,  and  I  think  there  is  none. 
.  Iti  England  there  is  none,  as  has  been  decided  in  many  caseSi 
^Sl^.  Oeorg^s  Parish  y.  8L  Catharine^Sy  1  Sessions  Cases,  73 ;  2  Ld. 
Baym.  1474 ;  Fortescue,  218.  So  in  Rex  y.  Barton,  Turfe  and  Hap* 
pesJmrgy  2  Ld.  Baym.  1734^  coram  Lord  Habdwioke,  0.  J.,  and 
associates.  It  was  thus  held  that  a  child  may  gain  a  settlement 
under  its  mother's  settlement,  after  the  father's  death,  equally  as 
under  its  father  while  living.  The  mother's  settlement  has  the  same 
effect  upon  the  child  as  the  father's  had.  This  case  is  to  be  found 
in  Burr.  Settlement  Gases,  72,  and  in  3  Burn's  Just  (374)  442. 
flee  also  Rex.  v.  8L  Oeorg^s,  in  Hanover  Square,  Set.  Cas.  278 
There  is  no  difference  between  an  acquired  and  derivative  settle 
ment    Id.  482. 

In  Massachusetts  the  same  thing  has  been  held  in  several  cases 
Dedham  v.  Niatick,  16  Mass.  135,  is  a  decision  in  point,  and  con 
tains  a  reference  to  others.  Wilde,  J.,  in  rendering  the  decision  of 
the  court  in  that  case,  says:  '^The  mother,  after  the  death  of  the 
father,  remains  the  head  of  the  family.  She  is  bound  to  support 
them  if  of  sufficient  ability ;  and  they  cannot  by  law  be  separated 
from  her."  And  in  concluding  in  favor  of  the  derivative  settle- 
ment from  the  mother,  he  remarks,  that  this  accords  with  the 
English  decisions  on  the  subject.    The  same  doctrine  is  announced 
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in  Great  Barrington  y.  Tyringhamy  18  Pick.  264^  in  Bradford  v. 
lAJknenhurg^  6  Vi  481 ;  Hebron  v.  Colchester,  5  Day,  169 ;  Norwich 
▼•  Sayhrooky  5  Conn.  384;  and  in  Lebanon  y.  Belure,  6  id.  45. 

More  cases  to  the  same  effect  might  be  cited,  but  we  think  it 
nnnecessary.  It  is  not  an  answer  to  this  yiew  of  the  case,  that  tha 
common  law  distinguishes  between  the  rights  of  &therand  mother, 
in  relation  to  the  right  of  suit  on  account  of  seryices,  or  for  injuriea 
to  children,  growing  purely  out  of  the  relation  of  parent  and  child* 
The  cases  cited  by  the  learned  counsel  for  the  defendant  in  error^ 
of  Leech  y.  Agnew,  7  Barr,  21,  and  Fairmount  Pass,  By,  Go.  y. 
Stutler,  4  P.  F.  Smith,  375,  mark  this.  The  distinction  seems  to  be^ 
that  as  the  mother  is  not  by  implication  of  law  bound  for  mainte* 
nance  and  education  of  her  children,  while  the  &ther  is,  therefore 
she  is  not  entitled  to  claim  for  seryices  or  injury  as  parent  merely. 
But  this  is  the  difference  between  their  parents,  in  relation  to 
priyate  parties ;  as  to  the  public,  in  regard  to  their  children,  they 
^e  on  precisely  the  same  footing ;  each  is  bound  to  maintain  them 
igainst  becoming  a  public  charge.  As  to  the  public,  therefore^ 
each  should  deriye  the  same  results  from  settlement,  and  communi- 
cate similar  consequences  to  their  children,  where  no  statute  or 
policy  forbids  ifc. 

Entertaining  these  yiews,  we  think  the  learned  president  of  fcha 
quarter  sessions  committed  an  error  in  reyersing  the  order  of  the 
justices  in  the  case,  and  that  his  order  must  be 

Reversed* 
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FALO  BLBOTBO-MAGirBTIO  TbLBOBAPH  OoiCPAKT. 

(41N.Y.M4.) 

fUffligenM, 

PlafaitifV  agent  in  Chicago  telegraphed  to  his  agent  In  Oswego  for  6,000  tacki 
of  aalt  By  the  careleflBneflB  of  the  operator,  the  telegram  was  made  to  read 
**  casks  ;**  and  5,000  casks  were  sent,  for  which  there  was  no  martiet  hi  0.,  and 
which  were  sold  at  a  loss.  In  an  action  against  the  telegraph  company  for 
damages  arising  from  the  mistake, — BM^  that  the  measure  of  damage  was  the 
difference  between  the  market  value  at  O.  and  at  0.,  together  with  the  cost  of 
transportation  from  O.  to  0.    Gboyeb,  J.,  dinmUmte, 

UM^  also,  that  the  failure  of  the  plaintifb'  agent  at  Oswego  to  attempt  to  with- 
draw the  shipment,  on  learning  the  mistake,  after  the  goods  had  been  shipped, 
and,  as  he  supposed,  had  actnaUy  gone,  but,  in  fact,  as  afterward  appeared, 
before  they  had  gone,  was  not  such  legal  negligence  as  would  prerent  the 
plaintiff's  recovering. 

Per  Hunt,  J.  Where  a  telegraph  company  receives  a  message  to  be  transmitted 
to  a  point  beyond  its  own  line  and  on  a  connecting  line,  it  undertakes  for  care 
and  attention  in  transmitting  it  over  its  own  line,  and  for  its  prompt  delivery 
to  a  competent  and  responsible  company  for  further  transmission.  When  so 
delivered,  its  liability  terminates,  and  tliat  of  the  receiving  company  begfauL 

A  telegraph  company  is  not  liable,  as  a  common  carrier,  but  only  for  want  of 
proper  care  and  attention. 

l^ora.  ->For  the  inirpoie  of  glTing  the  ICftroh  tvm  complete,  we  have  Jndaded  this  ft«d  tke 
following  OMe,  repotted  la  41  New  York.  —Bar. 
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Appeal  from  the  judgment  of  the  supreme  court,  at  general  term, 
ttiBrming  a  judgment  for  the  plaintifis. 

The  plaintiffs,  at  the  time  of  the  transaction,  were  manufacturers 
of  and  dealers  in  salt,  at  Syracuse,  New  York.  Magill  &  Pickering 
were  their  agents  for  the  sale  of  salt  in  Chicago,  and  D.  B.  Staati 
was  their  agent  for  shipping  and  disposing  of  salt  at  Oswego. 

The  defendants  were  the  owners  of  a  line  of  telegraph  between 
New  York  and  Buffalo,  connecting  at  Syracuse  with  a  line  to  Oswego, 
and  at  Buffalo  with  the  line  of  the  Western  Union  Telegraph  Com- 
pany, extending  to  Chicago. 

On  the  24th  of  September,  1856,  the  plaintiflis'  agents  in  Chicago 
deliyered  to  the  Western  Union  Telegraph  Company,  at  Chicago,  to 
be  sent  to  the  plaintiffs'  agent  at  Oswego,  the  following  dispatch, 
and  paid  the  usual  charge  for  transmitting  the  same : 

^D.  R  Staatb,  Oswego: 

^  Send  6,000  sacks  of  salt  immediatdy. 

^'liAaiLL  &  PIGEBRINO.'* 

The  dispatch  was  sent  by  the  Western  Union  Telegraph  Company 
to  BuffUo,  and  there  delivered  to  the  agent  of  the  defendants.  It 
was  thence  transmitted  oyer  defendants'  line  to  Syracuse,  and  there 
delivered  by  defendants'  agent  to  the  Oswego  line,  and  transmitted 
to  Oswego.  But  the  defendants'  agent  in  Syracuse,  in  transcribing 
the  dispatch  for  delivery  to  the  Oswego  line,  by  mistake  wrote  tlie 
word  casks,  instead  of  ^^  sacks,"  so  that  it  read,  when  deliyereu  fco 
the  Oswego  line,  and  by  that  line  to  Staats,  as  follows: 

^D.  R  Staats,  Oswego: 

**  Send  6,000  casks  of  salt  Immediately. 

"MAGILL  &  PICKERING." 

In  the  salt  trade,  at  the  time,  the  term  ''sack"  was  known  and 
used  to  designate  a  package  of  fine  salt,  of  about  fourteen  pounds, 
and  the  term  ''  cask"  to  designate  a  package  of  coarse  salt,  of  about 
three  hundred  and  twenty  pounds. 

Staats  received  the  telegram  on  the  afternoon  of  September  24| 
ind  immediately  telegraphed  to  plaintifTs  at  Salina  as  follows: 

f 

**  Shan  I  ship  MagQl  &  Pickerisg  6,000  casks?    Just  received  order." 

On  the  26th  of  September,  plaintiflb  answered  by  telegraph,  ai 
foUows: 

"^  Toa  may  ship  Hagill  &  Pickering  the  6,000.** 
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Thifi  dispatch  was  receiyed  by  Staats  on  the  same  day,  and  he 
chartered  the  schooner  Lathrop,  and  shipped  by  it  to  Magill  &  Pick- 
eringy  at  Ghicago^  2,733  20.28  barrels  of  coarse  salt,  equal  to  2,392 
casks. 

The  same  day  (25th),  Staats  telegraphed  plaintiffs: 

*'8hip  along  immediately;  fleet  in;  Magill  A  Pickering  telegraphed, ' Send 
08  6,000  casks  salt  immediately;'  Ijrapposecoane." 

On  the  26th .  September,  the  plaintiffs,  by  telegraph,  inquired  of 
Magill  &  Pickering  what  kind  of  salt  they  wanted,  coarse  or  fine, 
and  received  a  reply,  stating  three-quarters  fine,  balance  coarse ;  and 
on  the  same  day  they  informed  their  agent  Staats,  at  Oswego,  by 
telegraph,  of  the  exact  nature  of  the  reply.  He  received  this  dis- 
patch after  the  lading  of  the  vessel  was  completed,  the  bill  of  lading 
signed,  and  the  vessel  had  received  her  clearance,  and  supposed,  at 
the  time,  that  she  had  actually  left  the  Oswego  harbor;  but  he  made 
no  effort  to  ascertain  whether  she  had  or  not.  The  vessel,  however, 
did  not  leave  the  harbor  until  some  time  on  the  day  following,  which 
was  the  27th  of  September. 

At  the  time  the  salt  was  shipped,  the  plaintiffs  had  no  knowledge 
of  the  condition  of  the  Chicago  market  as  to  coarse  salt 

When  the  cargo  of  salt  arrived  in  Chicago,  which  was  on  the  15th 
of  October,  its  value  in  that  market  was  not  to  exceed  $1.25  per 
barrel.  At  the  time  of  its  shipment,  it  was  worth  in  Oswego  $1.60 
per  barrel ;  and  the  cost  of  transporting  it  to  Chicago,  with  the 
insurance,  was  about  27^  cents  per  barrel. 

Magill  &  Pickering,  therefore,  stored  the  whole  cargo  at  the 
expense  of  the'  plaintiff  until  1857,  when  it  was  sold  for  less  than 
one  dollar  per  barrel. 

This  action  was  brought  to  recover  the  damages  which  the  plaint- 
ifls  had  sustained  by  reason  of  the  defendants'  mistake  in  transmit- 
ting the  message,  and  was  tried  before  a  referee,  who  found 
substantially  the  foregoing  facts.  He  also  found  that  there  was  na 
negligence  on  the  part  of  the  plaintiffs  or  of  Staats  in  shipping  the 
salt,  and  decided  as  questions  of  law :  '^  That  the  failure  of  Staats 
to  inquire  or  ascertain  whether  the  vessel  containing  the  salt  in  ques- 
tion had  actually  left  the  Oswego  harbor  at  the  time  he  received 
plaintiffs'  dispatch  of  the  26th  of  September,  or  to  make  any  effort 
to  stay  the  shipment  of  said  salt,  does  not  constitute  such  negligence 
on  the  part  of  the  plaintiffs,  or  their  agent  Staats,  as  will  relieve 
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defendants  from  liability  in  the  premises."  Also^  ^'  that  the  measure 
of  damages  to  which  the  said  plaintiffs  are  entitled  is  the  difference 
in  the  valne  of  the  salt  at  Oswego  and  Chicago,  with  the  cost 
of  transportation  added  thereto,  with  interest  from  the  time  of  the 
arriyal  of  said  salt  at  Chicago." 

On  appeal  to  the  general  term  the  judgment  entered  on  tlie 
referees'  report  was  affirmed,  and  from  that  judgment  of  affirmance 
this  appeal  is  taken. 

The  cause  was  submitted  in  June,  1868;  a  re-argument  was 
ordered  in  September  of  the  same  year,  and  it  was  re-argued  in 
March,  1869 ;  and  the  court,  being  again  divided,  another  re-argu- 
ment was  ordered,  which  took  place  at  the  January  term,  1870. 
And  the  following  decision  was  rendered  at  the  March  term  of  that 
year. 

Orosvenar  P.  Lowrey,  for  appellants : 

L  The  rule  of  damages  adopted  by  the  referee,  is  erroneous,  so  fSur 
as  it  includes  any  loss  by  change  in  market  price,  or  interest,  or  loss 
by  sale,  or  any  other  loss  than  the  expense  of  sending  the  salt  to 
Chicago.  Domaf  s  Civil  Law  by  Strahan,  §§  1972, 1977 ;  Sedg.  on 
Dam.  37 ;  HadUy  y.  Baxendaley  9  Ezch.  341 ;  Griffin  t.  Colver,  16 
N.  Y.  489 ;  British  Columbia^  etc.,  Co,  v.  NettUton,  Law  Bep.  3  Com. 
Pleas,  399,  408.  The  damages  allowed  by  the  referee,  at  least  so 
far  as  they  include  interest,  loss  of  profits,  or  change  in  market 
prices,  cannot  ^^  be  fairly  supposed  to  have  entered  into  the  contem- 
plation of  the  parties  at  the  time  when  they  made  the  contract. 
Hamlin  y.  G.  A.  R.  Co.^  1  H.  &  N.  408 ;  Lane  v.  Montreal  Tele- 
graph Co.f  7  U.  Canada  E.  C.  P.  23 ;  Stevens  v.  Same,  16  U.  C.  630 ; 
Kinghome  v.  Same^  18  id.  60;  Lansberger  y.  Mag.  Telegraph  Co., 
32  Barb.  530 ;  U.  S.  Telegraph  Co.  v.  Gildersleeve,  29  Maryland, 
233.  The  proximate  cause  of  the  loss  was  the  sale  at  low  price& 
The  defendants  neither  caused  the  depreciated  prices  nor  enforced 
the  sale.  The  case  is  not  so  strong  as  the  ordinary  cases  of  failure 
by  a  common  carrier  to  deUver  goods  in  time  for  sale  in  a  high 
market^  in  which  latter  case  the  carrier  has  been  held  not  to  be 
liable.  Weibert  y.  K  T.  and  Erie  R.  R.  Co.,  19  Barb,  36 ;  Jones  v. 
Same,  29  id.  633 ;  3  Parsons  on  Con.  (5th  ed.)  180. 

II.  The  plaintiffs'  agent  Staats  was  guilty  of  negligence  in  not 
stopping  and  unloading  the  vessel  after  he  received  notice  of  the 
mistake,  and  thus  avoiding  most  of  the  damage  which  plaint- 
VOL.L— 57 
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Hb  sustained.  Samilton  r.  MePh&nofh  28  N.  Y.  76;  MtUon  y. 
Tlie  Hudson  River  Steamboai  Oo^  37  ii  210,  214;  Rood  v.  7^  JV; 
V.  and  Brie  R.  R.  Go.y  18  Barb.  80;  Loker  v.  Damand,  17  Pick.  284- 
The  question  of  negligence,  on  the  finding  of  the  referee,  is  presented 
as  a  pare  question  of  law  to  this  court.  Oonzaies  y.  If,  Y.  dk  Harlem 
R.  R.  Co.,  38  K  Y.  442. 

Charles  Andrews,  for  respondents: 

L  The  rule  of  damages  adopted  by  the  referee  was  &Torable  to 
the  defendants,  and  was  justified  by  the  principles  of  law  applicable 
to  the  subject. 

The  rule  of  damage,  as  laid  down  in  Hadley  y.  Baxendale,  9  Ezch. 
340,  and  followed  in  Oriffin  y.  Colver,  16  N.  Y.  489,  is  consistent 
with  the  allowance  in  this  case.  In  the  case  of  a  carrier,  who  has 
unreasonably  delayed  in  transporting  and  deliyering  goods,  the  rule 
is  settled,  that  the  measure  of  damage  is  the  difference  in  the  market 
yalue  when  they  are  deliyered  and  when  they  should  haye  been. 
Keni  y.  Hudson  R.  R.  R.  Co.,  22  Barb.  278;  Medbury  y.  N.  Y.  it 
Erie  R.  R.  Co.,  26  id-  664 ;  Scoville  y.  Griffith,  2  Kern.  509 ;  ScoUard  y. 
The  Southeastern  Railway  Co.,  7  H.  &  N.  79 ;  Wilson  y.  The  Lan- 
cashire (6  Yorkshire  Railway  Co.,  30  L.  J.  C.  P.  (N.  S.)  232 ;  Ingle- 
dow  y.  Northern  R.  R.  Co.,  7  Gray,  86 ;  Sisson  y.  Cleveland  dt  Toledo 
R.  R.  Co.,  14  Mich.  489.  And  this,  although  the  goods  were  not 
intended  to  be  used  for  any  special  purpose,  or  to  be  sold  at  any 
particular  market  Cutting  y.  Grand  Trunk  Railway  Co.,  13  Allen, 
381.  This  analogy  has  been  followed  in  actions  against  telegraphic 
companies.  Squires  y.  Western  Union  Telegraph  Co.,  98  Mass.  382; 
Wenger  y.  United  States  Telegraph  Co.,  55  Penn.  262.  These  cases 
are  illustrations  of  the  proper  application  of  the  rule  in  Hadley  y- 
Baacendale,  and  in  Griffin  y.  Colver. 

The  damages  allowed  are  the  natural  result  of  the  breach  of  the 
contract,  and,  because  they  are  so,  the  law  adjudges  that  they  were 
within  the  contemplation  of  the  parties  when  it  was  made.  Wilson 
y.  The  Newport  Dock  Co.,  1  Law  Eep.,  Exch.  177,  per  Mabtik,  B.  ; 
Gee  y.  The  Lancashire,  etc.,  Railway,  6  H.  &  N.  211,  per  Wildb,  B. 
These  damages  were  the  proximate  consequence  of  the  injury. 
McDonald  y.  SneUing,  14  Allen,  290 ;  Wilson  y.  The  Newport  Dock 
Co.,  supra.  Damages,  though  not  contemplated,  if  the  natural 
result  of  a  breach  of  contract,  may  be  recoyered.  Cory  y.  Thames 
Iron  Works  Co.,  3  Law  B.  Q.  B.  181. 
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The  adjudications  in  cases  similar  to  this  establish  a  rule  of  dam- 
ages quite  as  favorable  to  the  plaintiffs  as  that  adopted  by  the 
referee.  Sittenhouse  t.  The  Independent  Ihl  Co.,  1  Daly^  475; 
Bryant  v.  The  American  Tel  Co.^  id.  576 ;  Parks  v.  Atl  Cat.  Tel. 
Co.,  13  Oal.  422 ;  De  Butte  v.  JV.  F.,  Alb.  £  Buff.  Tel.  Co.,  1  Daly, 
574,  N.  T.  &  Wash.  JPrint.  Tel  Co.  v.  Dryurgh,  35  Penn.  298; 
Wengm-  y.  U.  8.  TO.  Co.,  55  id.  262. 

II.  There  was  no  negligence  on  the  part  of  the  plaintiffs  in  acting 
upon  the  order  delivered  to  Staats,  or  in  his  shipping  the  salt,  or  in 
the  fact  that,  after  the  plaintiffs'  telegram  of  the  26th  of  September 
was  received  by  him,  he  did  not  seek  and  detain  the  ^^Lathrop''  and 
her  cargo,  before  she  left  the  Oswego  harbor.  The  finding  of  the 
referee  upon  the  question  of  negligence  is  conclusive.  Ireland  v. 
Oswego  B.  B.,  3  Kern.  533 ;  Ernst  v.  Hudson  Biver  B.  B.,  36  N.  Y. 
533 ;  Keller  v.  If.  Y.  Central  B.  B.,  26  How.  117 ;  Bemhard  v.  Bens, 
and  Sar.  B.  B.,  23  How.  169. 

Nor  should  the  defendants,  whose  negligence  is  conceded,  be  dis- 
charged from  liability  for  the  damages  sustained  by  the  plaintiffs, 
unless  upon  clear  and  satisfactory  evidence  of  negligence  on  the  part 
of  the  plaintiffs,  which  contributed  to  produce  the  injury.  Clark  v. 
Ker^jin,  4  B.  D.  Smith,  21 ;  Martin  v.  G.  K  B.  B.  Co.,  30  Bng.  L. 

Eq.  477. 


Eabl,  0.  J.  The  appellant  seeks  a  reversal  of  this  judgment 
tipon  two  grounds,  and,  unless  we  find  its  position  right  in  refer* 
ence  to  one  or  both  ^f  them,  it  is  conceded  that  the  judgment  must 
be  affirmed. 

1st.  It  claims  that  the  plaintiffs'  agent,  Staats,  was  guilty  of  negli- 
gence in  not  stopping  and  unloading  the  vessel,  after  he  received 
plaintiffs'  dispatch  of  the  26th  of  September,  and  thus  avoiding 
most  of  the  damage  which  plaintiffs  sustained.  Before  this  dispatch 
was  received  the  loading  of  the  vessel  was  completed,  the  bill  of 
lading  was  signed  and  delivered  to  the  master,  and  he  had  pro- 
cured his  clearance  from  the  port  of  Oswego.  Staats  knew  these 
facts,  and  knew,  also,  that  it  was  usual  for  vessels,  at  that  season  of 
the  year,  to  hurry  their  departure.  Relying  upon  these  facts,  and 
snpiK)sing  the  vessel  had  actually  sailed,  he  made  no  effort  to  detain 
her.  From  all  this  the  referee  found  that  there  was  no  negligence 
o&  the  part  of  Staats,  and  I  see  no  good  reason  for  distuibing  his 
findings.    There  were  sufficient  grounds  for  concluding,  in  good 
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faith,  that  the  vessel  had  sailed ;  the  facts  indicated  that  she  had 
sailed,  and  I  do  not  see  how  Staats  could  be  charged  with  the  want 
of  ordinary  diligence  in  relying  upon  them.  The  greatest  degree 
of  diligence  would,  doubtless,  have  required  Staats  to  have  made 
inquiries  for  the  yessel  after  he  received  the  dispatch.  But  he  was 
only  bound  to  ordinary  diligence,  and  I  do  not  see  how  we  can  find 
the  want  of  such  a  degree  of  diligence  against  the  finding  of  the 
referee,  and  in  &yor  of  a  party  who,  upon  this  question,  has  the 
affirmative.  EamiUon  v.  McPherson,  28  N.  Y.  76 ;  Milton  v.  The 
Hudson  River  Steamboat  Co.,  37  id.  210 ;  Ooatigan  y.  TJie  Mohawk 
<t  Hudson  B.  R.  Oo^  2  Denio,  609 ;  Dorwin  y.  Potter,  5  id.  806  : 
Shearman  &  Bedfield  on  Negligence,  §  598. 

But,  aside  from  this,  it  is  by  no  means  certain  that  Staats  could 
have  obtained  the  salt  from  the  yessel  if  he  had  made  the  effort  He 
had  made  a  valid  contract  to  have  the  salt  transported  to  Chicago, 
and  the  other  party  to  the  contract  had  taken  possession  of  the  salt, 
and  entered  upon  the  execution  of  the  contract  What  right  had 
Staats  to  take  the  salt  away  from  him  ?  I  know  of  no  process  of 
law  by  which  he  could  have  done  it  And  what  right  did  the 
defendants  have  to  ask  Staats  to  violate  his  contract  with  that  third 
party,  in  order  to  shield  it  from  the  consequences  of  its  own  wrong* 
I  am,  therefore,  clearly  of  the  opinion  that  the  alleged  negligence 
furnishes  no  defense  to  the  action. 

2d.  It  is  also  claimed  that  the  referee  adopted  an  erroneous  rule 
of  damages,  and  that  the  plaintiffs  should  not,  in  any  event,  have 
recovered  more  than  fchey  actually  disbursed  for  freight  on  the  salt 
to  Chicago.  The  measure  of  damages  to  be  applied  to  cases  as  they 
arise  has  been  a  fruitful  subject  of  discussion  in  the  courts.  The 
difficulty  is,  not  so  much  in  laying  down  general  rules,  as  in  apply- 
ing theuL  The  cardinal  rule  undoubtedly  is,  that  the  one  party 
shall  recover  all  the  damages  which  has  been  occasioned  by  the 
breach  of  contract  by  the  other  party.  But  this  rule  is  modified  in 
its  application  by  two  others.  The  damages  must  flow  directly  and 
naturally  from  the  breach  of  contract,  and  they  must  be  certain, 
both  in  their  nature  and  in  respect  to  the  cause  from  which  they 
proceed.  Under  this  latter  rule,  speculative,  contingent  and  remote 
damages,  which  cannot  be  directly  traced  to  the  breach  complained 
of,  are  excluded.  Under  the  former  rule,  such  damages  are  only 
allowed  as  may  fairly  be  supposed  to  have  entered  into  the  contem* 
plation  of  the  parties  when  they  made  the  contract,  as  might  nata- 
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rally  be  expected  to  follow  its  yiolation.  It  is  not  required  that  the 
parties  must  haye  contemplated  the  actual  damages  which  are  to  be 
allowed.  But  the  damages  must  be  such  as  the  parties  may  fiEdrly 
be  supposed  to  haye  contemplated  when  they  made  the  contract 
Parties  entering  into  contracts  usually  contemplate  that  they  will 
be  performed,  and  not  that  they  will  be  yiolated.  They  yery  rarely 
actually  contemplate  any  damages  which  would  flow  from  any  breach, 
and  yery  firequently  haye  not  sufficient  information  to  know  what 
such  damages  would  be.  As  both  parties  are  usually  equally  bound 
to  know  and  be  informed  of  the  facts  pertaining  to  the  execution  or 
breach  of  a  contract  which  they  haye  entered  into,  I  think  a  more 
precise  statement  of  this  rule  is,  that  a  party  is  liable  for  all  the 
direct  damages  which  both  parties  to  the  contract  would  haye  con* 
templated  as  flowing  from  its  breach,  if,  at  the  time  they  entered 
into  it,  they  had  bestowed  proper  attention  upon  the  subject,  and 
had  been  fully  informed  of  the  facts.  In  this  case,  then,  in  what 
may  properly  be  called  the  fiction  of  law,  the  defendant  must  be 
presumed  to  haye  known  that  this  dispatch  was  an  order  for  salt, 
as  an  article  of  merchandise,  and  that  the  plaintiff  would  fill  the 
order  as  deliyered;  and  that,  if  the  salt  was  shipped  to  Chicago,  it 
would  be  shipped  there  as  an  article  of  merchandise,  to  be  sold  in 
the  open  market;  and  the  market  price  in  Chicago  being  less  than 
the  market  price  in  Oswego,  that  they  would  lose  the  cost  of  trans- 
portation, and  the  difference  between  the  market  price  at  Chicago 
and  the  market  price  at  Oswego.  I  think,  therefore,  that  the  rule 
of  damages  adopted  by  the  referee  was  sufficiently  fayorable  to  the 
defendant  The  damages  allowed  were  certain,  and  they  were  the 
proximate,  direct  result  of  the  breach. 

I  do  not  think,  under  the  facts  of  this  case,  that  the  plaintiffs, 
when  they  found  the  state  of  the  Chicago  market,  were  bound  to 
reship  this  salt  to  Oswego.  For  any  thing  that  appears  in  this  case, 
the  cost  of  transportation  to  Oswego  would  haye  been  equal  to  the 
difference  in  the  market  price  between  the  two  places.  Then  there 
was  the  risk  of  the  lake  transportation  at  that  season  of  the  year, 
and  the  uncertainty  in  the  Oswego  market,  when  the  salt  should 
again  be  landed  there.  If  the  plaintiff  had  shipped  it,  and  it  had 
been  lost  upon  the  lake,  the  total  loss  would  not  haye  been  charge- 
able  to  the  defendant  By  the  wrongful  act  of  the  defendant,  the 
salt  had  been  placed  in  Chicago,  one  of  the  largest  commercial 
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centers  in  the  coantrjy  and  the  plaintiffi  had  the  right  to  sell  it 
there  in  good  faith,  and  hold  the  defendant  liable  for  the  loss. 

I  have,  therefore,  reached  the  conclusion,  that  the  judgment 
must  be  affirmed;  and  in  reaching  this  conclusion,  I  believe  I  am 
sustained  by  principles  well  settled,  and  by  adjudged  cases  quite 
analogous.  Sedgwick  on  Damages^  37;  Hadiey  v.  BUtxendale,  9 
Exch.  341 ;  British  Columbia^  etc^  Co.  v.  Nettleton,  3  Law  Bep. 
Common  Pleas,  399,  408 ;  Wilson  v.  The  Newport  Dock  Co^  1  Law 
Rep.  Exch.  176 ;  Oriffin  v.  Oolver,  16  N.  Y.  489 ;  Hamilton  v. 
McPherson,  28  id-  72;  Kent  v.  Hudson  R.  R.  Co.,  22  Barb.  278; 
Medhury  v.  The  N.  T.  di  Erie  R.  R.  Co.,  26  id.  564 ;  ScovUle  v. 
Griffith,  2  Kern.  509 ;  Cutting  v.  Orand  Trilnh  R.  R  Co.,  13  Allen, 
381 ;  Squires  v.  Western  Union  Tilegraph  Co.,  98  Mass.  382 ;  Wen^ 
ger  v.  United  States  Telegraph,  55  Penn.  262  \  N.T.dk  Washing^ 
ton  Telegraph  Co.  v.  DryJmrgh^  35  id.  298;  Williams  v.  Barton, 
13  La.  494. 

Huin:,  J.*  As  the  findings  of  fact  by  a  referee,  when  not  dis- 
turbed by  the  general  term,  are  conclusive  upon  this  court,  we  are 
relieved  from  any  critical  examination  of  the  testimony.  Some  of 
the  important  points  do,  indeed,  arise  upon  undisputed  facts,  and 
thus  present  themselves  as  questions  of  law  rather  than  as  questions 
of  fact    Code,  §  268 ;  5  Seld.  463. 

Of  this  character  is  the  first  point  presented,  to  wit,  whethei 
Magill  &  Pickering  were  partners  of  the  plaintiffs  or  were  their 
agents.  The  referee,  in  fact  and  in  law,  adjudged  them  to  be  agents 
merely.  Magill  &  Co.  agreed  to  receive  from  the  plaintiffs  their 
salt,  to  sell  it  in  the  Chicago  market,  to  render  correct  accounts  of 
sales,  and  to  remit  the  proceeds  every  fifteen  days.  Their  compen- 
sation for  making  the  sales  was  to  be  one-half  of  the  net  profits, 
after  deducting  the  cost  of  the  salt,  freight,  insurance,  dockage,  and 
interest  from  day  of  shipment  to  the  day  of  sale.  There  was  no 
agreement  that  they  should  bear  any  portion  of  the  loss  suffered. 
The  hazard  of  loss  rested  upon  the  plaintiffs  exclusively.  This,  in 
law,  created  an  agency,  and  not  a  partnership.  Salter  v.  Ham,  31 N 
T.  321 ;  Burckle  v.  Eckhart,  3  Coms.  132 ;  S.  C. ;  1  Denio,  337. 

The  dispatch  in  question  was  forwarded  by  the  agents  of  the 

*  Tlie  foUowinif  opinion  wms  ddWered  bj  Huxr,  J.,  on  the  argament  at  the  Mardi  tem,  aM 
aflhw^wl  to  on  thli  ttgnment— Sep. 
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plamtifis  in  their  basiness,  and  has  been  adopted  and  assumed  by 
fhem.    The  plaintiffls  are  the  proper  parties  to  bring  this  action. 

The  next  and  the  main  question  is,  upon  the  liability  of  the 
defendants  under  the  circumstances  stated^  The  referee  finds,  that, 
fai  fact  and  in  law,  the  company  receiving  the  message  at  Chicago 
was  the  agent  of  the  New  York  company  to  receive  messages  for 
transmission  over  its  wire.  He  finds  this  upon  the  contract,  the  sub* 
•tance  of  which  is  set  forth  in  the  preceding  statement  He  flndSf 
also,  that  it  had  upon  it  a  duty  to  receive  and  transmit  correctly,  and 
that  it  is  liable  upon  that  ground. 

The  plain  and  simple  rule  upon  this  branch  of  the  case  is  fur- 
nished by  the  law  upon  the  subject  of  common  carriers.  I  do  not 
consider  a  telegraph  company  subject  to  the  liability  of  a  common 
carrier,  as  I  shall  hereafter  show ;  but  I  use  the  case  as  an  illustra* 
tion.  A  merchant  in  New  York  ships  a  bale  of  goods  by  the  Peo- 
ple's line  of  steamboats,  from  that  city  to  Chicago.  The  duty  of 
the  People's  lane  is  not  themselves  to  carry  those  goods  to  Chicago^ 
but  simply  to  carry  them  to  the  end  of  their  route,  and  then  deliver 
them  according  to  instruction§,  or,  if  uninstructed,  to  some  respon- 
sible line  for  further  transportation.  Their  duty  is  then  ended,  as 
is  their  liability.  Gould  v.  OJiapin,  20  N.  Y.  259 ;  Ladue  v.  Griffith, 
25  id.  364;  McDonald  v.  W.  T.  Co.,  34  id.  497.  The  railroad  com- 
pany, or  the  canal  boat  proprietor,  to  whom  they  are  delivered,  upon 
their  receipt,  at  once  becomes  liable  to  the  shipper,  and  so  remains 
until  he  carries  the  length  of  his  route,  and  delivers  them  to  some 
responsible  party  for  further  transportation.  .  When  this  is  done  his 
liability  ends,  and  that  of  the  new  carrier  commences,  upon  the  same 
terms.  Each  carrier,  by  the  receipt  of  the  goods,  and  the  consequent 
promise  to  forward  them,  enters  into  an  agreement  with  the  owner 
at  New  York,  although  he  does  not  meet  with  him  or  correspond 
with  him  personally,  that  he  will  safely  carry  and  deliver  the  goods, 
and  is  liable  to  the  original  owner  in  New  York  if  he  fails  in  his 
undertaking.  Auth.,  supra.  The  rule  and  the  reason  of  it  are  the 
same  in  regard  to  the  transmission  of  telegraphic  messages. 

A  company  of  this  character  exists  at  Chicago,  whose  own  lines 
extend  only  to  Detroit  or  Toledo,  and  then  connect  with  other  lines 
extending  to  Buffalo;  these,  in  their  turn,  with  lines  extending  to 
New  York,  and  connecting  with  the  last  line,  and  lines  also  extend- 
ing northerly  to  Oswego  and  southerly  to  Binghamton.  It  is  not 
the  duty  of  the  company  thus  situated  at  Chicago,  on  receiving  a 
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message  for  New  York,  nor  does  it  undertake  that  it  will,  by  itself, 
or  by  its  own  lines,  transmit  the  message  to  its  final  destination.  In> 
analogy  to  the  common  carriers  role,  and  upon  the  good  sense  of  the 
transaction  and  the  general  understanding  of  the  community,  iti 
undertakes  for  care  and  attention  in  transmitting  it  oyer  its  awn 
lines,  and  for  its  prompt  delivery  to  a  competent  and  responsible 
company  for  farther  transmission.  When  so  deliyered,  its  liability 
terminates,  and  that  of  the  receiving  company  begins.  On  this  point 
I  hold  the  case  to  have  been  well  decided  by  the  referee;  and,  if  a 
liability  existed,  the  defendant  was  the  party  upon  whom,  by  law,  it 
rested. 

I  have  examined  all  the  cases  cited  in  the  collection  of  decided 
cases  respecting  telegraphic  liabilities  furnished  by  the  appellants' 
counsel,  and  find  that  these  views  are  sustained  in  principle  by  many 
of  them,  and  not  in  hostility  to  any  of  them  having  authority. 
Stevens  v.  Montreal  IHegraph  Company,  16  U.  0.  530. 

The  third  objection  presents  the  question,  whether  a  telegraph 
company  is  liable  as  a  common  carrier,  or  whether  their  liability 
arises  only  in  the  want  of  proper  care  and  attention. 

I  can  find  no  authority,  and  can  discover  no  principle,  upon  which 
to  charge  such  a  company  with  the  absolute  liability  of  a  common 
carrier.  That  liability  was  founded  upon  the  necessities  of  the  case, 
real  or  fancied,  and  has  never  been  applied  to  any  person,  or  to  any 
occupation,  except  those  of  carriers  of  goods,  and  innkeepers.  The 
carrier  had  the  exclusive  possession  and  control  of  the  goods,  often 
in  secret,  away  from  the  supervision  of  any  other  person,  with  oppor- 
tunity for  embezzlement  and  collusion  with  evil-minded  persons, 
and  without  means  of  discovery  by  the  owner.  Bspecially  was  this 
so  in  the  ruder  stages  of  civilization,  and  before  the  present  modes 
of  communication,  rapid  and  easy,  were  in  existence.  It  was  upon 
this  view,  early  adopted  as  a  rule  of  safety  to  the  community,  that 
the  carrier  should  always  be  prima  facie  liable,  in  case  of  non- 
delivery of  the  goods,  and  that  he  should  not  be  excused  for  any 
causes,  except  those  occurring  by  the  act  of  Qod  or  of  the  public 
enemies,  and  these  were  to  be  shown  by  himself. 

Whether  his  liability  is  based  upon  the  contract  he  makes,  or  upon 
his  public  duty,  the  telegrapher  does  not  come  within  any  of  these 
principles.  He  has  no  property  intrusted  to  his  care.  He  has  noth- 
ing which  he  can  steal,  or  which  can  be  taken  from  him.  There  is 
no  subject  of  concealment  or  conspiracy.    He  has  in  his  possession 
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nothing  which,  in  its  natnre  and  of  itself,  is  yalnable.  It  is  an 
idea,  a  thought,  a  sentiment,  impalpable,  invisible,  not  the  sabject 
of  theft  or  sale,  and,  as  property,  quite  destitute  of  value.  He  can-, 
not,  himself,  see  or  hear  or  feel  the  subject  of  his  charge.  He  submits 
an  idea  to  a  mysterious  agency,  which  carries  it  to  its  destination, 
and  delivers  it  to  one  there  at  hand  to  receive  it  He  is  bound  to 
conduct  the  business  appertaining  to  this  pursuit  with  skill,  with 
care,  and  with  attention.  He  holds  himself  out  as  possessing  the 
ability  to  transmit  these  communications,  and  he  undertakes  that, 
he  can  and  will  transmit  and  deliver  them  with  the  expected  dis- 
patch. There  may  be  circumstances  in  the  nature  of  the  instru- 
mentality employed,  and  the  effects  to  be  produced,  which,  in  a 
particular  case,  will  prevent  the  proper  accomplishment  of  the 
undertaking.  A  thunder-storm,  which  prevents  or  renders  danger* 
cus  the  operation  of  electrical  currents  or  machines;  a  tempest, 
which  prostrates  poles  and  breaks  the  wires ;  or  unusual  pressure 
of  prior  business ;  the  sudden  sickness  of  an  operator,  or  many  other 
causes,  might  prove  a  suflScient  excuse  for  the  want  of  a  prompt 
delivery  of  a  message.  A  message  is  taken  to  an  office  in  Buffalo, 
to  be  sent  to  the  city  of  New  York,  a  distance  of  about  five  hundred 
miles,  and  is  accepted.  This  acceptance  implies  that  the  message  is 
to  be  sent  immediately,  or  certainly  within  a  few  hours.  The  sender 
can  communicate  by  letter,  or  go  in  person,  within  the  space  of 
twelve  or  fourteen  hours ;  and  the  object  of  a  telegraphic  message  is 
to  gain  the  advantage  over  the  time  that  would  thus  elapse.  This  is 
understood  by  all  parties,  and  the  sender  has  the  right  to  rely  upon  it. 
In  the  present  case,  the  referee  has  found  actual  negligence,  or 
want  of  care,  in  the  defendants'  agent  at  Syracuse.  The  message,  as 
received  at  Syracuse  from  the  west,  conlained  an  order  for  5,000 
sacks  of  salt — a  sack  containing  about  fourteen  pounds  of  fine  salt. 
As  sent  by  the  defendants'  agent,  it  contained  an  order  for  the  same 
number  of  casks  of  salt — a  cask  containing  three  hundred  and 
twenty  pounds  of  coarse  salt.  No  excuse  is  given  for  this  error, 
and  no  explanation,  unless  it  be  only  that  the  characters  by  which 
these  words  are  designated  nearly  resemble  each  other.  No  doubt 
this  would  furnish  a  reason  why  a  person  ignorant  of  telegraphic 
characters,  or  unskilled  in  their  reading,  should  misunderstaud  theniL 
Such  are  not  the  persons  that  the  defendants  are  permitted  to 
employ  in  this  business.  Those  engaged  in  it  profess  to  understiiid 
the  hieroglyphics.  They  have,  themselves,  invented  or  adapted  them. 
Vol.  I.  —  58 
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They  are  bound,  also,  to  use  the  maohinery  which  will,  in  the  best 
and  safest  manner,  deliyer  lo  them  the  expected  messages.  Careless 
reading  or  ignorant  management  of  the  machinery  is  no  excuse ;  it 
is  simply  an  aggrayation  of  the  offense.  The  negligence  was  quite 
enough  to  justify  the  action. 

The  rule  of  damages  adopted  by  the  referee  was  the  most  &yor- 
able  to  the  defendants  of  any  that  could  haye  been  applied,  unless 
it  should  haye  been  held  that  no  recoyery  could  be  had  beyond  the 
price  paid  for  the  message.  He  gaye  the  difference  in  the  value  of 
the  salt  at  Oswego,  on  the  day  of  its  shipment,  and  its  yalue  in 
Ohicago  on  the  same  day,  together  with  the  expense  of  transporta- 
tion. Nothing  was  allowed  for  profits  that  might  haye  been  made 
on  the  fine  salt  ordered,  or  on  the  salt  at  Oswego,  if  it  had  not  been 
sent,  and  no  question  of  a  falling  market  is  in  the  case.  The  yalue 
of  the  salt  at  Oswego,  where  it  would  haye  remained  except  for  the 
erroneous  message,  as  compared  with  its  value  at  Chicago,  where 
the  same  error  caused  it  to  be  sent,  with  the  expense  of  so  sending 
it,  was  the  smallest  allowance  that  could  have  been  made.  The  case 
shows  that  the  salt  was  actually  sold  in  Chicago  at  a  much  greater 
loss,  and  that  the  plaintiffs  were  at  an  expense  of  several  hundred 
dollars  in  storing  the  salt  at  Chicago.  These  items  were  not  allowed. 
Oriffin  v.  Colver^  16  N.  R.  489 ;  Blot  v.  Boiceauy  3  Coms.  78 ;  Wa^ 
ktn8on  v.  Laughton,  8  Johns.  213 ;  Amory  v.  McGregor^  15  id. 
24 ;  Richmond  v.  Bronson,  5  Denio,  55. 

If  this  is  a  question  of  contract,  the  point  of  the  plaintiff's  neg- 
ligence does  not  properly  arise. 

The  breach  of  a  contract  by  one  party  is  not  justified  by  the  sub- 
sequent negligence  of  the  other  party.  It  can  only  be  important  on 
the  question  of  damages.  In  actions  of  tort,  where  the  plaintiff 
claims  for  the  negligence  of  another,  if  he  himself  has  been  negli  • 
gent,  and  thus  contributed  to  his  own  injury,  he  can  recover  no 
damages ;  in  every  aspect  of  this  point,  the  decision  of  the  referee, 
implied  in  his  finding,  that  there  was  no  negligence  on  the  part  of 
the  agent  at  Oswego,  is  conclusive.  It  might  or  it  might  not  have 
been  in  his  power  to  stop  the  sailing  of  the  vessel  on  the  27th.  It 
might  or  might  not  have  cost  less  to  stop  it  than  to  allow  it  to  go 
9n.  We  do  not  understand  the  rules  regulating  this  subject,  or 
their  effect,  as  well  as  did  the  agent  at  Oswego,  or  as  did  the  referea 
We  must  rest  upon  the  decision  of  this  latter. 

Judgment  should  be  afiirmed,  with  costs. 
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LoTT,  J.*  The  counsel  for  the  appellants,  in  his  points,  waiyeft 
all  the  points  raised  by  the  case  except  the  following : 

1st.  Whether  the  plaintiffls  were  negligent  and  contributed  to 
their  own  injury. 

2d.  Assuming  that  they  were  not,  and  that  every  other  point 
requisite  to  sustain  their  cause  of  action  be  in  their  Sayot,  what 
would  be  the  proper  rule  and  measure  of  damages  in  this  case  ? 

They  will  be  briefly  considered. 

1st  Upon  the  facts  found  by  the  referee,  the  plaintiflb  were 
authorized  to  ship  the  salt  ordered  to  be  sent  by  the  telegram  deliy- 
ered  to  them.  I  see  nothing  in  the  case  which  can  properly  charge 
them  with  improper  conduct  in  proceeding  to  execute  the  order. 
Nor  is  there,  in  my  opinion,  any  thing  to  warrant  the  conclusion 
that  they  were  chargeable  with  negligence  in  not  stopping  the  yessel 
on  board  of  which  the  salt  had  been  put,  and  requiring  a  return 
thereof. 

The  referee  haa  found  affirmatiyely  that  when  the  dispatch  of  Sep- 
tember 26, 1856,  from  the  plaintiffs  to  Staats,  their  agent,  apprising 
him  of  the  mistake  in  the  order  of  Magill  &  Pickering,  waa  receiyed, 
he  knew  said  yessel  had  finished  loading,  and  supposed  she  had 
actually  left  the  Oswego  harbor.  He  also  finds,  it  is  true,  thai  't 
did  not  appear  that  he  made  any  effort  whatsoeyer  to  ascertain  o: 
inform  himself  of  the  fact  as  to  whether  she  had  actually  sailed  or 
was  then  within  the  Oswego  harbor.  The  omission  of  such  effort 
did  not  constitute  negligence.  Knowing  that  the  yessel  was  loaded, 
and  belieying  that  she  had  left  port,  and  without  any  fact  shown  to 
raise  a  doubt  as  to  the  fact  of  her  haying  sailed,  why  should  he  go 
on  an  errand  or  make  an  inquiry  inconsistent  with  such  belief?  I 
certainly  cannot  see  any  rule  or  principle  imposing  on  him  that 
duty  or  obligation,  and  consequently  there  can  be  no  imputation  of 
negligence  for  omitting  to  do  an  act  which  he  was  not  bound  to 
perform. 

2d.  After  a  careful  consideration  of  the  question  of  damages,  I 
haye  come  to  the  conclusion  that  the  rule  adopted  by  the  referee 
was  correct,  or  at  least  as  fayorable  to  the  defendants  as  can,  upon 
any  principle,  be  claimed  by  them.  He  has  not  charged  them  with 
any  damages  resulting  from  the  non-fulfillment  of  the  order,  as 
actually  giyen,  to  '^  send  fiye  thousand  saoks  of  salt  immediately,'* 

*  The  following  optnlim  wm  dellTerad  by  Lot*,  J.,  on  the  aigoment  at  fho  lUrdi  (Mm.  aad 
•dlMfoA  to  on  thli  axgam/BoL'^] 
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but  he  has  held  them  responsible  only  for  the  loss  that  has  resulted 
from  the  order  actually  given  to  the  plaintiffs'  agent,  that  directed 
them  to  **  send  fiye  thousand  cashsj**  instead  of  sacks,  of  salt  *  that 
induced  them  to  ship  the  salt  which  was  sent  and  to  incur  ch«^ 
^jL'P'jnse  of  the  transportation  thereof;  and  when  it  reached  where  it 
was  ordered  to  be  sent,  it  was  not  worth  as  much  in  the  market 
there  as  its  value  at  the  port  from  which  it  came.  If  the  order  had 
not  been  given  that  expense  would  not  have  been  incurred,  and  the 
loss  resulting  from  such  difference  would  not  have  been  sustained. 
They  are,  therefore,  the  direct  and  immediate  consequence  or  result 
of  the  defendant's  act,  and  with  those  only,  and  the  interest  thereon, 
have  they  been  charged. 

It  is  insisted,  and  it  may  be  the  &ct,  that  if  the  salt  had  been  sent 
back  from  Chicago  to  Oswego,  the  loss  to  the  plaintiffs  wonld  have 
been  less  than  the  difference  in  value  at  those  places.  I  am,  how- 
ever, unable  to  find  any  authority  in  the  plaintiff  to  return  it,  much 
less  any  duty  or  obligation  to  do  so.  Such  return  would  have  been 
attended  with  the  cost  of  transportation  and  the  charges  incidental 
thereto,  and  those  would  not  have  been  justified  by  the  order;  that 
was  fully  executed  when  the  salt  reached  its  place  of  destina^'ion  in 
puTbuance  thereof;  and  there  is  no  ground  for  saying  that  any  thing 
dune  after  its  full  execution  was  done  in  compliance  with  its  terms 
and  direction.  It  necessarily  follows,  that  the  expense  incurred 
thereby  would  not  have  been  a  direct  or  necessary  result  or  conse- 
quence of  the  defendant's  aci 

These  views  lead  us  to  the  conclusion  that  the  referee  did  not  err 
in  his  decision  on  either  of  the  two  questions  now  presented  for  our 
review,  and  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

All  the  judges  concnrring  for  affirmanJ^,  except  Grover,'  J.,  who 

thought  the  rule  of  damages  erroneous, 

Judgment  affirmed. 

Nora. —As  to  the  natore  of  the  liability  of  telegraph  companies,  there  are  sereral  deddoni 
not  referred  to  in  the  foregoing  opinion.  In  MaeAndrew  t.  Bteetric  Telegrxtph  Oompan^^  17  O. 
B.  8,  decided  in  England  in  1865,  it  was  held  that  telegraph  companies  stand  in  the  same  posi- 
tion as  common  carriers  of  goods ;  and,  in  the  absence  of  express  stipulations  to  the  contrary, 
are  liaole  as  Insarers ;  but  it  may  be  fairly  doabted  whether  the  question  arose  in  the  case. 
In  the  case  of  Parks  v.  AUa  Ca^forrUa  Telegraph  Oo.,  18  Gal.  433,  the  supreme  court  In  that 
^Uce  held  that  telegraph  companies  are,  in  contemplation  of  law,  common  carriers,  and  art 
jibjtxt  to  the  rules  of  law  governing  the  same.  So  in  BUUnhmue  v.  Independent  Telegraph  XI#m, 
.  Daly  (N.  T.  Com.  Fleas),  475,  the  defendants  were  held  liable  for  damages  sustained  by  plaint 
tf  through  a  mistake  in  the  transmission  of  a  message,  although  it  did  not  appear  how  tiif 
fliistake  had  oocnzred,  or  that  the  defendants  had  been  guilty  of  n^g^lgence. 


MABCH  TERM,  1870.  461 


Herrick  ▼.  WoolyerUm. 


TiMn  If  snofhw  eUus  of  cmcs  which  hold  telagnph  oomiMiiica  to  beanalogoiu  to  oominoB 
CMri«n,  though  not  ahsolate  insuren,  and  Uahle  for  a  fallnra  to  exercise  the  atmoet  diligence 
and  sklU.  Snch  are  the  cases  of  Th4  lUw  York  S  Wuh,  T«L  Co,  ▼.  Dryfntrg^  86  Penn.  St  S96; 
Bowtn  T.  Lakt  BrU  Tdegrt^  Oo.^  1  Am.  Law  Vbog.  085;  SUwnaon  v.  Monir$al  T^Ugroph  Co,, 
ISU.  0. 680;  IMRutUf,  New  York,  ABKmy  S  Bfifalo  7W.  Ob.,  1  Da]7(N.  Y.  Com.  PleasX  64'* 
In  all  these  cases  telegraph  companies  are  charged  with  the  presumption  of  negligence  in  caa* 
of  enor  or  delay  in  the  transmission  or  dellTerj  of  messages,  bnt  are  exonerated  where  swsh 
cRor  or  delay  resolts  from  atmospheric  or  other  causes  oyer  which  hnman  agen^  has  no  oontrok 

▲  third  class  of  cases  hold  telegraph  companies  liable  only  for  want  of  reasonable  diligenea 
and  sUn.  Washington  S  New  (Meant  TeUgraph  Oo.  t.  Hcbeon,  16  Gratt  ISS;  Bkmey  ▼.  New 
York  S  Wathington  TOegn^  O).,  18  Md.  841 ;  AvMi  t.  UhUedSUUet  TOegraph  Oo,^4&Bex\i. 
SflS;  JBUU  T.  Amtriean  TeUgraph  Cb,^  18  AUen,  896;  Wutem  Vhhn  IVegraph  Co,  t.  OirMff, 
lA]Ileh.ea6. 

In  sereral  of  the  cases  above  cited  the  action  was  brought  by  the  reoelTer  of  a  message  for 
Injuries  sustained  by  him  from  an  error  in  transmisoion:  bnt  in  a  recent  Bn^^ih  case  (Hoy- 
/M  T.  27U  XJfuUeA  Kingdom  Tdagraph  Cb.,  %  Albany  Law  Journal,  88<0  the  court  of  queen's 
bench  held  that  the  person  to  whom  a  message  was  sent  by  telegraph  had  not  such  an  Interest 
In  the  oontnct  for  transmission  as  would  enable  him  to  "*^«"*^<«  an  action  for  damages  aiia> 
Miied  by  Um  from  the  company*s  mlstaha  —  Bip. 


Hbbbiok  t.  Woolybbtok,  appellant. 

(41N.T.68t) 

JVgwftiory  wj^-^paffcSaU  en  demand^  toith  ifU$rmt^iohm  due  at  Miomh  makt^ 

and  holder. 

The  rale,  that  a  promiflsoiy  note,  payable  on  demand,  with  Interesti  is  a  coa* 
tinuing  security,  does  not  apply  between  holder  and  maker. 

Therefore,  a  note,  payable  on  demand,  with  interest,  transferred  nearly  three- 
months  after  date,  is  past  dae  when  transferred,  and  suljject  to  all  the  defenses, 
that  would  have  been  available  if  the  suit  had  been  by  the  original  payee. 
(LoTT  and  Suthbrland,  JJ.,  dinenUente,) 

As¥KIlL  firom  an  order  of  the  supreme  court,  at  general  term^ 
grantmg  a  new  trial  on  a  verdict  in  fiayor  of  the  defendant 

The  action  waa  brought  upon  a  promissory  note,  bearing  date- 
February  9, 1861,  for  the  payment  of  the  sum  of  $1,500,  with  inter- 
est, on  demand,  to  the  order  of  H.  D.  Hawkins,  and  signed  by  the 
defendant.  On  the  day  of  its  date,  the  note  was  indorsed  by  Haw- 
kins, and  delivered  by  the  defendant  to  Jonathan  B.  Herrick,  who 
was  the  real  payee  or  first  holder,  and  who  held  it  till  the  last  of 
April  or  first  of  May,  1861,  when  he  transferred  it  to  the  plaintiff 

It  appeared  from  the  evidence  that  the  note  was  executed  and 
delivered  by  the  defendant  to  Jonathan  B.  Herrick,  on  a  transfer  tc 
him  by  the  latter  of  fifty  shares  of  the  capital  stock  of  the  Bank  of 
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Albany.  The  defendant  claimed,  and  his  evidence  tended  to  shoW| 
that  the  transfer  of  said  stock  was  a  mere  loan  of  the  same  by  Jona- 
than R.  Herrick  to  defendant,  and  that  the  note  was  made  as  a 
memorandum  by  way  of  secarity  for  the  retam  of  the  stock,  and 
for  no  other  purpose ;  and  that  the  defendant,  before  the  commence- 
ment of  the  action,  duly  tendered  the  stock  to  Jonathan  B.  Herrick 
and  demanded  the  note,  which  was  refused* 

The  plaintiff's  eyidence  tended  to  show  that  the  transaction  was 
a  sale  of  the  stock,  and  that  the  note  was  given  for  the  purchase* 
price. 

There  was  no  evidence  that  the  plaintiff  had  notice,  at  the  time 
he  received  the  note,  of  the  defendant's  claim,  or  that  he,  the 
plaintiff,  i)aid  a  valuable  consideration  for  it  All  the  parties  resided 
in  the  same  city,  and  did  business  in  the  same  street 

The  court  instructed  the  jury,  that  the  plaintiff,  having  taken  the 
note  nearly  three  months  after  its  date,  and  living  in  the  same  city, 
and  doing  business  in  the  same  street,  with  the  other  parties;,  was 
bound,  at  his  peril,  to  make  inquiries  as  to  the  note,  and  that  the 
note  was  open  to  any  defense  existing  between  the  original  parties; 
and  refused  the  plaintiff's  request  to  charge,  that  the  note,  being 
payable  on  demand,  with  interest,  was  a  continuing  security,  and,  as 
«uch,  not  due  till  demand  actually  made. 

The  jury  found  a  verdict  for  the  defendant,  and  the  plaintiff 
Appealed. 

John  H.  Reynolds,  for  appellant,  cited  Haxton  v.  Bishop,  13  Wend. 
13, 21 ;  Sice  v.  Cunningham,  1  Cow.  397, 407 ;  Hiompson  v.  Ketchumy 
8  Johns.  190 ;  Oaylord  v.  Van  Loan,  15  Wend.  308 ;  Edwards  on  Bills, 
156;  IfOsee  v.  Durhin,  7  Johns.  70;  Hendrick  v.  Judah,  1  id.  319: 
Furman  v.  Raskins,  2  Gaines,  369. 

Henry  Smith,  for  respondent,  cited  James  v.  Chalmers,  2  Seld. 
214;  Pratt  v.  Adams,  7  Paige,  616 ;  Nelson  v.  Cowing,  6  Hill,  339; 
Barough  v.  White,  6  Dow.  &  Ky.  379 ;  Wethey  v.  Andrews,  3  Hill, 
582 ;  Merritt  v.  Todd,  23  N.  Y.  28 ;  Scovil  v.  Scovil,  45  Barb.  517 
623, 524;  JPlayne  v.  Gardiner,  29  K  Y.  146, 172, 173 ;  Payne  v.  SlaU, 
39  Barb.  634,  640-642 ;  Weeks  v.  Prior,  27  id.  80,  81. 

FosTEB,  J.  The  jury  having  found  that  the  transaction  between 
the  defendant  who  was  the  maker  of  the  note,  and  Jonathan  B. 
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Herricky  who  was  the  real  payee  or  first  holder,  was  a  mere  loan  of 
the  bank  stock  firom  the  latter  to  the  former,  and  that  the  note  was 
made  as  a  memorandum  by  way  of  secnrity  for  the  retam  of  the 
stock,  and  for  no  other  pnrpose,  they  virtually  found  that  the  paper, 
though  in  form  a  promissory  note,  was  never  intended  as  such 
between  them ;  that  it  was  issued  to  be  used  only  for  the  purpose 
above  specified,  and  was  never  intended  by  them  to  be  issued,  used 
or  circulated  as  a  promissory  note,  and,  doubtless,  as  between  them, 
it  could  not  be  claimed  to  be  such ;  at  least,  unless  default  should  be 
made  by  the  defendant  in  the  return  of  the  stock,  and  it  cannot  be 
claimed,  upon  the  evidence  in  the  case,  that  such  default  had  been 
made. 

An  important  inquiry,  therefore,  is,  whether,  at  the  time  the  note 
was  transferred  firom  the  payee  to  the  plaintiff,  it  had  become  due, 
in  such  sense  as  to  be  dishonored;  for,  if  it  was,  then  the  plaintiff 
took  it  subject  to  all  equities  between  the  plaintiff  and  mi^er,  and 
he  could  not  recover  upon  it,  even  though  he  took  it  without  any 
actual  notice  of  the  defense,  and  for  a  valuable  consideration ;  for, 
in  such  case,  the  law  implies  notice  to  him  of  all  existing  equities  or 
defenses  which  the  maker  had  to  it  as  against  the  payee,  and  such 
presumption  is  conclusive. 

I^  therefore,  the  note  was  dishonored  when  the  plaintiff  received 
it,  the  charge  of  the  judge,  and  his  refusal  to  charge  as  requested 
by  the  plaintiff's  counsel,  were  correct  This  proposition  of  law  is 
not  disputed,  and  is  well  established. 

The  uniform  current  of  authority  in  this  state  was,  that  a  note, 
payable  on  demand,  must  be  presented  within  a  reasonable  time,  or 
it  would  be  deemed  due  and  dishonored,  so  thfkt  a  subsequent  trans- 
feree would  take  it  subject  to  all  equities  existing  between  the  origi- 
nal parties;  and  that  the  rule  applied,  whether  the  note  waspayable 
faith  interest  or  not    Furman  v.  ffaskinSy  2  Gaines,  369 ;  Losee  v. 

• 

Durkin,  7  Johns.  70;  Sice  v.  Ounninghanif  1  Cow.  397  (where  the 
same  rule  was  held  between  subsequent  holder  and  indorser).  And 
Wethey  v.  Andrews^  3  Hill,  582,  gives  the  same  rule  as  applicable  to 
notes  on  demand^  with  interest;  holding  that  a  note  on  demand, 
with  interest,  is  a  lasting  security,  but  applying  the  rule  to  it  that 
the  demand  must  be  made  within  a  reasonable  time ;  and  says,  thai 
notes  on  demand,  without  interest,  are  due  immediately. 

The  rule,  as  to  reasonable  time,  which  has  been  applied  to  such 
notes,  has  been  quite  different  firom  the  rule,  in  that  respect,  appli 
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cable  to  checks,  as  between  drawer  and  holder,  and  to  drafts,  or  bills 
of  exchange,  as  between  drawer  or  indorser  and  holder,  which 
requires  them  to  be  presented  withont  delay.  The  rule  as  to  such 
notes  requires  them  to  be  presented  within  such  time  as,  under  all 
the  circumstances  of  the  case  and  the  situation  of  the  parties,  the 
court  shall  adjudge,  as  matter  of  law,  to  be  reasonable  between  them. 
In  Furman  t.  HashinSf  the  note  was  held  dishonored  where  the 
transfer  was  made  eighteen  months  after  its  execution.  In  Losee  v. 
Durkin,  where  no  special  circumstances  appeared,  the  court  held^ 
where  the  note  was  transferred  two  and  a  half  months  after  it  was 
executed,  that,  in  an  action  brought  thereon  by  the  transferee,  the 
maker  might  prove  a  payment,  made  while  it  remained  in  the  hands 
of  the  payee,  and  in  that  case  the  note  was  made  payable  with 
interest 

In  Sice  y.  Ounningham,  where  the  action  was  by  the  indorsee 
against  the  indorsers,  it  was  held,  that  a  note  payable  on  demand, 
was  due  presently,  and  must  be  demanded  within  a  reasonable  time, 
and  that  a  delay  of  five  months  in  making  demand  of  the  maker, 
discharged  the  indorser;  and  the  court  also  held,  that  proof  of  a 
parol  agreement  to  vary  the  time  of  payment  fixed  by  the  note, 
could  not  be  received. 

In  Wethey  v.  Andrews^  the  supreme  court,  for  the  first  time, 
noticed  any  distmction  between  demand  notes,  with,  or  without 
interest  That  was  an  action  of  the  subsequent  holder  against  the 
maker  of  a  note  on  demand  with  interest  It  was  transferred  from 
the  payee  to  one  Grimshaw,  a  purchaser  thereof,  within  a  week  after 
it  was  executed ;  and  within  about  a  month  after  its  execution,  he 
transferred  it  to  the  plaintiff,  who  paid  him  the  money  for  it  The 
defendant,  the  payee,  and  the  first  transferee,  all  lived  in  the  same 
village,  and  the  plaintiff  lived  within  two  and  a  half  miles  of  them ; 
and  the  defense  offered  was,  that  the  note  was  executed  without 
consideration.  The  plaintiff  recovered,  the  court  holding  that  the 
cases  furnish  no  principle  for  fixing  the  time  with  exactness,  when 
a  negotiable  note,  payable  on  demand,  shall  be  deemed  dishonored, 
so  as  to  let  in  a  defense  against  the  payee,  as  against  one  to  whom 
it  has  been  negotiated ;  that  the  note  was  wifh  interest^  and  came  to 
the  hands  of  the  plaintiff  some  four  or  five  weeks  after  it  was  exe- 
cuted^  and  that  no  law  adjudges  such  a  note  to  be  dishonored  so 
soon  after  its  date.  In  delivering  the  opinion,  Oowbn,  J.,  says,  in 
substance,  that,  if  the  note  had  not  been  on  interest,  he  should  have 
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thonght  it  right  to  presume  it  had  been  demanded  and  payment 
refasedy  perhaps  even  at  the  time  when  Orimshaw  obtained  it;  bnt 
he  thought  the  contrary  was  to  be  presumed  with  regard  to  one 
which  bore  interest,  and  thought  it  would  be  contrary  to  the  general 
course  of  business  to  demand  payment  short  of  some  proper  time  for 
computing  interest.  He  also  cited  the  case  of  Barough  v.  WhitCy  as 
reported  in  6  Dowl.  fi  Ryland,  and  in  4  Bam.  &  Cress.,  as  showing 
that  such  a  note  in  England  is  considered  as  a  continuing  security, 
and  is  not  dishonored  until  payment  is  demanded  and  refused ;  but 
we  are  not  informed  that  the  court  adopted  that  rule,  and  the  whole 
case  shows  that  it  was  meant  to  decide,  only  that  such  a  note  is  not 
due  or  dishonored  immediately. 

Now,  the  precise  question  before  the  court  in  Wethey  v.  Andrews 
was,  whether,  in  an  action  by  a  subsequent  holder  upon  a  note  on 
demand,  with  interest,  transferred  by  the  payee  within  a  week  after 
its  inception,  the  maker  could  set  up  the  defense  existing  between 
him  and  the  payee  that  the  note  was  without  consideration,  upon 
the  sole  ground  that  it  was  dishonored  by  the  delay  of  a  week  with-' 
out  demand  for  payment  The  court  was,  doubtless,  correct  in  its 
decision,  and  correct  in  saying  that  there  was  no  case  holding  such 
a  note  to  be  dishonored ;  and  in  that  respect  I  think  there  is  no 
distinction,  in  the  cases  to  which  the  court  alluded,  between  such 
noies  and  those  payable  on  demand,  without  interest ;  for  I  am  not 
able  to  find  any  case  which  declares  a  note  on  demand,  without 
interest,  dishonored  by  not  being  demanded  or  paid  within  a  week 
after  it  is  executed ;  and  although,  in  the  opinion,  the  judge  treats 
the  case  as  though  the  material  transfer  took  place  four  or  five 
weeks  after  the  making  of  the  note,  it  is  actually  certain  that  no 
such  question  was  involved ;  for  it  is  perfectly  clear,  upon  principle 
and  authority,  that  if  the  transfer  to  Qrimshaw  was  before  the  note 
was  dishonored,  the  subsequent  holder  would  succeed  to  all  his 
rights  as  between  him  and  the  maker,  irrespective  of  all  questions 
of  notice  to  or  of  valuable  considerations  paid  by  such  subsequent 
holder.  It  would  seem  that  the  judge  supposed  that  the  rule  held 
in  the  case  of  Barough  v.  White,  which  he  cited,  was  different  in 
England  in  regard  to  notes  on  demand,  with  interest,  from  what  it 
was  in  regard  to  demand  notes  not  on  interest;  and,  if  so,  I  ^^hink 
he  was  mistaken.  But  whether  the  opinion  expressed  by  the  judge 
in  Wethey  v.  Andrews  was  correct  or  not,  it  must  be  conceded  that 
the  law  of  that  case  was  correctly  decided. 
Vol.  I.— 59 
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The  supreme  court,  in  the  case  at  har,  followed  what  was  supposed 
to  be  the  principle  adopted  by  this  court  in  the  case  of  J/crrw/  v, 
Toddf  2i]  X.  Y.  28.  It  is,  doubtless,  true,  that  this  court  held,  in 
that  case,  that  a  promissory  note,  payable  on  demand,  with  intoresty 
is  a  continuing  security ;  that  the  indorser  remains  liable  until  an 
actual  demand  of  payment ;  and  that  the  holder,  as  between  him 
and  the  indorser,  is  not  chargeable  with  neglect  for  omitting  to 
make  such  demand  within  any  particular  time ;  and  whether  the 
reasoning  upon  which  the  decision  was  based  be  correct  or  not,  such 
is  the  decision  of  this  court  It,  however,  only  decides  what  the 
law  is  between  holder  and  indorser;  and  the  chief  judge,  in  his 
opinion,  discriminates  between  that  case  and  such  as  the  one  before 
us,  and  says:  '^It  may  be  well  to  observe  that  the  present  question 
is  not  identical  with  the  one  which  arises  when,  after  the  transfer 
of  such  a  note,  the  maker  seeks  to  introduce  a  defense  existing 
against  the  first  holder.  The  lapse  of  time,  or  the  non-payment  of 
interest  after  the  regular  period,  or  periods  for  such  payment^  have 
passed,  may  be  sufficient  to  put  the  purchaser  on  inquiry,  or  to  jus- 
tify a  presumption  that  the  instrument  was  actually  dishonored 
before  the  transfer.  It  might  well  be  true,  in  such  a  case^  thai  a 
demand  had  been  actually  made  and  notice  given  to  the  first  indorser, 
so  as  to  charge  him,  while  at  the  same  time  the  maker  would  be  let  in 
to  defend,  if  he  had  any  defense*  Questions  of  charging  the  indorser, 
therefore,  and  questions  of  allowing  an  original  defense  to  the  maker, 
may  depend  on  very  different  considerations.'^  In  other  words,  that, 
as  to  the  maker,  the  note  might  be  considered  dishonored,  while,  at 
the  same  time,  as  between  the  holder  and  indorser,  the  former  haa 
been  guilty  of  no  laches. 

It  is  clear  to  my  mind,  that  this  court  did  not  intend  to  decide 
what  the  rule  should  be  as  between  maker  and  holder,  but  only  as 
between  holder  and  indorser,  and,  therefore,  it  cannot  be  claimed, 
as  the  supreme  court  seemed  to  suppose,  that  their  decision  in  the 
case  before  us  was  required,  and  controlled  by  the  case  of  Merritt  v. 
Todd.  Nor  does  it  prevent  us  from  determining  the  questions  pre- 
sented here,  according  to  the  decisions  in  other  analogous  oases.  In 
fine,  it  decides  nothing  in  regard  to  such  notes,  as  between  maker 
and  holder ;  and  I  am  not  aware  of  any  case  in  this  court,  or  the 
supreme  court,  except  the  decision  in  this  case  of  the  court  below, 
which,  in  terms,  dissents  from  the  ruling  in  Loses  v.  Durkiiiy  or 
attempts  to  overrule  it;  and  that  case,  which  was  decided  in  1810. 
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held  that  such  a  note  as  this  was  dishonored  when  it  had  been  held 
by  the  payee  for  two  months  and  a  half,  so  as  to  let  in  the  defense 
against  the  subsequent  holder,  of  payment  to  the  first  holder,  while 
he  owned  the  note. 

It  may  be,  that,  as  against  an  indorser  of  such  paper,  he  may  be 
holden,  though  the  maker  should  have  a  defense  arising  between 
him  and  a  first  holder  of  it,  for  the  reason,  that  by  indorsing  the 
note,  he  submits  his  liability  without  any  certain,  fixed  limits  as  to 
time,  andf  to  some  extent,  consents  to  have  his  rights  afiected  by 
the  action  of  both  maker  and  holder,  even  though  as  between  them, 
it  is  due  at  once,  so  that  the  maker  may  pay  it  at  any  time ;  and  the 
holder  may  demand  payment,  or  sue  the  maker  without  demand  at 
any  time ;  that,  having  indorsed  such  paper,  he.has  no  right  to  com- 
plain that  neither  of  them  have  taken  such  steps  as  to  retire  the 
note,  or  fix  his  liability  at  an  earlier  day. 

It  must  be  conceded,  that  under  the  rule  which  has  obtained  in 
this  state,  there  has  always  been  some  doubt  and  uncertainty  when 
such  a  note  as  this  would  become  dishonored  by  want  of  demand  or 
non-payment;  but  such  uncertainty  need  not  subject  parties  to  any 
risk,  where  due  caution  is  exercised.  ^ 

I  think  it  is  not  correct  to  say  that  such  notes  are  intended  for 
circulation  from  hand  to  hand  as  commercial  paper.  It  is  true  that 
they  do  so  circulate  to  some  extent ;  but,  generally,  the  notes  which 
are  issued  and  used  for  circulation  are  payable  at  a  day  certain,  and 
in  regard  to  which  all  the  parties  know  when  and  how  the  liabili* 
ties  of  indorsers  are  to  be  fixed  or  discharged. 

There  is  no  good  reason  why  such  notes  should  circulate  as  com- 
mercial paper,  any  more  than  that  paper  payable  at  a  time  certain, 
and  which  is  past  due,  should  perform  that  oflSce ;  for  both  alike 
must  be  paid  whenever  the  holder  requires  it  And  why  should 
either  kind  be  circulated  ?  The  obligation  of  the  maker  of  either 
has  matured,  or,  at  furthest,  matures  on  demand,  which  in  both 
cases  may  be  made  at  once ;  and  if  the  holder  wants  to  raise  money 
on  them,  why  not  apply  for  payment,  and  receive  it  from  the  par<7 
from  whom  it  is  due,  instead  of  selling  it  to  some  one  else,  who  may 
the  next  moment  make  such  demand?  The  very  fact,  that  the 
holder  of  such  paper  offers  it  for  sale  or  circulation,  seems  to  imply 
that  there  is  some  reason,  not  apparent,  why  he  does  not  (lemand  its 
payment  of  the  maker.    And,  surely,  no  one  can  doubt  that  such 
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paper  is  legally  payable  immediately  after  it  is  issued,  if  the  holder 
demands  it 

Independent  of  authority,  the  application  of  the  rule  which  iB 
held  between  holder  and  indorser  in  Merritt  v.  Todd,  to  the  case  of 
holder  and  maker,  would  leave  the  time  when  the  note  would  be 
payable  quite  as  uncertain  as  it  would  be  when  it  becomes  dishonored 
under  the  rule  as  claimed  by  the  appellant,  while  all  the  maker's 
actual  intentions  in  issuing  the  paper  might  be  frustrated ;  and  he 
must  have  no  right  to  pay  it  until  the  holder  chooses  to  demand  it 
For  it  cannot  be  that  such  note,  as  against  the  holder,  is  not  payable 
until  he  chooses  to  demand  it,  and  that,  at  the  same  time,  the  maker 
may  pay  it  when  he  pleases.  The  rule  adopted  in  Merritt  v.  Toddy 
as  applied  to  the  indorser,  is,  that  the  note  is  due  only  on  actual 
demand,  and,  if  it  is  applied  as  against  the  maker,  it  must  be  accom 
panied  with  all  its  legal  consequences ;  and,  of  course,  while  the 
holder  can  require  payment  sooner  or  later,  as  he  chooses,  the  only 
certainty  on  the  part  of  the  maker  is,  that  he  must  be  certain  to 
have  the  money  ready  whenever  it  is  called  for,  and  yet  oori^inue 
liable  to  pay  interest,  without  any  right  to  compel  the  holder  to 
receive  payment  until  he  chooses  to  do  so.  And,  while  such  rule 
will  enable  the  holder  to  carry  out  any  intention  that  Tie  may  nave 
had,  to  loan  his  money  for  such  a  time  as  is  usual  when  made  on  the 
security  of  commercial  paper,  it  affords  no  safeguard  against  a  change 
of  such  intention  on  his  part,  and  leaves  any  such  intention  of  the 
maker  without  any  protection  whatever ;  for  the  note  is  due  when 
demanded.  The  holder  may  be  as  vigilant  or  negligent  as  he  pleases. 
The  maker  and  indorser  are  bound  to  wait  his  time ;  and  the  only 
law  of  the  case  is  his  will.  If  we  adopt  it  in  this  case,  we  should 
change  the  well-established  principle,  that,  as  to  such  a  note,  the 
statute  of  limitations  commences  to  run  from  its  date,  so  that  it 
should  commence  only  from  the  time  of  demand  made,  and  thus 
add  still  further  to  the  security  of  the  holder,  and  to  the  prejudice 
of  the  maker. 

I  think  the  case  of  Merritt  v.  Todd  has  extended  the  principle  of 
continuing  security  in  such  a  case  to  the  very  verge ;  and  that  to 
apply  it  between  holder  and  maker  would  be  putting  the  makjr  in 
the  power  of  the  holder  to  an  extent  which  is  entirely  unneoessazy 
If  it  is  the  intention  of  the  parties  that  paper  executed  between 
them  shall  be  a  continuing  security,  and,  as  a  promissory  note,  for  8 
term  of  time  at  which  interest  is  usually  computed,  it  is     inch 
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oetter  that  the  paper  sLould  be  made  in  such  form  as  shall  eyidence 
each  intention  more  clearly,  and  give  to  the  parties  the  benefit  of 
it,  than  to  change  the  law  so  as  to  benefit  the  holder  only. 

In  this  country  the  law  is,  that  a  promissory  note,  payable  on 
demand,  unless  demanded  within  a  reasonable  time,  is  considered  as 
overdue  and  dishonored.  Ranger  v.  Cary^  1  Met  369;  CroswelVs 
Executors  v.  Arrot,  1  Serg.  &  Bawle,  180;  Loomis  v.  Pulver,  9  Johns. 
244'  Van  Hoesen  v.  Van  Alstyne,  3  Wend.  75,  79.  And  the  rule  is 
ihe  same,  even  if  expressed  to  be  payable  with  interest  Thompson 
V.  Jlale,  6  Pick.  259 ;  Sylvester  v.  Crapo,  16  id.  92 ;  Netoman  v.  Ket- 
telle,  13  id.  418;  Wight  v.  Foster,  id.  419;  Kevins  v.  Tovmsend, 
6  Oonn.  5 ;  Losee  y.  JDurJcin,  and  Sice  v.  Cunningham,  infra.  And 
as,  in  this  state,  no  absolute  measure  of  this  reasonable  time  has 
been  fixed,  a  day  or  two  {Field  v.  Nickerson,  13  Mass.  131, 137), 
seven  days  {Thurston  v.  McKenn,  6  id.  428),  and  even  a  month 
{Ranger  y.  Cary,  1  Met  369),  is  not  too  long;  while  eight  months 
{American  Bank  y.  Jenness,  2  Met  288 ;  Ayers  y.  Hutchins,  4  Mass. 
370) ;  three  months  and  a  half  {Stevens  y.  Brice,  21  Pick.  193) ;  and 
«yen  two  months  and  a  half  {Losee  y.  Durhin,  7  Johns.  70,  and  Sice 
T.  Cunningham,  1  Cow.  397,  404),  have  been  deemed  sufficient  to 
discredit  a  note. 

The  statute  of  limitations  commences  to  run  from  the  date  of  a 
note  payable  on  demand,  whether  without  interest  {Newman  y.  Ket- 
ietle,  13  Pick.  418 ;  Larson  y.  Lambert,  7  Halst  247 ;  Kingsbury  y. 
Butler,  4  Vt.  458),  or  whether  it  be  with  interest  {Mason  y.  Mohawk 
Ins.  Co.,  13  Wend.  267). 

OoWBN,  J.,  in  Wethey  y.  Andrews,  and  the  chief  judge,  in  Merritt 
T.  Todd,  appeared  to  suppose,  that,  in  regard  to  the  time  when  demand 
notes  became  due,  there  was  a  difference  in  England  between  those 
payable  with  interest  and  those  on  demand  merely.  And  yet,  I 
think,  it  will  be  found  that  no  such  distinction  prevails  there. 

Formerly,  notes  on  demand  were  held  to  be  due  immediately. 
Copp  v.  Doncaster,  Cro.  Eliz.  548 ;  where  it  was  contended  that  the 
word  '^  demand ''  was  parcel  of  the  contract,  so  that  the  money  was  not 
due  until  demand,  and  that  a  demand  by  bringing  the  action  would 
not  do ;  but  the  court  said,  the  duty  of  payment  was  *^  a  duty  main- 
tenant,  and,  therefore,  these  need  no  demand,  as  in  other  cases." 
RemhaU  v.  BoyU,  10  Mod.  38.  Where,  in  an  action  upon  a  note 
l>ayable  on  demand,  it  was  moved,  in  arrest  of  judgment,  that  no 
demand  was  alleged  in  the  declaration ;  but  the  court  held  it  to  be 
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a  debt  in  presents  and  that  it  was  a  debt  plainly  precedent  to  anj 
demand.  Collins  t.  Darning^  3  Salk.  227^  decides  the  same  pointy 
and  also  holds  that  the  statute  of  limitations  commenced  running 
from  the  date  of  the  note.  And  15  Viner's  Abr.  103,  note,  is  to  the 
same  point 

It  is  assumed  that  the  rule  in  England  now  is,  that  a  note  payable 
on  demand,  with  interest,  is  a  lasting  security,  and  is  not  dishonored 
nntil  payment  is  demanded.  In  Barough  v.  White,  as  reported  in 
4  Bam.  &  Gres.  325,  which  contains  a  report  of  what  was  said  by 
each  of  the  judges,  the  question  was,  whether,  in  an  action  brought 
by  a  subsequent  holder  of  a  note  on  demand,  with  interest,  for  which 
he  had  paid  yalue,  the  maker  should  be  allowed  to  prove  the  decla- 
rations of  the  first  holder,  while  he  owned  it,  that  he  gaye  no  con- 
sideration for  it  to  the  maker.  It  was  held,  that  such  declarations 
could^  not  be  given.  And  Bailey,  J.,  in  his  opinion,  says :  **  In  thiii 
case  no  demand  was  proved^  and  the  note  being  made  payable,  with 
interest,  to  Amott,  or  order,  makes  it  probable  that  the  parties  con- 
templated that  the  note  should  be  negotiated  for  some  time.''  And 
he  also  said,  that  the  defendant  did  not  identify  the  first  holder  with 
the  plaintiff,  and  that  for  these  reasons  the  evidence  was  properly 
rejected.  The  three  other  judges  placed  their  decision  on  the  ground 
that  the  declarations  of  a  prior  holder  of  a  note  cannot  be  given  in 
evidence  against  a  subsequent  one,  but  that  such  alleged  facts  must 
be  established  by  other  proof.  And  such  is  the  well-settled  law  in 
this  state.  It  is  true  that  Littledale,  J.,  also  said  he  thought  the 
note  not  overdue,  and  that  it  seemed  to  him  that  it  was  a  lasting 
security.  He,  however,  does  not  allude  to  the  fact  that  it  is  with 
interest;  and  Holbotd,  J.,  says  it  was  not  overdue;  ''for  a  note, 
payable  on  demand,  is  not  open  to  the  same  suspicion  as  a  note  over- 
due which  is  made  payable  at  a  i>articular  time."  In  Brooks  y* 
Mitchell,  9  Mees.  &  Wels.  15,  it  was  decided,  that  a  promissory  note» 
payable  on  demand,  with  interest,  was  not  to  be  treated  as  overdue, 
80  as  to  affect  the  indorsee  with  any  equities  against  the  indorser, 
merely  because  it  was  indorsed  several  years  after  its  date.  Not  an 
allusion  is  made  by  any  member  of  the  court  that  the  note  was  on 
interest;  and  Pabkb,  B.,  reiterates  the  assertion,  that  a  promissory 
note,  payable  on  demand, ''  circulates  for  years,''  and  ''  is  current  for 
any  length  of  time."  And  the  syllabus  of  the  case  takes  no  notice 
that  the  note  was  with  interest. 

But  I  have  said,  that  in  England  there  is  no  difference,  in  this 
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respect,  betF^en  notes  on  demand  with  interest,  and  notes  on  de- 
mand, merely.  And  I  think  the  manner  in  which  these  two  cases 
are  treated  by  the  jndges,  shows  that  they  understood  the  mle  to  be, 
and  that  they  were  only  applying  the  same  rule  to  these  notes,  which 
they  considered  applicable  to  all  other  notes  payable  on  demand.  In 
Haywood  v.  Watson^  4  Bing.  496,  the  action  was  against  the  maker 
on  a  note,  as  follows :  ^^  On  demand,  I  promise  to  pay  to  Gyrns  Mor- 
rell,  or  order,  £1,000,  yalue  received,^'  which  passed  to  the  plaintiff 
as  subsequent  holder  long  after  it  was  executed,  and  the  defendant 
attempted  to  set  up  a  defense  to  it  as  against  the  first  holder.  Bui 
the  court  ruled  that  the  plaintiff  was  entitled  to  recover,  on  the 
ground  that,  when  the  plaintiff  took  the  note,  it  was  not  dishonored. 
And  Pabkb,  J.,  said:  ^'For  though  the  note  was  made  in  1824,  it 
was  payable  on  demand^  and,  therefore,  could  not  be  esteemed  oyer 
due  till  demand  had  been  made."  And  the  note  was  not  with  inter* 
est.  I  do  not  know  how  the  English  decisions  on  this  subject  are 
to  be  reconciled,  for  these  cases  hold,  in  conflict  with  the  previous 
decisions,  that  all  demand  notes  are  continuing  securities,  and  are 
not  over  due  or  dishonored  until  actual  demand,  and  yet  they  con- 
tinue to  decide  that  the  statute  of  limitations  commences  to  run 
against  them  from  their  date.  Norton  v.  Ellam,  2  Mees.  &  Wels. 
461.  The  action  was  on  a  note  by  which  the  maker  promised  to 
pay  £400  on  demand  with  simple  interest,  and  the  only  question 
presented  to  the  court  was,  whether  the  statute  ran  from  the  date 
of  the  note  or  from  the  time  of  the  demand.  The  counsel  attempted 
to  draw  the  distinction  that  the  note  was  payable  with  interest,  and, 
therefore,  could  not  be  due  immediately;  but  the  court  of  exchequer 
unanimously  repudiated  the  idea,  and  say :  "  Then  is  there  any  differ- 
ence  when  it  is  payable  with  interest  ?  It  is  quite  clear  that  a  prom- 
issory note,  payable  on  demand,  is  a  present  debt,  and  is  payable 
without  any  demand,  and  the  statute  begins  to  run  from  the  date 
of  it.  Then  the  stipulation  for  compensation  in  the  shape  of  inter- 
est makes  no  difference,  except  that  thereby  the  debt  is  continually 
increasing  de  die  in  diem"  And  as  to  notes  payable  on  demand 
that  do  not  stipulate  for  interest,  the  English  decisions  are  uniform 
in  declaring  that  the  statute  commences  to  run  from  their  date. 

I  think,  upon  principle  and  authority,  the  note  in  question  wai? 
dishonored  at  the  time  it  was  transferred  to  the  plaintiff;  and  thar 
neither  the  wants  or  convenience  of  business  call  for  any  change 
of  the  mle. 
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The  charge  of  the  jndge,  therefore^  and  his  refusal  to  charge  as 
requested^  were  correct  The  order  of  the  general  term  should  be 
royersed  and  judgment  rendered  for  the  defendant  on  the  verdict 

Eabl,  G.  J.  If  this  action  had  been  brought  at  any  time  befoi'e 
the  case  of  Merritt  v.  Tbddy  23  K  Y.  28,  the  law,  as  it  was  under- 
stood to  be  settled  in  this  state,  would  hare  required  a  judgment  for 
the  defendant  That  case  is  understood  to  be  a  departure  from 
eyery  case  in  this  state  preyiouslj  decidr-d  upon  the  same  point,  and 
to  haye  laid  down  a  new  rule.  Howeyer  much  we  may  differ  with 
the  learned  judge  who  wrote  the  opinion  in  that  case,  as  to  the  pro- 
priety of  the  rule  laid  down  by  him,  it  is  better  to  adhere  to  it  than 
to  unsettle  the  law  by  bringing  that  decision  in  question.  When, 
howeyer,  it  shall  come  to  be  understood  among  commercial  men 
that,  as  against  an  indorser,  this  decision  means  that  a  demand  note 
will  neyer  become  due,  howeyer  long  the  lapse  of  time,  until  pay- 
ment has  actually  been  demanded  of  the  maker,  yery  few  persons 
will  be  found  willing  to  indorse  such  notes,  and  they  will  substan- 
tially go  out  of  use. 

But  the  case  of  Merritt  y.  Thdd  did  not  undertake  to  lay  down 
any  rule  to  goyem  actions  by  the  holder  of  a  demand  note  against 
the  maker,  and  it  recognized  a  distinction  between  such  an  action 
and  an  action  against  the  indorser.  The  indorser  can  be  made 
liable  only  after  a  demand  of  the  maker;  and  as  no  time  for  the 
demand  is  specified  in  the  note,  according  to  that  decision,  it  may 
be  made  at  any  time,  at  the  option  of  the  holder.  But  as  against 
the  maker,  no  demand  is  necessary  before  suit  As  to  him,  it  is 
due,  and  may  be  sued  at  any  time  without  previous  demand.  Such 
notes  are  usually  temporary  shifts,  the  common  understanding  being, 
that  the  holder  may  demand  payment  at  any  time,  and  the  maker 
may  pay  at  any  time.  They  are  given,  not  to  be  paid  immediately, 
but  with  the  understanding  that  they  are  to  run  a  brief  period  for 
the  convenience  of  the  parties.  Hence,  the  courts  have  held  that 
such  notes  are  not  dishonored  at  once,  but  that  they  may  run  a  few 
days,  a  few  weeks  or  a  few  months,  depending  upon  the  circum- 
stances of  each  case,  before  they  shall  be  deemed  dishonored,  so  as 
to  let  in  a  defense  on  the  pan  of  the  maimer,  which  he  could  not  set 
up  against  a  bona  fide  holder,  who  took  the  note  before  it  was  dis- 
honored. It  might  have  been  a  better,  and  would  have  been  a  more 
certain  rule,  to  have  held  these  notes  due  and  dishonored  at  onoe, 
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JO  that  they  conld  not  be  transferred  at  any  time,  so  as  to  cnt  off 
any  defense  of  the  maker.  Bat  the  role  has  been  settled  otherwise 
and  acted  upon  in  this  state  from  the  foundation  of  our  govem- 
laenty  and  it  is  better  to  adhere  to  the  rule  than  to  unsettle  the  law 
by  making  a  new  one. 

I  have  thus  far  alluded  to  the  law  as  settled  before  the  case  of 
Merritt  y.  Toddy  and  I  have  noticed  the  fact  that  that  case  did  not 
profess  to  change  the  rule  as  against  the  maker  of  such  a  note.  I 
will  now  call  brief  attention  to  the  cases  bearing  upon  this  point, 
decided  in  this  state  since  that  case.  In  the  case  of  Payne  t.  OaV' 
diner  J  39  Barb.  634  and  29  N.  Y.  146,  the  action  was  upon  an  instru- 
ment, as  follows: 

"  [$1,000.]  Nbw  Tobk,  9^  €f  May,  184a 

"  Received  from  Captain  WiUiam  H.  Payne,  one  thousand  dollars,  which  is 
to  his  credit  on  our  books  at  six  per  cent  interest 

SLATE,  GARDNER  &  HOWELL." 

It  was  held  that  the  receipt  was  evidence  of  a  deposit  of  moneyi 
and  that  the  money  thus  deposited,  like  any  other  mere  deposit, 
oould  not  be  recovered  until  after  demand  of  payment  In  Scovil 
V.  Scovil,  45  Barb.  634,  the  action  was  upon  a  promissory  note^  pay- 
able on  demand  with  annual  interest.  The  defense  was,  the  statute 
of  limitations.  Judges  Morgan,  Mullik  and  Bacok  wrote  opin- 
ions, and  the  two  former,  assuming  that  the  statute  commenced  to 
run  at  the  date  of  the  note,  held  that  it  was  not  barred;  bufc  Judge 
Bacon  held  that  the  statute  did  not  begin  to  run  until  the  payment 
of  the  note  had  actually  been  demanded.  He  professed  to  follow  a 
decision  in  the  third  judicial  district,  which  is  supposed  to  be  the  case 
which  we  are  now  called  upon  to  decide.  He  laid  stress  upon  the 
&ct  that  that  note  was  payable  on  demand  with  annual  interest,  and 
inferred  that  the  parties  intended  that  the  note  should  run  at  least 
one  year.  But  it  does  not  appear  that  the  other  two  judges  con- 
curred with  him.  In  Rowland  v.  Edmonds,  24  N.  Y.  307,  it  was 
held  that  a  note,  payable  on  demand,  might  be  prosecuted  immedi- 
ately without  a  demand,  and  hence,  that  the  statute  of  limitations 
began  to  run  on  such  a  note  at  its  date.  In  Hirst  v.  Brooks,  50 
Barb.  334,  the  action  was  upon  two  promissory  notes  payable  on 
demand^  with  interest,  dated,  one  in  1841  and  the  other  in  1842. 
The  action  was  commenced  in  May,  1866.  No  demand  of  payment 
upon  the  notes  had  been  made  until  justpreyious  to  the  commence- 
Vol.  L  —  60 
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ment  of  the  action.  Interest  had  been  paidngon  the  notes  in  18449. 
more  than  twenty  years  before  the  action  was  commenced.  The 
defense  was  the  statnte  of  limitations,  and  the  conrt  held  that  the 
statute  upon  such  notes  begins  to  run  from  the  date  of  the  notes  and 
sustained  the  defense.  These  are  all  the  cases  decided  in  this  state  ' 
since  the  case  of  Merritt  y.  Todd^  to  which  our  attention  has  been 
called,  and  it  will  be  seen  that  none  of  them  go  far  enough  to  sus- 
tain the  decision  of  the  general  term  in  this  case. 

I  do  not  perceive  how  the  fact,  that  the  note  is  payable  with  inter- 
est, can  make  any  difference  with  the  question  we  are  now  consid- 
ering. A  note  simply  on  demand  wiU  not  draw  interest.  Bishop 
V.  TruffiUy  1  Daly,  155 ;  Purdy  v.  PhUUpSy  1  Kern.  406 ;  Edwards 
on  Bills^  712 ;  Smith's  Merc.  L.  526 ;  2  Parsons  on  Notes  and  Bills^ 
393.  As  demand  notes  are  always  expected  by  the  parties  to  run 
for  a  brief  time,  the  sole  object  of  making  them  payable  with  inter- 
est is  to  save  the  interest  To  hold  that  the  words  '^  with  interest*^ 
makes  that  a  continuing  security  which  without  them  would  not  be, 
is  to  give  these  words  an  unnatural  meaning,  and  an  effect  beyond 
the  purpose  of  the  parties.  In  Morey  v.  Wakefield^  41  Vermont  24^ 
decided  in  1868,  it  was  held  that  a  promissory  note,  payable  on 
demand  with  interest,  and  negotiated  to  an  innocent  holder  foryalue, 
two  months  after  its  date,  was  past  due  when  negotiated,  and  sub- 
ject to  all  defenses  that  would  have  been  available  if  the  suit  had 
been  by  the  original  payee. 

I  am,  therefore,  pf  the  opinion  that  the  order  of  the  general  term 
should  be  reversed,  and  that  the  defendant  should  have  judgment 
upon  the  verdict  in  his  favor. 

Qboveb,  J.  The  exception  to  the  testimony  given  by  the  defend- 
ant upon  his  being  recalled  was  not  well  taken.  It  does  not  appear 
to  have  been  material  to  any  issue  between  the  parties.  The  stock 
for  which  Herrick  said  he  was  offered  ninety-five  or  ninety-six  cents, 
and  which  the  defendant  told  him  he  had  better  sell,  does  not  appear 
to  have  been  the  stock  transferred  to  the  defendant,  in  respect  to 
which  the  issue  between  the  parties  was,  whether  it  had  been  bor- 
rowed by  the  defendant  of  Herrick,  and  the  note  in  suit  given  as  a 
security  for  the  return  of  a  like  amount  of  stock,  or  whether  it  had 
bsen  purchased  by  the  former  of  the  latter,  and  the  note  given  for 
the  purchase  price.  Although  the  testimony  was  incompetent,  the 
plaintiff  could  not  have  been  prejudiced  by  it    The  principal  quos- 
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tion  is,  whether  a  note  payable  on  demand,  with  interest,  transferred* 
Aearlj  three  months  after  date,  is  snbject,  in  the  hands  of  the  holder^ 
to  a  defense  existing  in  behalf  of  the  maker  against  the  payee  pre* 
TioQS  to  such  transfer.  In  the  present  case,  it  may  be  remarked* 
that  the  parties  were  engaged  in  business  in  the  same  street  in 
Albany,  and  that  the  note  must  be  regarded^  therefore,  as  dishonored 
after  the  lapse  of  three  months,  if  it  would  be  so  after  the  lapse  of 
six  or  nine.  Upon  the  part  of  plaintiff,  it  is  insisted  that  the  note,, 
being  made  payable  upon  interest,  shows  that  the  parties  intended 
ihat  it  should  not  be  presented  for  payment  immediately,  but  rather 
held  as  an  investment  during  the  pleasure  of  the  parties,  the  holder 
having  the  right  to  require  payment  at  any  time  he  chose,  and  that^. 
therefore,  the  note  was  not  to  be  considered  as  dishonored  until  an 
actual  demand  of  payment  It  is  conceded  by  the  counsel  that  the 
earlier  cases  in  this  state  are  in  conflict  with  this  view,  but  the  fol* 
lowing  are  relied  upon  as  establishing  its  correctness  by  authority: 
Wethsy  V.  Andretos,  3  Hill,  582 ;  Baratigh  v.  White^  6  Dowling  & 
Byland,  379 ;  Merritt  v.  Todd,  23  N.  Y.  28 ;  Scovil  v.  Scovil,  4& 
Barb.  617 ;  Payne  v.  Gardiner,  29  K  Y.  146 ;  S.  0.,  39  Barb.  634,- 
and  Weeks  v.  Prior,  27  Barb.  80.  In  Wethey  v.  Andrews  it  wat 
held  that  a  defense  of  the  maker  of  such  a  note  against  the  payee 
could  not  be  interposed  against  the  holder  when  the  note  was  trans- 
ferred within  a  week  from  its  date.  I  say  within  a  week,  for  the 
reason  that  the  case  shows  that  the  note  was  so  transferred  by  the- 
payee  to  one  Grimshaw  within  that  time,  who  transferred  it  to  the 
plaintiff  in  about  four  weeks  thereafter.  It  is  clear  that  the  plai:itiff' 
acquired,  by  his  purchase  from  Qrimshaw,  all  his  right  of  recovery 
upon  the  note,  unaffected  by  the  lapse  of  time  while  the  note  was- 
in  his  hands.  It  is  true,  that,  in  the  opinion  of  the  court,  it  is- 
assumed  that  the  note  was  transferred  four  or  five  weeks  after  date,^ 
and  the  doctrine  contended  for  by  the  plaintiff  is  pretty  broadly, 
though  somewhat  cautiously,  asserted.  It  is  said^  that  it  would  be- 
oontiury  to  the  general  course  of  business  to  demand  payment  (of 
such  a  note)  short  of  some  proper  point  for  computing  interest^, 
such  as  a  quarter,  half  year,  year,  etc.  What  would  be  a  propei 
point  for  the  computation  of  interest  is  not  determined;  but  I 
think  that  would  be  found  to  be  any  period  from  one  day  an>« 
upward.  This  case  does  not  profess  to  overrule  Sice  v.  Cunnmg* 
haniy  1  Oowen,  397,  nor  any  of  the  class  of  cases  upon  which  that* 
was  decided ;   nor  is  any  such  design  inferable  from  the  opinion. 
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On  the  contrary,  that  and  sereral  other  cases,  decided  upon  the 
same  principle,  are  quoted  without  any  criticism  or  expression  of 
dissent  Baraugh  v.  WhitBy  as  reported  by  Dowling  &  Ryland,  fully 
sustains  the  position  of  the  plaintiff  in  the  present  case,  the  judges, 
in  their  opinions,  respectively  sustaining  it ;  but  as  reported  (4  B. 
A  G.  325),  Littledale,  only,  places  the  judgment  upon  this  ground. 
There  was  another  ground  upon  which  the  judgment  might  clearly 
have  been  given :  that  is,  that  no  competent  proof  was  offered  of 
any  defense  against  the  payee.  In  Merritt  v.  Todd  it  was  held  by 
this  court,  that  as  to  an  indorser  of  a  note  payable  upon  demand, 
with  interest,  such  note  was  a  continuing  security,  and  that  laches 
could  not  be  imputed  to  the  holder  by  delaying  to  demand  payment 
and  giving  notice  to  the  indorser  for  any  particular  time,  and  that 
the  indorser  continued  liable  until  such  demand  made.  This  case 
clearly  overrules  Sice  v.  Cunningham;  for  although,  in  the  opinion 
of  the  court,  in  the  latter  case  nothing  is  said  about  the  note  being 
payable  with  interest,  yet  the  amount  of  the  verdict,  compared  with 
the  sum  specified  in  the  note,  and  its  date,  shows  that  such  was  the 
fact  The  learned  judge  who  gave  the  prevailing  opinion  in  Mer- 
Hit  V.  Todd,  admits  that  there  was  great  uncertainty  as  to  the  rule 
of  law  applicable  to  the  case,  and  with  his  usual  ability  reviews 
numerous  cases  in  England,  and  in  this  and  other  states,  involving 
the  point  and  shows  that  there  is  not  only  a  want  of  harmony  in 
the  cases,  but  also  soundness  in  the  principles  upon  which  many  of 
them  were  decided.  He  shows  clearly  that  upon  principle  it  must 
be  held,  as  to  an  indorser,  either  that  the  note  is  a  continuing  secur- 
ity, and  laches  not  imputable  to  the  holder  for  delaying  to  demand 
payment  for  any  particular  length  of  time,  or  that  the  indorser  ia 
discharged  by  any  such  delay  as  would  exonerate  the  drawer  or 
indorser  of  a  sight  draft. 

He  adopted  the  former  view,  in  which  five  of  the  other  judges 
concurred,  deciding  the  case  upon  that  ground.  This  upon  a  com- 
mercial question  of  much  practical  importance  must  be  regarded  as 
settling  the  question  in  this  state.  But  the  learned  judge,  in  the 
opinion,  says  that  it  may  be  well  to  observe  that  the  present  ques- 
tion is  not  identical  with  the  one  which  arises  when,  after  the  trans- 
fer of  such  a  note,  the  maker  seeks  to  introduce  a  defense  existing 
against  the  first  holder.  The  lapse  of  time,  or  the  non-payment  of 
interest,  after  the  regular  period  or  periods  for  such  payment  have 
(passed,  may  be  sufficient  to  put  the  purchaser  upon  inquiry,  or  to 
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justify  a  presumption  that  the  instrument  was  actually  dishonored 
before  the  transfer ;  and  he  further  remarks  that  the  question  of 
charging  the  indorser  and  question  of  allowing  an  original  defense 
to  the  maker,  may  depend  on  yery  different  considerations.  This 
shows  that  it  was  not  intended  to  determine  any  thing  affecting  the 
latter  class  of  questions.  In  Scovil  y.  Scovil,  the  question  was  not 
necessarily  inyolyed,  and  is  only  alluded  to  and  discussed  in  one  of 
the  three  opinions  deliyered.  This  case  can  hardly  be  said  to  be  any 
authority  upon  the  point  The  question  in  Payne  y.  Gardiner  was^ 
whether  the  action  was  barred  by  the  statute  of  limitations.  The 
action  was  upon  an  instrument  as  follows:  '^Beceiyed  from  Gapt 
William  H.  Payne  one  thousand  dollars,  which  is  to  his  credit  on, 
our  books  at  six  per  cent  interest'* 

This,  in  the  supreme  court,  was  construed  as  eyidencing  a  loan 
or  deposit  of  money  on  time,  to  be  determined  by  an  actual  demand 
of  payment  thereafter.  It  is  true  that,  in  the  opinion,  it  is  stated 
that  the  case  of  Merritt  y.  Todd  had  wrought  a  great  change  in 
what  had  theretofore  been  deemed  by  the  profession  as  the  law  ot 
promissory  notes  payable  on  demand  with  interest;  but  we  haye 
seen  that  the  only  point  determined  by  that  case  was,  that  the 
holder  of  such  a  note  was  not  chargeable  with  laches  as  to  an 
indorser  by  delay  in  demanding  payment,  for  the  reason  that  the 
presumption  from  the  paper  was  that  the  indorsement  was  made 
with  the  understanding  that  such  demand  would  not  presently  be 
made.  K  the  instrument  is  regarded  as  eyidence  of  a  deposit  of 
money  upon  interest,  it  is  clear  that  no  action  could  be  maintained 
thereon  until  an  actual  demand  of  payment,  and  that  the  statute 
would  not  commence  running  until  such  demand  made.  When  the 
case  came  before  this  court  (29  N.  Y.  146),  Judge  Mullik,  in  his 
opinion  for  affirmance,  ably  examines  the  distinction  between  a  loan 
and  deposit  of  money,  arriying  at  the  conclusion  that  this  was  a 
deposit  and  not  a  loan,  and  therefore  that  the  money  was  not  pay- 
able until  an  actual  demand  made.  After  arriying  at  this  conclu- 
sion, he  proceeds  to  state  that  it  was  held  in  Merritt  y.  Todd,  that 
3Uoh  a  note  was  a  continuing  security  and  was  not  dishonored  until 
after  an  actual  demand.  He  then  correctly  argues,  that  if  a  demand 
was  necessary  to  fix  the  time  of  payment,  the  statute  only  com- 
menced running  from  the  demand.  Denio,  chief  judge,  yoted  foi 
affirmance,  upon  the  ground  that  a  payment  of  interest  proyed  was 
an  answer  to  the  statute,  but  argued,  with  the  dissenting  judges- 
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that  no  demand  of  payment  was  necessary.  Fonr  of  the  remaining 
judges  were  for  affirmance,  but  upon  what  ground  does  not  appear. 
I  think  it  dear  that  this  case  is  no  authority  for  holding  that  a  note 
•payable  on  demand  with  interest  is  not  due  until  an  actual  demand 
made. 

In  Clarke  t.  Grandally  27  Barb.  77,  it  was  held  that  a  note 
promising  to  pay  a  specified  sum  to  the  payee  or  bearer  with  use, 
and  transferred  within  three  days  from  date,  was,  in  effect,  payable 
npon  demand,  and  not  to  be  deemed  due  at  the  time  of  its  transfer 
so  as  to  subjeoc  it  to  a  set-off  against  the  maker.  I  tkink  there  is 
nothing  in  the  foregoing  cases,  or  others,  requiring  us  to  hold  that 
A  note  payable  upon  demand  with  interest,  is  not  presently  due 
without  any  previous  demand.  I  am  unable  to  see  any  ralid  ground 
for  making  a  distinction  in  this  respect  between  a  note  so  payable 
with  or  without  interest,  except  as  to  an  indorser  as  to  whom  it  was 
well  said  in  Merritt  t.  Toddj  that  he  cannot  complain  of  delay  in 
making  demand,  for  the  reason  that  he  was  notified,  by  the  paper 
itself;  that  it  was  intended  that  the  note  should  be  retained  by  the 
holder  for  interest  to  accrue  thereon,  and  that  his  assent  that  it 
should  be  so  retained  was  thereby  implied.  But  no  such  reason 
Applies  when  the  holder  offers  to  transfer  the  note.  Then  it  is  cer- 
tain that  he  does  not  wish  to  retain  it  longer  for  any  such  purpose, 
but  to  realize  the  amount  thereofl  Then  why  not  demand  payment 
«t  once  of  the  maker  ?  is  an  inquiry  naturally  suggested  to  the  mind 
of  any  person  to  whom  it  is  offered.  It  is  due,  and  the  money  may 
at  once  be  had  thereon  unless  some  obstacle  exist  that  would,  if 
known,  be  destructive  of  its  negotiable  character  in  the  course  of 
business.  The  note  is  due  without  any  demand,  or  it  is  never  due 
until  demand  made,  and  the  maker  has  no  right  to  make  payment 
in  its  absence ;  for  no  tender  can  be  made  upon  a  demand  until  it  is 
due.  The  statute  of  limitations  commences  at  its  date,  or  it  never 
<M)mmences  until  demand  made,  and  a  recovery  can  be  had  upon 
such  a  note  against  the  representatives  of  a  maker  after  the  lapse  of 
any  length  of  time,  unless  they  are  able  to  prove  that  an  actual 
demand  was  made  more  than  six  years  before  the  commencement  of 
the  action.  The  non-payment  of  interest  furnishes  no  presumption 
in  favor  of  the  defense,  for  that  is  not  due  until  demanded,  any 
more  than  the  principal.  Such  a  note  does  not  come  within  the 
statute  creating  a  presumption  of  payment,  for  that  only  applies  to 
indgments  and  sealed  obligations,  and  to  these,  only  after  the  lapse 
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of  twenty  years  from  the  time  when  the  money  has  become  due 
thereon.  In  short,  the  doctrine  contended  for  by  the  plaintiff,  mak- 
ing such  notes  continuing  securities,  creates  a  class  of  obligations 
that  the  debtor  can  only  discharge  at  the  pleasure  of  the  creditor, 
erer  liable  to  instant  payment  at  his  like  pleasure,  and  which  no 
statute  of  limitations  will  ever  bar.  No  such  doctrine  has  ever  aa 
yet  been  held  by  this  court,  and  the  entire  current  of  decisions  in 
this  state,  from  the  eai*liest  reports,  is  against  it  In  Howland  y. 
Edmonds,  M  N.  Y.  307,  the  doctrine  was  reiterated  by  this  court 
that  a  note,  payable  by  its  terms  upon  demand,  might  be  prosecuted 
immediately,  no  previous  demand  being  necessary.  True,  it  is  said, 
as  in  some  other  cases,  the  suit  itself  being  a  sufficient  demand* 
This  is  only  saying  that  the  note  is  due  without  any  demand;  for 
no  rule  is  better  settled  than  that  a  debt  must  be  due  at  the  time  of 
the  commencement  of  the  action,  or  the  plaintiff  will  be  nonsuited 
It  is  likewise  held  in  this  case  that  the  statute  of  limitations  com- 
mences running  upon  such  a  note  at  its  date,  and  it  is  entirely  clear 
that  the  statute  does  not  commence  running  until  it  is  due.  Some- 
thing is  said  in  some  of  the  cases  about  a  presumption  of  a  demand 
having  been  made,  arising  from  the  lapse  of  time  or  of  a  proper 
period  for  the  computation  of  interest,  but  no  period  is  intimated* 
and  any  rule  founded  upon  such  presumption  would  be  too  vague 
for  application  to  business  transactions.  Such  rule  should  be  defi« 
nite  and  certain  when  possible. 

To  attain  this  result  as  to  the  admissibility  of  a  defense  of  the 
maker  against  the  payee  or  other  holder  against  a  transferee,  it  must 
be  held,  either  that  the  note  is  matured  after  the  lapse  of  sufficient 
time  to  enable  the  holder  to  make  a  demand  by  the  exercise  of  due 
diligence,  and  the  defense  therefore  admissible,  or  that  when  paya- 
ble with  interest,  not  mature  until  a  demand  has  in  fact  been  maile. 
Either  rule  will  be  found  certain  in  its  application.  But  for  some 
authorities  to  the  contrary,  I  would  prefer  a  rule  holding  in  accord- 
ance with  the  analogies  arising  from  the  commencement  of  the  run- 
ning of  the  statute  of  limitations,  and  of  the  right  immediately  to 
oommence  a  suit,  that  the  note  was  due  when  given,  and  the  defense 
admissible  without  regard  to  the  time  of  the  transfer  by  the  payee. 
In  the  present  case  the  result  is  the  same,  whether  the  first  or  third 
cpecified  is  the  correct  rule.  The  order  of  the  general  term  can  be 
fustained  only  upon  the  second.  I  am  aware  that  either  the  first  or 
third  will  practically  destroy  the  negotiability  of  this  class  of  paper  ^ 
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but  such  has  been  the  practical  effect  of  all  th(3  cases  in  this  stat.^ 
except  for  a  very  brief  period,  except  Merritt  v.  Toddy  and  this  case 
is  only  applicable  to  questions  of  laches  in  charging  indorsers.  The 
other  qnestions  presented  by  the  respondent's  counsel  in  his  brief, 
were  not  raised  or  passed  npon  at  the  trial ;  they  cannot,  therefore, 
be  considered  here.  My  conclusion  is,  that  upon  both  principle  and 
authority  the  defense  was  admissible  against  the  plaintifEl  The  order 
of  the  general  term  granting  a  new  trial  should,  therefore,  be  rerersed, 
and  judgment  given  for  the  defendant  on  the  rerdict,  with  costs  of 
the  appeal  to  this  court 
LoTT  and  Suthbblakd,  JJ.,  dissented. 

Order  of  general  term  reversed  and  jv^gmmt  for  defendant. 


Thb  Pboplb,  plaintiffs  in  error,  y.  Sohbtybb. 

(42N.T.  1.) 

OrimikMlUM — JutiUfiabU  homidds — bwrdmof  proqf. 

In  ereiy  case  of  homicide  the  people  must  prove  the  corpus  deUeU  beyond  a 
reasonable  doubt,  and  if  the  prisioner  claims  a  jusiiflcation  he  most  take  upon 
himself  the  burden  of  satisfying  the  Jury  by  a  preponderance  of  eoidenee. 

But  where  the  evidence  introduced  by  the  people  tends  to  show  that  the  homi- 
cide was  Justifiable,  the  prisoner  may  avail  himself  of  that  evidence,  and  has 
a  right,  without  introducing  affirmative  proof,  to  have  the  question  of  Jostifi- 
cation  submitted  to  the  Jury. 

On  the  trial  of  an  indictmenUfor  manslaughter,  the  oourt  charged  the  Jury  that 
it  was  for  the  prisoner  to  satisfy  the  Jury,  **  beyond  a  reasonable  doubt,**  that 
the  homicide  was  Justifiable.    Hetd,  to  be  error. 

Error  to  the  general  t^rm  of  the  supreme  court  to  review  the 
judgment  of  that  court  reversing  the  conviction  of  the  defendant 
for  manslaughter  in  the  third  degree. 

The  defendant  in  error  was  indicted  and  tried  for  manslaughter 
in  the  third  degree,  for  killing  one  Eavanagh.  On  the  trial  the  evi- 
dence on  the  part  of  people  showed  an  affray  between  the  deceased 
and  the  prisoner,  commenced  by  an  unjustifiable  and  violent  assault 
of  the  deceased  upon  the  prisoner,  in  or  during  which  aflhty  the 
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prisoner  stabbed  the  deceased  with  a  knife  and  killed  him.  These 
tskcts  were  not  disputed,  but  the  dispute  was  as  to  whether,  when  the 
defendant  used  the  knife,  he  had  reason  to  beliere  and  did  believe 
that  the  deceased  intended  to  kill  him  or  to  do  him  great  bodily 
injury.  The  evidence  of  the  prisoner  tended  to  prove  the  affirma- 
tive of  this  question.  The  court  charged  the  jury,  among  other 
things,  as  follows  ; 

^'In  all  criminal  cases  there  are  two  fundamental  rules  to  be 
borne  in  mind  by  the  jury ;  the  one  is,  that  the  prisoner  is  to  be 
presumed  innocent  until  proved  guilty;  the  other  is,  that  the 
prisoner  is  entitled  to  the  benefit  of  any  reasonable  doubt  But  in 
this  case  this  last  rule  is  only  to  be  applied  by  you,  subject  to  the 
conditions  and  modifications  that  I  shall  lay  down  to  you.  The 
killing  in  this  case  has  been  proved,  and  is  conceded,  and  there  is 
no  doubt  as  to  the  identity  of  the  prisoner. 

"  With  these  conceded  facts,  the  prisoner  asserts  that  the  killing 
was  in  self-defense,  and  was  justified  by  the  law.-  It  is  for  him  to 
make  this  allegation  good  by  proof.  If  the  defendant  has  given  no 
proof  tending  to  show  that  the  act  was  committed  in  self-defense, 
the  necessary  self-defense  of  his  person,  there  is  no  question  before 
you  on  this  point.  If  he  has  given  evidence,  or  if  any  of  the  evi* 
donee  in  the  case  tends  to  show  such  a  defense,  then  the  question 
before  you  is,  whether  such  evidence  is  satisfactory  and  sufficient.'' 

^It  is  for  the  prisoner  to  satisfy  the  jury  beyond  a  reasonable 
doubt  chat  he  did  apprehend,  and  had  reason  to  apprehend,  that  he 
was  in  imminent  danger  of  his  life,  or  of  the  infliction  of  some 
great  personal  injury.  If  the  evidence  falls  short  of  this,  and  only 
raises  a  doubt  whether  or  not  the  prisoner  stood  in  fear  of  his  life 
or  his  person,  that  is  not  sufficient  to  acquit  the  prisoner.  The  evi- 
dence must  go  one  step  ftirther  and  satisfy  this  jury  beyond  reason- 
able doubt  on  this  poinf 

To  each  and  every  of  which  propositions  the  defendant  then  and 
there  duly  excepted. 

The  jury  returned  a  verdict  of  guilty,  and  the  prisoner  was 
sentenced  to  imprisonment  for  a  term  of  three  years.  This  oonvio- 
tion  was  reversed  by  the  supreme  court  at  general  term  and  a  new 
trial  granted.  The  people  then  brought  the  case  by  writ  of  error 
fa>  tihis  court 
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Frederick  L.  Westhrooh^  for  plaintiff  in  error. 
Wm.  Loun^bury,  for  defendant  in  error. 

Eabl,  G.  J.  On  the  trial  the  people  endeavored  to  show  that  the 
killing  was  manslaughter  in  the  third  degree ;  and  the  prisoner,  that 
the  killing  was  in  self-defense,  and  thus  justifiable  homicide.  The 
court  charged  the  jury  that  the  prisoner  was  bound  to  prore  his 
defense  of  justifiable  homicide  '^beyond  a  reasonable  doubt.'*  In 
this  I  think  the  court  erred. 

The  statute  defining  manslaughter  in  the  third  degree  is  as  fol- 
lows: ^^The  killing  of  another  in  the  heat  of  passion,  without  a 
design  to  effect  death,  by  a  dangerous  weapon  in  any  case,  except 
such  wherein  the  killing  of  another  is  herein  declared  to  be  justifi- 
able or  excusable,  shall  be  deemed  manslaughter  in  the  third  degree.^ 
3  R  S.,  5th  ed.  940,  §  12. 

Homicide  by  any  person  is  declared  by  the  statute  (id.  p.  939  §3) 
to  be  justifiable  in  the  following  cases : 

1.  '^When  resisting  any  attempt  to  murder  such  person,  or  to 
commit  any  felony  upon  him,  etc. ;  or, 

2.  ^^When  committed  in  the  lawful  defense  of  such  person,  etc, 
when  there  shall  be  a  reasonable  ground  to  apprehend  a  design  to 
commit  a  felony,  or  to  do  some  great  personal  injury,  and  there  shall 
be  imminent  danger  of  such  design  being  accomplished." 

Then  it  is  provided  by  section  5,  on  page  940,  that  "  whenever  it 
shall  appear  to  the  jury  on  the  trial  of  any  person  indicted  for  mur- 
der or  manslaughter,  that  the  alleged  homicide  was  committed  under 
circumstances  or  in  cases,  where  by  law  such  homicide  was  justifiable 
or  excusable,  the  jury  shall  render  a  general  verdict  of  not  guilty.** 

Now,  what  is  the  rule  of  the  evidence  as  to  the  burden  of  proof, 
not  in  a  case  where  the  prisoner  is  attempting  to  show  that  the 
homicide  is  manslaughter  instead  of  murder,  but  in  a  case  where  he 
is  attempting  to  show  that  an  admitted  homicide  was  justifiable 
under  the  statute  ?  In  civil  cases,  where  the  mischief  of  an  errone- 
ous conclusion  is  not  deemed  remediless,  it  is  not  necessary  that  the 
minds  of  the  jurors  be  freed  from  all  doubt ;  it  is  their  duty  to  decide 
in  favor  of  the  party  on  whose  side  the  weight  of  evidence  prepon- 
derates, and  according  to  the  reasonable  probability  of  truth.  But  in 
criminal  cases,  because  of  the  more  serious  and  irreparable  nature 
of  the  consequences  of  a  wrong  decision,  the  jurors  are  required  to 
1)6  satisfied  beyond  any  reasonable  doubt  of  the  guilt  of  the  aocuaedt 
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or  it  is  their  daty  to  acquit  him,  the  charge  not  being  proved  by  that 
higher  degree  of  evidence  which  the  law  demands.  In  civil  eases  it 
is  sufficient  if  the  evidence  on  the  whole  agrees  with  and  sn^yports 
the  hypothesis  which  it  is  adduced  to  prove;  but  in  criminal  cases 
it  must  exclude  every  other  hypothesis  but  that  of  the  guilt  of  the 
party.  1  Greenleaf's  Ev.  §  13,  a;  3  id.  §  28;  People  v.  McGann, 
16  N.  Y.  58.  Beasonable  doubt  is  defined  by  Chief  Justice  Shaw, 
in  Com.  v.  Webster,  5  Gush.  320,  to  be  ^^that  state  of  the  case  which, 
after  the  entire  comparison  and  consideration  of  all  the  evidence, 
leaves  the  minds  of  jurors  in  that  condition  that  they  cannot  say 
they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth 
of  the  charge.""  This  degree  of  certainty  is  never  required  in  civil 
oases,  but  is  required  in  criminal  cases,  by  reason  of  the  humane 
regard  which  the  law  has  for  the  life  and  liberty  of  persons  put  upon 
trial  for  crimes. 

It  is  a  rule,  applicable  to  criminal  as  well  as  to  civil  trials,  that  the 
party  having  the  affirmative  of  any  proposition  has  the  burden  of 
proof,  and  the  people  must  in  all  cases  sustain  this  burden  beyond 
a  reasonable  doubt  But  this  does  not  mean  that  they  must  thus 
establish  every  fact  involved  in  the  trial.  They  must  thus  establish 
all  the  material  allegations  contained  in  the  indictment.  They  must 
thuF  prove  the  crime,  the  corpus  delicti.  In  all  cases  of  voluntary, 
intentional  homicide,  it  is  sufficient  for  the  people  to  prove,  beyond 
a  reasonable  doubt,  that  the  prisoner  killed  the  person  wh  )se  life 
is  alleged  to  have  been  taken,  and  then  the  burden  is  upon  the  pris* 
oner  to  show  that  it  was  justifiable  or  excusable,  if  he  claims  that  it 
was  either.  In  Poster's  Crown  Law,  255,  it  is  said :  "  In  every  charge 
of  murder  the  fact  of  killing  being  first  proved,  all  the  circumstances 
of  accident,  necessity,  or  infirmity  are  to  be  satisfactorily  proved  by 
the  prisoner,  unless  they  arise  out  of  the  evidence  produced  against 
him;  for  the  law  presumeth  the  act  to  have  bein  founded  in  mal- 
ice, until  the  contrary  appeareth,  and  very  right  it  is  that  the  law 
should  so  presume.  The  defendant,  in  this  instance,  standeth  upon 
just  the  same  ground  that  every  other  defendant  doth ;  the  matters 
tending  to  justify,  excuse  or  alleviate,  must  appear  in  evidence 
before  he  can  avail  himself  of  them.**  In  Legg^s  Case,  Kel.  27,  John 
Legg  was  indicted  for  the  murder  of  Robert  Wise ;  and  "it  was  upon 
the  evidence  agreed,  that  if  one  kill  another  and  no  sudden  quarrel 
appeareth,  this  is  murder,  and  it  lieth  on  the  party  indicted  to  prove 
the  sudden  quarrel."    This  was  approved  in  the  leading  case  of  the 
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King  t.  Oneby^  2  Ld.  Saym.  1485^  in  which  one  objection  to  the 
verdict  was  that  the  homicide  was  upon  a  sadden  quarrel,  andso  bai 
manslaughter,  whereupon  the  court  stated  the  rule  thus:  ''In 
answer  to  this  objection,  I  must  first  take  notice,  that  when  a  man  is 
killed,  the  law  will  not  presume  that  it  was  upon  a  sudden  quarrel, 
unless  it  is  proved  to  be;  and  therefore  in  Legfs  Case  it  was  agreed 
upon  evidence,  that  if  A  kill  B,  and  no  sudden  quarrel  appears,  it 
is  murder;  for  it  lies  upon  the  party  indicted  to  prove  the  sudden 
quarrel.''  In  1  Hawk.,  c  31,  §  32,  it  is  laid  down  that  whenever  it 
appears  that  a  man  kill  another,  it  shall  be  intended  prima  facie 
that  he  did  it  maliciously,  unless  he  can  make  out  the  contrary  by 
showing  that  he  did  it  on  a  sudden  provocation,  etc 

In  4  Bl.  OouL  201,  it  is  said:  ''  We  may  take  it  for  a  general  rule 
that  all  homicide  is  malicious,  and  of  course  amounts  to  murder,, 
unless  when  justified,  excused  or  alleviated  into  manslaughter;  and 
all  these  circumstances  of  justification,  excuse  or  alleviation,  it  i9 
incumbent  upon  the  prisoner  to  make  out  to  the  satisfaction  of  the 
court  and  jury.''  In  Besf  s  Right  to  Begin  and  Reply,  page  19,  it 
is  said :  ^'  Although  the  law  never  presumes  guilt  or  fraud  in  the 
first  instance,  yet  it  is  held,  that  where  a  homicide  has  once  been 
proven,  the  law  will  presume  that  it  was  done  maliciously,  and  cast 
on  the  parfcy  accused  the  onus  of  proving  either  his  complete  justi- 
fication or  excuse,  or  such  palliating  circumstances  as  may  reduce 
tne  offense  to  manslaughter."  To  the  same  effect,  see  1  Allison's 
Gr.  Law,  49 ;  1  Russell  on  Crimes  (1st  ed.),  614-616 ;  1  Oreenleaf, 
§  34;  1  Wharton's  Or.  Law,  §§  614,  708,  709;  Wharton's  Law  of 
Homicide,  458;  People  v.  Stonecifefy  6  Oal.  405;  JPeople  v.  Gotterdk 
18  Johns.  115 ;  People  v.  MeLeod,  1  Hill,  377,  436 ;  Com.  v.  Torhy  9 
Metcalf,  93. 

In  TorVs  Casey  Ohief  Justice  Shaw  has  discussed  the  question 
with  a  great  wealth  of  learning  and  thoroughness  of  research,  and 
he  says :  ^'  Suppose  a  party  indicted  for  manslaughter,  and  that  the 
defense  should  be  excusable  self-defense.  Suppose  the  fact  of  kill- 
mg  should  be  clearly  proved,  but  an  attempt  to  prove  a  previous 
violent  attack  upon  him  by  the  deceased  should  fail,  although  the 
evidence  might  tend  to  raise  some  doubt  whether  there  was  not  such 
previous  attack.  The  conviction  in  such  case  must  rest  on  proof 
establishing  the  corpus  delicti  beyond  reasonable  doubt,  although 
the  whole  e^dence  would  raise  a  doubt,  whether  there  had  not  been 
«nch  previous  attack.    The  proof  establishing  the  necessity  for  such 
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taking  of  life  in  self-defense  must  be  satisfactorily  made  out  Rais- 
ing a  doubt  would  be  insufficient 

In  the  case  of  the  People  t.  AfcOann,  16  N.  Y.  58,  the  presiding 
justice  at  the  trial  charged  the  jury  that  the  prisoner  was  bound 
to  prove  his  defense  of  insanity  ^beyond  a  reasonable  doubf 
Whether  this  charge  was  correct  or  not,  was  the  only  question  for 
the  consideration  of  the  court  of  appeals,  and  it  was  held  to  be 
incorrect^  and  the  judgment  was  reversed*  Two  opinions  were 
written;  Judge  Bowbk  held  that  it  was  enough. for  the  prisoner  to 
establish  this  defense,  as  insanity  would  be  proved  in  a  civil  case,  by 
a  preponderance  of  evidence.  Judge  Bbown  held,  that  while  the 
law  presumed  every  man  to  be  sane,  when  the  prisoner  introduced 
evidence  tending  to  show  his  insanity,  the  burden  devolved  upon 
the  people  to  prove  his  sanity,  like  any  other  material  &ot  in  the 
case,  beyond  a  reasonable  doubt  It  does  not  appear  that  the  court 
concurred  in  this  view.  It  was  sufficient  for  the  court  to  hold  that 
the  charge  was  too  unfavorable  to  the  prisoner.  Before  Judge 
Bbown's  opinion  shall  be  taken  as  the  settled  law,  the  question  will 
need  further  consideration,  as  it  does  not  seem  to  be  supported  by 
the  current  of  authorities. 

The  judge  presiding  at  the  trial  of  this  case  is  said  to  have 
foLowed  in  his  charge  the  case  of  Patterson  v.  The  People,  46  Barb, 
625,  in  which,  in  a  case  of  homicide,  it  was  held  in  substance  that 
the  prisoner  was  bound  to  prove  his  justification  beyond  a  reason- 
able doubt  No  authority  is  cited  to  uphold  this  rule,  and  it  is 
clearly  against  every  authority  that  can  be  found  in  the  books. 

The  rule  that  the  corpus  delicti  must  be  proved  beyond  a  reason- 
able doubt  was  intended  as  a  shield  to  prisoners,  and  must  never  be 
used  as  a  sword.  In  the  language  of  Lord  Hale,  tutius  semper  esi 
errare  in  acquittando,  quam  in  puniendo,  ex  parte  misericordics. 
quam  ex  parte  justitim. 

The  people  in  every  case  of  homicide  must  prove  the  corpus 
delicti  beyond  a  reasonable  doubt,  and  if  the  prisoner  claims  a  jus- 
tification he  must  take  upon  himself  the  burden  of  satisfying  the 
jury  by  a  preponderance  of  evidence.  He  must  produce  the  same 
degree  of  proof  that  would  be  required  if  the  blow  inflicted  had  not 
produced  death,  and  he  had  been  sued  for  assault  and  battery,  and 
oad  set  up  a  justification.  When  a  man  takes  human  life,  upon 
which  the  law  sets  a  high  value,  it  is  not  sufficient  for  him  to  raise 
h  reasonable  doubt  whether  he  was  justifiable  or  not,  but  he  must  go 
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one  step  further,  and  gire  satisfiEU^tory  eyidenoe  that  he  was  jnstifiedi 
This  rale  is  suiSciently  humane  to  the  prisoner,  and  at  ilie  same 
time  gires  some  protection  to  human  life. 

If  the  conclusion  which  I  have  thus  reached  were  not  sufficiently 
clear  upon  reason  and  authority,  I  might  rest  it  upon  the  wording 
of  the  statute  as  above  cited*  The  statute,  after  defining  murder, 
manslaughter,  and  justifiable  and  excusable  homicide,  provides,  in 
section  5,  that  whenever  ^'it  shall  appear  to  the  jury"  that  the 
homicide  was  justifiable  .or  excusable,  the  jury  shall  render  a  verdict 
of  not  guilty.  Here  is  the  rule  just  as  I  claim  it  to  be.  The  pris- 
oner must  make  it  appear  to  the  jury  that  he  was  justified.  It  is 
not  sufficient  for  him  to  raise  a  reasonable  doubt,  neither  is  it  neces* 
sary  for  him  to  establish  his  justification  beyond  a  reasonable  doubt 
He  must  make  his  defense  appear  to  the  jury;  availing  himself  of 
all  the  evidence  in  the  case  given  on  either  side.  Nothing  more 
and  nothing  less  is  required. 

The  judgment  should  therefore  be. affirmed. 

SXTTHEBLAKD,  J.  The  case  made  by  the  testimony  of  the  wit- 
nesses on  the  part  of  the  people  in  this  case,  was  the  case  of  an 
affray  between  the  deceased  and  the  prisoner,  commenced  by  a  most 
unjustifiable  and  violent  assault  of  the  deceased  upon  the  prisoner, 
in  or  during  which  afEray  the  prisoner  stabbed  the  deceased  with  a 
knife,  and  killed  him. 

I  think,  on  the  case  made  by  the  testimony  of  the  witnesses  for  the 
people  alone,  the  prisoner,  without  being  sworn  and  testifying  him- 
self, and  without  calling  a  witness,  had  the  right  to  have  the  ques- 
tion, whether  the  homicide  was,  under  the  circumstances,  justifiable, 
submitted  to  the  jury  in  a  proper  way. 

The  case  made  by  the  evidence  on  the  part  of  the  people  relieved 
the  prisoner  from  the  burden  of  showing,  on  his  part,  that  the  fatal 
wound  was  given  during  or  in  an  affray,  and  under  circumstances 
which  gave  him  the  right  to  have  the  question  as  to  the  justifi- 
ableness  of  the  homicide  submitted  to  the  jury. 

It  is  not  necessary,  therefore,  in  this  case,  to  determine  whether 
the  charge  of  the  court  to  the  jury  would  have  been  right,  had  the 
burden  been  on  the  prisoner  to  show  that  the  homicide  was  com- 
mitted in  an  affiray,  and  under  circumstances  which  gave  him  the 
right  to  have  the  question  of  justifiableness  submitted  to  the  jury. 

It  is  dear,  taking  the  case  made  by  the  evidence  on  the  part  of 
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the  people,  that  the  following  part  of  the  charge,  to  wit:  '^The 
killing  in  this  case,  has  been  proved,  and  is  conceded,  and  there  is 
no  doubt  as  to  the  identity  of  the  prisoner.  With  these  conceded 
fiiots  the  prisoner  asserts  that  the  killing  was  in  self-defense,  and 
justified  by  the  law.  It  is  for  him  to  make  this  allegation  good  by 
proof.  If  the  defendant  has  given  no  proof,  tending  to  show  that 
the  act  was  committed  in  self-defense,  the  necessary  self-defense  of 
his  person,  there  is  no  question  before  you  on  this  point,"  etc.,  was 
erroneous,  and  was  likely  to  have,  and  probably  did  have,  a  very  un* 
just  and  improper  influence  with  the  jury,  and  in  producing  their 
verdict. 

^  The  charge  tended  to  deprive  the  prisoner  of  the  benefit  of  the 
circumstances  under  which  the  homicide  was  committed,  as  shown 
even  by  the  testimony  on  the  part  of  the  people. 

The  judgment  of  the  general  term  of  the  supreme  court,  revers* 
ing  the  judgment  of  the  court  of  sessions,  should  be  affirmed* 

Judgment  affirmed. 


MoNaught  v.  MoClaughbt,  ezr.,  appellant 

(4»N.T.«iL) 

Pron^Mory  note — euretyMp, 

A.  executed  and  delivered  to  plaintiff  his  promiBsory  note,  in  which  no  time  of 
payment  was  specified,  at  the  same  time  agreeing  to  procure  M.  to  sign  the 
note  as  surety,  if  at  any  time  the  plaintiff  should  desire  it  The  plaintiff 
accepted  the  note  upon  this  agreement  A  few  months  after,  the  plaintiff 
desired  the  additional  security,  and  A.  procured  M.  to  sign  the  note,  and 
returned  it  to  plaintiff.  No  new  consideration  then  passed  between  any  of 
the  parties.  Beid,  Lott  and  Suthkblakd,  JJ.,  dismUieTUe^  that  M.  was  liabk 
•B  surety  on  the  note. 

Appeal  firom  judgment  of  supreme  court,  general  term,  affirming 
judgment  of  referee. 

The  action  was  on  a  promissory  note  made  by  one  Abram  Mo* 
Olanghry,  and  signed  as  surety  by  the  defendant's  testator.  The 
bots  sufficiently  appear  in  the  opinion. 
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AmMa  tL  Parker,  for  appellant,  cited  Mecorney  y.  Sianiey,  8 
Cnsh.  85 ;  Union  Bank  v.  Willis,  8  Met  504 ;  BenthaU  y.  Judkins, 
13  id  265 ;  McCaughsy  y.  Smith,  27  N.  Y.  41 ;  Hawkes  y.  PhiUips, 
7  Gray,  284 ;  J/Mm  y.  Bird,  11  Mass.  436 ;  Shear  y.  MaUory,  13 
Johns.  496 ;  ^ar^  y.  CleaveUmdy  4  Cow.  432 ;  id.  13 ;  JSboood  y. 
Monk,  5  Wend.  235 ;  Famsworth  y.  Clark,  44  Barb.  601 ;  1  Wait 
Pr.  107. 

WiUiam  Oleason,  for  respondent 

Hunt,  J.  The  case  presents  bnt  a  single  qaestion.  Abnun 
McOlanghry  borrows  money,  or  makes  a  porchase,  of  the  plaintifl^ 
for  which  he  giyes  him  his  note  for  $300,  with  interest  No  time 
of  payment  is  specified.  At  the  time  of  making  and  deliyering  the 
note,  Abram  promised  and  agreed  with  the  plaintiff,  that  he  would 
procare  his  father  to  sign  the  note  as  surety,  if  at  any  time  the 
plaintiff  should  desire  it,  or  should  deem  himself  insecure.  The 
plaintiff  accepted  the  note  upon  this  agreement  In  a  few  months 
the  plaintiff  desired  the  additional  security,  and  Abram  procured 
his  father  to  sign  the  note  for  the  accommodation  of  him,  Abram, 
and  redeliyered  it  to  the  plaintiff  No  new  consideration  then  passed 
between  the  parties  or  to  the  fftther. 

I  cannot  doubt  that  the  defendant  is  liable  in  this  action.  Both 
principle  and  authority  concur  in  this  result  The  note  was  past 
due  when  the  holder  became  dissatisfied  with  his  security.  He 
informs  the  maker  that  he  is  not  satisfied.  Two  courses  were  open 
to  the  latter,  to  pay  the  note  or  to  giye  the  holder  additional  secur- 
ity. He  adopts  the  last  altematiye.  He  procures  his  father  to  put 
his  name  upon  the  note,  and,  in  the  language  of  the  judge,  ^  rede- 
liyered ''  to  the  plaintiff  the  note  thus  signed.  I  am  not  able  to  see 
why  this  is  not  a  new  agreement  upon  a  present  and  yalid  consider- 
ation, and  obligatory  upon  all  parties. 

The  case  was  argued,  howeyer,  chiefiy  upon  the  second  ground,  to 
wit :  That  at  the  time  of  obtaining  the  money  or  property,  and  as  a 
portion  of  the  bargain  by  which  the  plaintiff  accepted  a  note,  the 
maker  agreed  to  obtain  the  name  of  his  father  upon  the  same,  when- 
eyer  desired  by  the  plaintiff,  and  that  the  signature  was  giyen  in 
performance  of  that  agreement  This  position  is  sound  also.  Sure- 
tyship upon  promissory  notes  may  be  made  in  yarious  forms,  as  by 
becoming  an  undersigner,  an  indorser,  or  formal  guarantor.     In 
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erery  form  the  existence  of  a  sufBicient  consideration  between  the 
maker  and  the  lender  establishes  a  sufficient  consideration,  also,  as 
against  the  surety.  In  practice  there  is  usually  no  communication 
between  the  lender  and  the  surety.  The  business  is  transacted 
between  the  principals  alone.  A  borrower  applies  at  a  bank  for  a 
loan,  offering  to  furnish  the  name  of  his  friend  as  security,  or  pre* 
sentSy  in  the  first  instance,  a  note  so  indorsed.  It  is  neither  custom* 
ary  nor  necessary  for  the  bank  to  inyestigate  the  relations  existing 
between,  or  the  motives  operating  upon,  the  different  parties.  It  is 
enough  that  it  is  the  fact  that  the  one  is  willing  to  become  the 
surety  for  the  other.  In  inquiring  into  the  consideration^  we 
inquire,  therefore,  only  so  far  as  to  ascertain  that  a  sufficient  con- 
sideration exists  between  the  principals  in  the  transaction. 

How  is  it  in  the  case  before  us.  The  authorities  are  clear  upon 
the  two  propositions  inyolyed  in  the  question.  1.  If  Abram  had 
giyen  his  note  to  the  plaintiff,  and  the  same  had  been  accepted  in 
performance  of  the  contract  without  further  condition,  and  the  note 
was  yet  unmatured,  the  obtaining  an  additional  indorser  would  haye 
been  a  gratuitous  act  on  the  part  of  Abram,  and  the  indorser  would 
not  be  bound.  He  would  not  be  bound,  not  because  there  was  no 
direct  consideration  moying  to  himself,  but  because  there  was  no 
sufficient  consideration  moving  to  his  principal  On  the  other 
hand,  if  Abram  had  originally  agreed  with  the  lender  that  he  would 
obtain  the  new  indorser,  and  had  obtained  the  money  upon  the  fiuth 
of  that  promise,  then  his  finding  the  additional  indorser  was  based 
upon  a  yalid  consideration,  and  the  indorser  was  held  by  his  signa- 
ture. To  this  precise  point  is  the  case  of  Moies  y.  Bird^  11  Mass. 
436.  This  case  has  been  recognized  and  affirmed  in  Hatokes  y. 
Phillips f  7  Gray,  284;  Lovering  y.  Fogg,  18  Pick.  540;  Leonard  v. 
Wildes,  36  Me.  265.  See,  also,  Parks  y.  Brinckerhoffy  2  Hill,  663 ; 
Clark  y.  Eawson,  2  Denio,  135. 

I  see  no  objection  to  the  admissibility  of  the  testimony  com- 
plained of. 

Judgment  should  be  affirmed  with  costs. 

LoTT  and  Sutheblakd,  JJ.,  dissents 

Judgment  affirmmL 

Vol.  I.— 
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BoBiKSOK  y.  Intebkational  Life  Assubanoe  Sooibtt  of  Lojt* 

DON,  appellant 

(4SN.T.M.) 

Mndpdl  and  ageni^efeet  of  wxr  an  authariiy  qf  agent  qf  foreign  prMpai — 

payment  in  eortfederaie  money, 

H.,  a  resident  of  Virginia,  held  a  policy  of  life  insurance  issaed  by  Uie  defend 
ant  a  foreign  corporation,  iiaving  a  general  agency  and  a  sub-board  of  direc- 
tors in  New  York,  and  paid  his  premiums  regularly  to  an  agent  in  Kiclmiond, 
appointed  by  the  New  York  agency.  After  the  commencement  of  the  war, 
arising!:  from  the  rebellion  of  the  southern  states,  the  agent  in  Richmond 
received  the  premiums  in  confederate  money,  but  made  no  return  to  the 
general  agents  in  New  York.  Prior  to  the  death  of  M.  tbe  defendants  took 
no  steps  to  revoke  the  authority  of  the  Kiclimond  agent  EM^  in  an  action 
on  the  policy,  that  the  defendant  being  a  foreign  corporation,  the  war  did 
not  operate  as  a  suspension  of  the  authority  of  their  agent  in  Richmond. 

Heldy  also,  tiiat  the  receipt  by  the  agent  of  confederate  money,  in  payment  of  the 
premiums,  constituted  a  yalid  payment,  and  was  binding  on  the  company. 

Appeal  from  a  judgment  of  the  supreme  court  at  general  temv 
affirming  a  judgment  entered  on  the  report  of  a  referee. 

The  action  was  brought  upon  a  policy  of  insurance,  issued  by 
the  defendant  upon  the  life  of  C.  W.  Macmurdo.  The  plaintiff  wa» 
the  assignee  of  the  administrator  of  Macmurdo. 

The  defendant  was  an  English  corporation,  duly  incorporated 
under  an  act  of  parliament,  in  the  year  1837,  as  "  The  National 
Loan  Fund  Life  Assurance  Society,"  (a  title  afterward  duly  changed 
to  its  present  form)  for  the  purpose  of  making  insurance  upon  the 
lives  of  individuals.  In  pursuance  of  this  purpose  a  general  agency 
was  established  in  the  city  of  New  York,  of  which  C.  G.  Habricht  and 
J.  G.  Holbrooke  were  the  chief  managers,  assisted  by  a  local  board 
of  directors,  all  holding  their  position  at  the  pleasure  of  the  English 
board. 

The  policy  in  question  was  issued  in  1845,  and  it  was  admitted  by 
the  defendant  that  the  renewal  premiums  had  been  promptly  paid 
up,  to  and  including  that  due  of  the  8th  of  June,  1861,  to  the  agent 
of  the  company  at  Bichmond,  Va.,  one  Cowardin  being  such  agent, 
after  1858.  The  usual  custom  of  the  agent,  prior  to  1861,  had  been 
to  give,  as  voucher  for  the  premium  paid,  a  renewal  receipt  signed 
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by  the  general  agents  in  New  York,  and  to  credit  the  defendant  with 
the  amount  received,  and  to  pay  by  draft  on  New  York.  The  pay- 
ment made  by  Macmordo^  on  tikb  8th  of  June,  1861^  was  after  the 
actual  outbreak  of  the  rebellion,  and  was  certified  for  by  a  receipt 
signed  by  Gowardin,  and  not  by  the  general  agents. 

After  June,  1861,  Macmurdo  continued  to  pay  his  premiums  reg* 
ularly  to  Oowardin,  and  paid  them  in  confederate  money,  that  being 
the  money  in  general  circulation  in  the  south  at  the  time.  Gowar- 
din  received  that  money  without  objection,  and  gave  receipts  signed 
by  himself  as  agent  for  the  company. 

On  the  26th  of  June,  1861,  Oowajrdin  Mrrote  to  the  general  agenta 
in  New  York,  inclosing  an  account  of  his  agency,  and  stating  the 
payment  of  renewal  premiums  by  Macmurdo  and  others.  This  let* 
ter  was  received  by  the  general  agents  July  7th,  1861,  after  the  com* 
mencement  of  open  hostilities,  and  after  they  were  aware  of  the 
issue  of  confederate  money  by  that  government  The  renewal 
premiums  of  Gowardin  were,  however,  entered  in  the  books  as  duly 
paid.  It  also  appeared  that  in  the  latter  part  of  July,  1861,  one  of 
the  general  agents  instructed  Gowardin  to  receive  the  premiums  and 
hold  them  subject  to  his  order. 

In  October,  1862,  Macmurdo  died,  and  in  February  following^ 
Gowardin  wrote  to  the  directors  of  the  company,  in  London,  stat- 
ing the  circumstances  of  his  death,  and  advising  prompt  payment^ 
and  also  giving  an  account  of  his  agency  and  of  the  amount  of  con- 
federate money  in  his  hands.  This  letter  reached  the  company  in 
April  or  May,  1863,  but  no  intimation  was  given  that  Gowardin's 
acts  were  not  recognized  by  the  company  until  sometime  in  1865. 
Prior  to  this  time  (1865),  there  was  no  revocation  of  Gowardin's 
authority  by  any  act  of  the  defendant.    In  1866,  the  general  agents 

directed  the  insertion  of  an  advertisement  in  the  Richmond  news- 

« 

papers,  announcing  that  the  company  "  have  no  business  agent  at 
present  in  Richmond." 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment  waa 
entered  thereupon. 

James  W.  fferard,  Jr.y  for  the  appellant,  to  the  point  that  the 
defendant  had  a  domicile  here,  cited  7%6  Porttand,  3  Ghr.  Bob.  42 : 
TTie  Jonge  Klassiria,  5  Ghr.  Rob.  302 ;  The  Ann,  1  Dodson,  221 ; 
TIte  Antonio  Joanna,  1  Wheat.,  159;  JSlbers  v.  United  Ins.  Co.  16 
Johns.  128;  Phillips  on  Ins.,  112,  §  164;  The  Society,  etc,  v.  Wheeler, 
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VJ  Gall.  105, 131 ;  The  People  y.  Cent.  R.  R.  of  JV.  /.,  48  Barb.  478; 

1  Duer  on  Ins.  525, 527.  The  defendant  being  thus  domiciled  here, 
and  its  status  that  of  an  enemy,  as  to  the  inhabitants  of  the  hostile 
confederacy,  it  was  illegal  to  condact  any  transactions  with  che 
public  enemy.  2  Law.Wheaton,  559, 569,  part  iv.,  chap.  1 ;  McConneU 
y.  Hector^  1  Bos.  &  Pull  113 ;  1  Duer  on  Ins.  495 ;  The  Harmony, 

2  Ohr.  Rob.  322;  1  Kent,  85-88  (10th  ed.);   ?%«  Indian  Chief, 

3  Ohr.  Rob.  12,  22;  Tlie  CUto,  3  id.  38;  The  Venus,  8  Oranoh, 
253;  Livingston  v.  Maryland  Ins.  Co.  7  id.  542;  The  Frances, 
8  id.  363 ;  Beebe  v.  Johnson,  19  Wend.  500 ;  The  President,  6 
Ohr.  Rob.  277;  The  Venice,  2  Wall.  275;  The  IHendschaft,  4 
Wheat  105 ;  The  Rendshorg,  4  Ohr.  Rob.  140 ;  The  Vigilantia,  1 
id.  15;  The  San  Jose,  2  OalL  268.  The  open  state  of  war 
was  notice  of  revocation  of  the  agency.  Carver  v.  Lane,  1  E.  D. 
Smith,  165;  Lawrence's  Wheaton,  557,  note;  Stor.  on  Agency, 
693,  §§  481,  484.  All  contracts  became  suspended,  and  the 
derivative  powers  of  agents  ceased.  The  Julia,  8  Oranch,  181 ;  The 
Rapid,  id.  161;  Gristoold  v.  Waddington,  15  Johns.  57;  16 
id.  438;  The  WiUiam  Bagaly,  5  Wall.  407;  Honger  v.  Abbot,  6 
WalL  534;  Jecker  v.  Montgomery,  18  How.  110;  Esposito  v.  Bo^oden^ 
7  Ell.  &  BL  788;  a  fortiori  as  to  contracts  of  insurance;  1  Dner  on 
Ins.  417;  3  Kent,  255;  1  Phillips  on  Ins.  (3d  ed.)  104,  §  149; 
Furtado  v.  Rogers,  3  Bos.  &  Pal.  191 ;  KeUner  v.  LaMe^nrier,  4 
East,  396 ;  Oamba  v.  LaMesurier,  id.  407 ;  Brandon  v.  Curling, 
id.  410.  Even  if  defendant  had  no  domicile  here,  the  contract 
was  illegal.  Bank  of  Augusta  v.  EarU,  13  Peters,  519 ;  Baird  v. 
Pbole,  12  K  Y.  495 ;  New  Hope  Co.  v.  Penn.  Silk  Co.,  25  Wend.  648 ; 
Kennett  v.  Chambers,  14  How.  39 ;  Honger  v.  Abbot,  6  Wall.  534. 
The  agent  had  no  authority  to  receive  any  thing  but  "  money."  Wil- 
son V.  Oenesee  Ins.  Co.,  14  N.  T.418 ;  Matthews  v.  Hamiltoji,  23  111. 
470 ;  Thdd  v.  Reid,  4  Barn.  &  Aid.  210 ;  Russell  v.  Bagley,  id.  395  ; 
Dunlap's  Agency,  280,  281 ;  Partridge  v.  Bank  of  England,  58  E. 
Com.  Law.  9  Adol.  &  El.  (N.  S.)  396 ;  Grant  v.  Norway,  73  0.  B. 
665 ;  Ontario  Bank  v.  Lightbody,  13  Wend.  101.  Confederate  notes 
were  not  money.  Clark  v.  Metropolitan  Bank,  3  Duer,  241 ;  Const 
of  U.  S.,  art.  1,  §  10 ;  Wright  v.  Overall,  2  Coldwell  (Tenn.)  345 
Craig  v.  The  State  of  Missouri,  4  Peters,  410 ;  Briscoe  v.  Bank  c ' 
Kentucky,  11  id.  258. 

Edmund  Randolph  Robinson,  for  respondent 
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Hujrr,  J.  The  policy,  on  which  this  action  is  brought,  was  issued 
by  ^The  National  Loan  Fund  Life  Assurance  Society,''  26  Oomhill, 
London.  Gowardin  was  regularly  appointed  the  agent  of  that 
society  to  receive  the  premiums  paid  annually  or  quarterly  at  Rich- 
mond, Va.,  by  persons  to  whom  policies  were  issued.  He  was  thus 
appointed  by  the  New  York  board  in  1858,  and  continued  to  act  as 
such  agent  until  the  year  1865.  There  was  no  actual  revocation  of 
his  powers  until  the  spring  of  that  year. 

The  defendant  is  an  incorporation,  organized  under  the  authority 
of  the  British  parliament,  for  the  purpose  of  making  insurance 
upon  the  lives  of  individuals.  To  carry  on  this  business  in  the 
United  States,  it  established  an  agency  in  the  city  of  New  York,  of 
which  Mr.  Holbrooke  and  Mr.  Habrioht  were  the  chief  managers. 
They  were  assisted  by  certain  other  persons,  residents  of  the  city  of 
New  York,  and  together  formed  a  board  of  directors,  exercising  sub- 
stantially all  the  powers  of  the  company  in  this  locality,  They 
issued  policies  and  paid  losses  and  appointed  agents  upon  their  own 
motion.  They  exercised  all  the  powers  that  agents  could  well  exer- 
cise, and,  it  may  be  assumed,  without  control  or  interference  by  the 
directors  in  England.  They  were  general  agents  intrusted  with 
unlimited  authority.  It  is  important  to  observe  that  the  New  York 
board  were  but  agents,  however  general  their  character  or  unlimited 
their  authority.  The  principal  was  the  company  itself,  in  England. 
That  principal  could  at  any  moment  have  revoked  the  powers  of 
these  New  York  agents,  so  far  as  the  agents  themselves  were  con-^ 
eemed,  and  assumed  all  its  original  authority. 

Macmurdo  obtained  his  policy  of  life  insurance  in  the  year  1845 
He  paid  his  premiums  quarterly  to  the  agent  of  the  company  in 
Richmond ;  Gowardin  being  such  agent  after  1858,  appointed  by  the- 
New  York  board.  The  premium  thus  paid  to  Gowardin  in  June,. 
1861,  is  admitted  by  the  company.  Its  validity  is  not  questioned,, 
either  on  account  of  the  existence,  at  that  time,  of  a  state  of  war,, 
arising  from  the  rebellion,  or  on  account  of  the  currency  in  which 
the  payment  was  made. 

The  first  objection  of  the  defendant  is  this :  that  the  existence  of 
the  war  after  June,  1861,  arising  from  the  rebellion  of  the  southern, 
states,  revoked,  or  suspended  during  the  war,  the  agency  of  Gow« 
ardin,  and  that  his  action  during  that  period  was  null  and  void 
That  war  then  existed  in  this  country  cannot  be  doubted.  'When 
portions  of  the  citizens  of  a  civil  government  have  rebelled,  have- 


494  NEW  YOBK, 


Robinson  v.  International  Life  Aasaranoe  Society  of  London. 


established  another  govemment,  resorted  to  arms  to  maintain  it,  and 
the  rebellion  is  of  such  magnitude  that  the  military  and  naval  forces 
of  the  government  have  been  called  out  to  suppress  it,  they  are  to  be 
regarded  as  belligerents.  To  create  belligerent  rights,  it  is  not  neces- 
sary that  there  should  be  war  between  separate  and  independent 
powers.  They  may  exist  between  the  parties  to  a  civil  war.  ♦  ♦  ♦ 
A  civil  war  exists  whenever  the  regular  course  of  justice  is  inter- 
rupted by  revolt,  rebellion,  or  insurrection,  so  that  the  courts  cannot 
be  kept  open.**  Swinton  v.  Col  Ins.  Co.,  37  N.  Y.  178;  ''Prize 
Cases/'  2  Black,  667,  668. 

It  is  far  from  certain,  that,  if  the  residence  of  the  defendant  had 
been  in  the  city  of  New  York,  the  existence  of  war  would  have 
vacated  or  suspended  the  authority  of  Oowardin.  A  power  of  attor- 
ney to  collect  a  debt,  or  to  receive  money,  seems  to  continue  valid, 
although  the  principal  resides  in  an  enemy's  country.  Clark  v. 
Morey,  10  Johns.  73 ;  Oriswold  v.  WaddingtoUy  15  id.  64,  68 ;  JSu- 
chanan  v.  Curry ,  19  id.  137;  Conn.  v.  Penn.^  1  Pet  496;  Dennistoun 
V.  Imbrie,  3  Wash.  0.  0.  396.  It  is  not  necessary  to  pass  upon  this 
point,  as  the  principal  in  this  contract  was  in  no  sense  a  resident  of 
the  state  or  city  of  New  York.  The  defendant  was  a  British  incor- 
poration, organized  by  virtue  of  an  act  of  parliament,  carrying  on 
its  business  in  London,  as  its  home  office,  and  doing  business  also 
in  this  state,  strictly  and  professedly  as  a  foreign  corporation. 
Whether  its  business  here  is  transacted  by  one  agent  or  many,  and 
whether  such  agent  has  extended  or  restricted  authority,  can  have 
no  effect  upon  the  domicile  of  the  company.  Besidence  and  agency 
have  no  connection  with  each  other. 

If  it  is  conceded,  that  a  contract  of  insurance,  by  a  citizen  of  this 
state,  upon  the  life  of  a  citizen  of  Virginia,  in  the  year  1862,  would 
have  been  avoided  or  suspended  on  the  ground  that  the  condition 
of  war  will  not  permit  such  contracts  between  the  citizens  of  states 
at  war  with  each  other,  we  do  not  then  reach  the  case  before  us. 
This  was  a  contract  between  a  citizen  of  a  neutral  country  and  a 
citizen  of  a  belligerent  country.  No  authority  is  adduced  to  sustain 
the  proposition  that  this  state  of  things  annuls  or  suspends  a  power 
of  attorney  to  receive  premiums  on  a  policy  of  insurance.  It  is 
supposed  that  no  such  authority  can  be  cited,  but  that  the  law  is  to 
the  contrary.  Ludlow  v.  Bowne,  1  Johns.  1 ;  De  Wolf  v.  Firemen^s 
Ins.  Co.,  20  id.  214;  affirmed,  2  Cow.  56. 

The  argument  of  the  appellant's  counsel  throughout  is  baaed  upon 


MAKOH  TEEM,  1870.  495 


Roblnflon  v.  International  Life  Assurance  Society  of  London. 

the  idea  that  the  status  of  the  insured  and  of  the  defendants,  in  a 
legal  and  actual  sense,  was  that  of  enemies.  He  argues  thence  that 
all  commercial  and  other  intercourse  and  business  transactions 
became  illegal  and  void,  and  that  the  powers  of  all  agents  to  make 
or  continue  such  contracts  ceased.  The  fEtct  assumed  does  not  exist 
in  the  present  case.  The  status  of  the  defendant  was  simply  that 
of  a  neutral,  contracting  or  continuing  a  contrapt  with  a  citizen  of 
a  belligerent  country.  Such  contracts  are  valid  by  the  laws  of  all 
countries,  and  goods  to  be  delivered  under  such  contracts  are  exempt 
from  seizure  by  hostile  cruisers,  except  when  they  are  articles  con- 
traband of  war.    Authorities,  supra. 

The  question  of  authority  must  also  be  considered  as  disposed  of, 
by  two  other  considerations.  1.  The  jury  found  that  the  general 
agents  in  New  York  had  given  express  authority,  in  July,  1861,  to 
Gowardin,  to  continue  to  receive  premiums,  and  to  hold  the  same 
subject  to  the  order  of  the  New  York  agents.  Willis  testified  that 
Mr.  Holbrooke  gave  such  directions  to  him,  to  be  so  communicated 
to  Cowardin,  and  that  he  did  so  communicate.  Gowardin  testifies 
that  he  received  and  acted  upon  such  authority.  Holbrooke  scarcely 
denies  it;  but  the  judge  submitted  the  question  to  the  jury,  who 
found  in  favor  of  the  authority.  2.  In  February,  1863,  Gowardin 
informed  the  company  in  London  of  all  his  transactions,  including 
the  Macmurdo  case.  The  company  made  no  objections  to  any  of 
his  transactions,  or  to  his  mode  of  doing  business. 

Under  such  circumstances,  the  authority  of  Gowardin  to  receive 
payment  for  the  company,  and  its  binding  obligation  upon  them,  are 
scarcely  open  to  argument 

The  appellant's  counsel  further  insists,  that  Gowardin  had  no 
authority  to  receive  payment  of  the  premiums  in  ^'confederate 
money,''  and  that  the  payment  in  that  medium  was  in  no  legal  sense 
a  payment  of  such  premiums. 

It  appeared,  from  the  evidence,  that  Gowardin  had,  from  the  oui « 
set  of  his  agency,  received  payment  of  all  the  premiums,  paid  by 
fifty  or  sixty  different  persons,  in  the  currency  of  the  country ;  that, 
as  received,  he  deposited  the  same  to  his  own  credit  in  the  bank,  and 
at  stated  periods,  after  deducting  his  commissions,  remitted  the  bal- 
ance to  the  directors  in  New  York  by  a  draft  payable  there.  He 
''ontinued  this  practice  in  1861  and  1862,  as  to  the  manner  of  reoeiv- 
mg  payments.  The  communications  between  New  York  and 
Richmond,  for  all  business  purposes,  were  entirely  cut  off;  no 
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remifctances  could  therefore  be  made  at  that  time.  It  appeared  that 
the  confederate  currency  began  to  be  issued  in  July,  August,  and 
September,  1861.  At  the  date  last  named,  it  was  equal  in  value  to 
the  circulating  bank  notes  of  Virginia,  and  about  five  per  cent  below 
gold,  and  it  soon  became  the  almost  exclusive  circulating  medium 
of  the  country.  It  is  contended  that  this  circulation  was  not  money, 
for  the  reason  that  it  was  issued  by  a  rebel  government ;  that  it  had 
no  legal  validity;  that  it  was  no  better  payment  than  if  counterfeit 
money  had  been  received  by  Oowardin.  This  question  must  be 
decided  upon  the  condition  of  things  as  they  were,  and  as  they 
appeared,  in  1861  and  1862,  and  not  as  we  find  them  now,  in  1870. 

The  year  1861  had  brought  many  triumphs  to  the  armies  of  the 
rebeUion.  It  had  brought  defeat  to  the  forces  of  the  government  — 
mortification  to  its  citizens.  The  disastrous  battle  of  the  first  BuU 
Bun  had  occurred  in  July.  The  surrender  of  General  Twiggs  was 
in  the  same  month.  The  defeat  at  Wilson's  Greek  and  the  death  of 
G-ensral  Lyon  had  taken  place  in  August  The  month  of  October 
had  witnessed  the  capture  of  Mason  and  Slidell,  with  the  approba- 
tion of  Congress  and  of  the  people.  A  little  time  further  witnessed 
their  unconditional  surrender  and  return  to  a  British  vessel,  upon 
the  imperious  and  unceremonious  demand  of  the  British  govern* 
ment  The  same  month  of  October  was  marked  by  the  disastrous 
defeat  of  Ball's  Bluff.  In  May,  1862,  General  Banks  was  driven 
from  the  valley  of  the  Shenandoah.  In  May  and  June,  the  disasters 
of  McOlellan  before  Richmond  resulted  in  his  retreat  to  Harrison's 
Landing.  The  second  Bull  Bun,  and  the  invasion  of  Maryland  by 
General  Lee,  occurred  soon  after.  Happily,  these  reverses  did  not 
accomplish  the  overthrow  of  the  government  The  subsequent 
success  of  the  union  armies,  under  Grant,  Sherman,  Thomas,  Sheri* 
dan,  and  others,  overthrew  the  rebellion,  and  established  the  govern- 
ment on  a  firm  basis.  This  was  not,  however,  effected  until  the 
spring  of  1865 ;  and,  so  late  as  the  summer  of  1863,  the  armies  of 
the  rebellion  were  able  to  make  a  victorious  incursion  into  the  state 
of  Pennsylvania. 

In  addition  to  this  general  summary,  it  is  to  be  remembered  that 
it  is  proved  in  this  case  that,  up  to  September,  1861,  this  currency 
was  equal  in  value  to  the  bank  notes  in  circulation  in  Virginia ; 
that  it  was  but  five  per  cent  below  gold,  and  that  at  a  still  late, 
period  it  was  but  sixteen  per  cent  below  gold.  Let  it  be  observed, 
also,  that  our  own  circulating  currency  was  so  depressed  that  at 
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8ome  yi  riods  of  the  war  one  hundred  in  gold  would  buy  two  hun- 
dred and  ninety  in  currency.  In  January  of  the  present  year,  five 
years  after  the  restoration  of  peace,  the  national  bank  currency  in 
circulation  by  authority  of  the  United  States  laws,  and  the  legal 
tender  notes  of  the  United  States,  were  at  a  discount  from  the  stand- 
ard of  gold  of  more  than  twenty  per  cent.  Under  such  circum- 
stances, it  is  quite  unreasonable  to  say  that  Oowardin  had  no 
authority  to  receive  the  payment,  in  confederate  money,  of  the  pre- 
miums due  to  the  company,  and  that  it  was  no  better  than  coun- 
terfeit money.  It  was  a  currency  issued  by  the  authority  of  an 
existing,  de  facto  government,  which  had  adopted  a  constitutional 
form  of  goYemment,  and  was  fully  organized  under  it,  which  had 
in  the  field  large  armies,  had  won  many  battles,  had  invaded  the 
states  of  the  north,  had  besieged  the  national  capital,  was  recognized 
as  a  belligerent  power,  soon  after,  by  the  British  government,  and 
which  had,  from  the  outset,  been  treated  as  a  belligerent  by  the 
government  of  the  United  States,  and  which  was  itself  confident 
of  maintaining  its  existence.  It  is  true  that  these  notes  are  now 
valuable  only  as  relics  of  a  past  existence.  It  was,  however,  nearly 
four  years  after  the  occurrences  we  are  considering  before  this  result 
became  certain,  and  we  cannot  transport  our  knowledge  backward, 
and  by  its  use  condemn,  as  base  and  worthless,  a  currency  which 
was  then  in  general  use,  and  might  become  permanently  valuable. 

It  is  not  necessary  for  us  to  go  so  far  as  the  supreme  court  of  the 
United  States  have  gone,  in  the  recent  case  of  Thorington  v.  Smith 
d  Hartly,  8  Wall.  1.  The  present  is  the  case  of  an  executed  con- 
tract, in  which  the  parties  acted  upon  the  state  of  things  as  they 
existed.  They  were  compelled  so  to  act  or  not  to  act  at  all.  The 
action  is  Dast  and  ended.  The  rights  of  the  parties  were  fixed  and 
settled  years  ago,  and  we  are  called  upon,  by  this  defense,  to  unsettle 
and  destroy  them.  In  the  case  of  a  debt  paid,  or  property  sold  and 
paid  for,  in  confederate  money,  it  would  be  unreasonable  to  call  upon 
the  courts  to  rip  up  the  transaction  and  compel  the  repayment  of 
the  money.  The  requests  to  charge,  which  were  refused  by  the 
judge,  were  based  upon  the  theories  which  I  have  discussed,  and  if 
I  am  right  in  my  views,  the  refusals  were  properly  made. 

Judgment  should  be  affirmed. 

Judgment  affirmed. 
Vol.  L— 68 
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Russell  and  ano.  y.  Oabbington  and  ano.,  appellants. 

(4aN.T.  118.) 
Sale  and  deUvery  ^when  tiUe  passes  without  separaUon, 

The  plaintifis  purchased  of  defendants  a  quantity  of  com,  parcel  of  a  specified 
cai^o,  then  stored  ui  a  warehouse,  paid  the  price  therefor,  and  received  a 
receipted  bill  of  sale.  The  defendants  thereupon  drew  an  ordef  upon 
the  superintendent  of  the  warehouse,  for  deliyery  to  plaintiff  of  the  quan- 
tity of  corn  from  the  specified  cargo,  and  the  superintendent  on  receipt  of 
the  order  gave  defendants  his  order  for  the  deliyery  of  said  com  to  plaintifis, 
which  order  was  deliyered  to  plaintils.  A  few  hours  after,  and  before  the 
presentation  of  said  order,  the  warehouse  was  destroyed  by  fire,  and  with  it 
the  grain.  HeU^  in  an  action  to  recoyer  back  the  price  paid,  tliat  the  sale 
and  delivery  were  consummated,  and  the  loss,  therefore,  on  the  plainti& 

Upon  a  sale  of  a  specified  quantity  of  grain,  its  separation  ftoxa  a  mass,  undis- 
tinguishable  in  quality  or  yalue  in  which  it  is  included  is  not  necessary  to  pass 
the  title  when  the  intention  to  do  so  is  otherwise  clearly  manifested. 

Appeal  from  the  judgment  of  the  supreme  court  at  general 
term,  affirming  a  judgment  for  the  plaintiffl 

The  action  was  brought  to  recoyer  back  the  price  paid  for  a 
quantity  of  com.    The  facts  are  stated  in  the  opinion. 

Edwin  Allen,  for  the  appellants,  cited  Pars.  Mer.  L.  41,  42. 
Riddle  y.  Varnum,  20  Pick.  280 ;  Lee  y.  KiHourn,  3  Gray,  598 ; 
Williams  on  Pers.  Prop.  37,  note  1 ;  Olyphant  y.  Baker,  6  Den.  379 ; 
Brade  y.  Brooks,  22  Me.  470 ;  2  Kent,  493 ;  Davis  y.  Moore,  13 
Me.  427;  Wliitehouse  y.  Frost,  12  East,  614;  Pleasants  y.  Pen- 
dleton, 6  Band.  47 ;  Jackson  y.  Anderson,  4  Taunt  24 ;  Dawson  v. 
Oshorn,  1  Pick.  477 ;  Bradley  v.  Wheeler,  4  Rob.  18 ;  Waldron 
y.  Roniaine,  22  N.  Y.  368;  Eimierly  y.  Patchin,  19  id.  330; 
Elmore  v.  Stone,  1  Taunt  458 ;  Stanton  y.  Small,  3  Sand.  S.  C.  240 ; 
Leonard  y.  Davis,  1  Black  (U.  S.)  482 ;  Cushman  y.  Holyoke,  34  Me. 
292 ;  Cunningham  y.  Asterbrooks,  20  id.  553 ;  Oole  y.  Transportation 
Co.,  26  Vt  87 ;  2  Pars,  on  Con.  323 ;  Ohitty  on  Con.  (9th  ed)  391,  n.  L 

LOTT,  J.  The  following  are  the  material  facts  in  this  case,  as  found 
by  the  judge  who  tried  the  issues  therein  without  a  jury.  The  plaint- 
iffs, on  the  eleventh  day  of  August,  1858,  bargained  with  the  defend- 
ants for  the  purchase  from  them  of  four  hundred  bushels  '^f  com. 
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parcel  of  a  cargo  of  com  from  the  schooner  St.  Helena,  which  was 
then  stored  in  a  warehouse  in  Oswego,  known  as  the  Empire  eleva- 
tor; at  a  price  agreed  upon,  which  was  paid  to  the  defendants,  and 
they  gave  a  bill  of  sale  receipted  therefor.  The  defendant  Oarring- 
lon  owned  two-thirds  of  the  elevator,  and  the  other  third  was  owned 
by  one  Smith,  and  was  in  charge  of  Philander  Bathbun.  The  corn 
was  stored  there  for  account  of  Lufcher  Wright,  and  Hathbun  waa 
authorized  to  deliver  it  only  upon  the  orders  of  Wright  The 
defendants,  immediately  after  giving  the  receipt,  drew  an  order  upon 
Wright  (calling  him  superintendent),  and  delivered  it  to  him  for 
the  delivery  to  the  plaintiffs  of  "  four  hundred  bushels  of  com  from 
cargo  schooner  St.  Helena,  account  of  same"  (but  of  which  order 
the  plaintiffs  had  no  knowledge  till  the  trial  of  the  action),  and, 
apon  such  delivery  thereof,  Wright  gave  the  defendants  an  order  in 

the  following  terms : 

**  Gensbal  Sx7fbrintbndbnt*s  Office,  ) 

Oswego,  August  11, 1858.         ) 
'*  lb  Empire  JBl&oator: 

"  Deliver  to  R  &  McCarthy  four  hundred  bushels  of  com,  from  cargo  of  8t 

Helena,  taking  a  receipt  for  the  same. 

'*  400  bushels.  L.  WRIGHT,  8upeHnUndmUr 

This  order  was  delivered  by  the  defendants  to  the  plaintiffs,  who 
left  it  with  their  agents,  with  instructions  to  deliver  it  to  the  master 
of  the  schooner  Northerner  on  her  arrival  at  Oswego. 

When  the  said  bargain  was  made,  the  plaintiffs  informed  the 
defendants  that  they  wanted  the  com  to  make  out  a  cargo  of  two 
thousand  bushels,  and  that  they  wished  it  to  ship  by  the  said 
schooner,  which  would  arrive  at  Oswego  in  about  two  days  from 
that  time,  but  she  did,  in  fact,  arrive  on  the  next  day,  at  between 
10  and  12  o'clock  in  the  afternoon. 

On  the  following  morning,  and  before  the  presentation  of  the 
order  given  by  Wright,  the  elevator  was  consumed  by  fire,  and  its 
contents,  including  the  corn  in  question,  were  destroyed  or  greatly 
damaged,  without  fault  or  negligence  of  the  defendants.  The  four 
hundred  bushels  of  corn  were  in  no  way  separated  from  the  rest  of 
the  cargo  of  the  St  Helena,  and  remained  in  the  elevator  until  ita 
destruction  by  fire,  as  above  stated. 

The  master  of  the  Northerner  subsequently  presented  the  order 
of  Wright  to  the  defendants,  and  demanded  the  four  hundred  bushels 
of  com  on  behalf  of  the  plaintiff^;  but  the  defendants  refused  to 
deliver  that  com,  or  any  other  com,  to  the  plaintiffs,  by  telling  them 
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ihey  '^  must  call  on  the  association ;  that  the  defendants  had  nothing 
to  do  with  the  corn,  and  that  the  com  had  heen  damaged  and 
destroyed  f  but  they  "  did  not  in  any  way  refuse  to  deliver  the 
com/' 

The  judge,  upon  these  facts,  found,  as  conclusions  of  law,  that  tho 
sale  of  the  corn  was  not  consummated ;  that  the  contract  for  the  sale 
remained  executory ;  and,  the  defendants  haying  failed  to  deliver 
the  corn,  the  plaintiffs  were  entitled  to  recover  the  price  paid  there* 
for,  with  interest  fh)m  the  time  of  such  payment,  and  ordered  judg- 
ment therefor. 

At  the  close  of  the  testimony,  the  defendants  requested  the  judge 
to  find  that  the  sale  of  the  com  in  question  was  complete  and  per- 
fect upon  the  receipt  by  the  plaintiffs  of  Wright's  order  and  the  bill 
of  sale  and  the  payment  of  the  purchase-money,  and  also  that  the 
givmg  of  the  said  order  by  the  defendants  on  Wright,  and  the 
acceptance  from  them  by  the  plaintiffs  of  his  order  on  the  elevator, 
was,  in  law,  a  delivery  of  the  said  corn  to  the  plaintiffs.  Each  of 
those  requests  was  refused,  and  proper  exceptions  to  such  refusal, 
and  also  to  the  several  conclusions  of  law  by  the  judge,  were  prop- 
erly taken. 

The  material  question  arising  thereon  is,  whether  the  title  to  the 
com  in  question  had  passed  to,  and  become  vested  in,  the  plaintiffs, 
at  the  time  of  the  fire. 

It  must,  in  our  opinion,  be  deemed  to  have  been  established,  by 
the  decision  in  Kimberly  v.  Patchin,  19  N*.  Y.  330,  as  well  expressed 
in  the  head  note  thereto,  that,  '^  upon  a  sale  of  a  specified  quantity 
of  grain,  its  separation  from  a  mass,  undistinguishable  in  quaLty 
or  value,  in  which  it  is  included,  is  not  necessary  to  pass  the  titl*", 
when  the  intention  to  do  so  is  otherwise  clearly  manifested.'' 

In  that  case,  the  owner  of  wheat  lying  in  his  warehouse  sold  six 
thousand  bushels  thereof  for  a  specified  price,  and  gave  to  the  pur- 
chaser a  receipt  that  he  had  received  it  in  store  for  him,  subjeot  to 
his  order,  but  it  was  never  separated  from  the  residue  thereof,  .  nd 
was  never,  in  fact,  delivered  to  him.  The  vendor  afterward  sold  the 
whole  to  the  plaintiffs  in  the  action,  and  they  claimed  itic  under 
their  purchase,  and  the  question  involved  was,  which  purchaser  had 
the  superior  title.  Oomstooe,  J.,  in  giving  the  opinion  of  the  conrt 
saySy  that  the  first  sale  was  not  in  bulk,  but  precisely  of  the  six 
thousand  bushels,  and  on  that  ground  it  was  claimed  by  the  plamtiffli 
that,  although  the  parties  intended  a  transfer  of  the  title  to  the 
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purchaser,  the  law  oyermled  that  intention,  although  expressed  in 
plain  written  language,  entirely  appropriate  to  that  purpose.  He 
then,  after  an  elaborate  examination  of  the  question  on  principle, 
and  conflicting  authorities,  comes  to  the  conclusion,  that,  in  relation 
to  grain  and  property  of  that  nature,  ''when  the  quantity  and  gen- 
«rral  mass  from  which  it  is  to  be  taken  are  specified,  the  subject  of 
the  contract  is  thus  ascertained,  and  it  becomes  a  possible  result  for 
the  title  to  pass,  if  the  sale  is  complete  in  idl  its  other  circum- 
stances;^  and  that  none  of  the  cases  go  to  the  extent  of  holding 
that  a  man  cannot,  if  he  wishes  and  intends  so  to  do,  make  a  perfect 
sale  of  a  quantity,  without  an  actual  separation,  where  the  mass  is 
ascertained  by  the  contract,  and  all  parts  of  the  same  value  and 
undistinguishable  from  eacti  other;  and  it  was  held,  that  the  intent 
to  vest  the  title  to  the  whole  in  the  first  purchaser  was  evinced  by 
the  seller's  receipt,  declaring  that  the  property  was  held  subject  to 
his  order,  and  that  he  acquired  a  perfect  title  thereto. 

Upon  the  application  of  the  principle  established  in  that  case  to 
the  facts  in  this,  there  appears  to  be  no  valid  ground  for  question* 
mg  the  plaintiffs'  title  to  the  com  in  question.  It  is  true  that  there 
was  no  express  declaration  given  by  the  defendants  that  they  held 
it  subject  to  the  plaintiffs'  order,  but  the  intention  to  vest  them 
with  the  title  appears  to  be  clear  and  unquestionable.  It  is  shown 
that  the  plaintiffs  informed  the  defendants,  at  the  time  of  making 
the  bargain  for  the  purchase,  that  they  wanted  the  com  to  make  up 
a  cargo  of  two  thousand  bushels,  to  be  shipped  by  the  schooner 
Northener,  which  was  expected  to  arrive  in  about  two  days  from 
that  time,  and  what  was  done  was  sufficient  to  enable  them  to  obtain 
its  delivery  without  any  further  application  to  the  defendants.  The 
order  of  Wright  was  effectual  for  that  purpose.  None  other  would 
have  been  available.  The  com  was  stored  for  his  account,  and  it  is 
expressly  found  that  Rathbun,  who  had  charge  of  the  elevator,  was 
Authorized  to  deliver  it  only  on  the  order  of  Wrighi  When,  there- 
fore, that  was  obtained  by  the  defendants,  on  their  written  request 
to  him  to  make  such  delivery,  they,  on  giving  it  to  the  plaintiffs, 
lost  all  control  over  the  com,  and  he,  from  that  time,  may  be  con- 
sidered their  bailee ;  but  if  he  did  not  hold  that  relation  to  them, 
ihey  were  entitled,  on  the  presentation  of  his  order,  to  the  posses* 
•ion  of  the  property,  and  could  have  enforced  its  delivery  after  a 
demand  and  a  refusal.  These  yiews  are  entirely  consistent  with  the 
rule  laid  down  by  Mr.  Parsons  in  1  Parsons  on  Contract,  3d  ed.. 
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page  441,  cited  by  the  defendants'  counsel,  where  he  says :  "  The  sale 
is  not  completed  nntil  the  happening  of  any  event  expressly  pro- 
vided for,  or  so  long  as  any  thing  remains  to  be  done  to  the  thing 
sold  to  put  it  in  a  condition  for  sale,  or  to  identify  it  or  disci  iminate 
it  from  other  things,  or  determine  its  quantity  if  the  price  depends 
on  this,  unless  this  is  to  be  done  by  the  buyer  alone ;"  and  the  court 
below,  in  the  prevailing  opinion,  says:  "The  general  rule  on  the 
subject  is  sufficiently  expressed  in  the  proposition,  that,  when  any 
thing  is  to  be  done  by  the  vendor  in  order  to  ascertain  the  value, 
quality  or  quantity  of  the  goods  sold,  the  delivery  is  not  complete 
and  the  property  does  not  pass  to  the  vendee.  So  long  as  any  thing 
remains  to  be  done  to  put  the  article  or  commodity  sold  in  a  condi- 
tion for  sale,  or  to  discriminate  it  from  other  things  with  which  it 
is  intermixed,  or  to  determine  the  price  when  that  is  dependent 
upon  the  quantity,  the  sale  is  not  completed." 

The  rule  referred  to,  both  by  Mr.  Parsons  and  the  court  below,  is 
not  applicable  where  the  vendor  is  not  to  do  the  thing  required,  and 
it  is  said  in  note  t,  to  the  rule  laid  down  by  Mr.  Parsons :  "  It  is 
held  that,  if  the  parties  intended  that  the  sale  should  be  complete 
before  the  article  is  weighed  or  measured,  the  property  will  pass 
before  this  is  done.*'  The  bill  and  receipt  are  evidence  of  such  an 
intent  A  receipt  admits  that  a  sale  has  been  had,  and  it  is  an 
acknowledgment  of  a  past  sale.  This  principle  was  asserted  by 
Wright,  J.,  in  Filkins  v.  Whyland,  24  N".  Y.  341;  and  in  the 
absence  of  a  finding  that  any  thing  further  was  to  be  done  by  the 
defendant,  the  presumption  is,  that  it  was  a  perfect  and  complete 
sale. 

The  above  considerations  lead  us  to  the  conclusion  that  the  sale 
of  the  corn  was  consummated,  and  that  the  transaction  was  not 
merely  an  executory  contract 

Assuming  that  to  be  the  true  construction  of  the  dealings  between 
the  parties,  it  follows,  that  the  title  to  the  com  had  passed  to  and 
become  the  property  of  the  plaintiflFs.  The  fact  that  there  had  not 
been  an  actual  delivery  of  it  is  not  material.  That,  Judge  Com- 
STOCK  says,  in  the  opinion  referred  to,  at  pp.  333,  334,  "is  not  indis- 
pensable in  any  case  to  pass  a  title,  if  the  thing  to  be  delivered  is 
ascertained,  if  the  price  is  paid  or  a  credit  given,  and  if  nothing 
further  remains  to  be  done  in  regard  to  it;'*  and  in  Terry  v. 
Wheeler,  25  N.  T.  520,  it  was  expressly  held  that  a  delivery  was  not 
necessary. 
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In  that  case,  the  yendor  of  a  pile  of  lumber,  which  was  selected 
and  paid  for,  agreed  to  deliver  it  free  of  cartage  at  a  railroad  sta- 
tion, but  before  its  delivery  it  was  accidentally  destroyed  by  fire,  and 
the  assignee  of  the  purchaser  sued  to  recover  the  purchase-money. 
It  was  held,  Judge  Seldek  giving  the  opinion,  that  the  title  was  in 
the  vendee,  citing  in  support  of  the  decision,  Ohitty  on  Contracts, 
8th  Am  ed.  p.  332,  and  Olyphant  v.  Bakery  5  Denio,  382,  and  said : 
**  Where  the  sale  appears  to  be  absolute,  the  identity  of  the  thing 
fixed,  and  the  price  for  it  paid,  I  see  no  room  for  an  inference  that 
the  property  remains  the  seller's  merely  because  he  ageed  to  trans- 
port it  to  a  given  place.  I  think  in  such  case  the  property  passes  at 
the  time  of  the  contract,  and  that  in  carrying  it  the  seller  acts  aa 
bailee,  and  not  as  owner." 

It  follows,  firom  the  views  above  expressed,  that  the  decision  of 
the  judge  on  the  trial  was  erroneous,  and  that  the  judgment 
entered  thereon,  and  of  the  general  term  in  affirmance  thereof, 
should  both  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

IlASLy  Oh.  J.,  and  Hukt,  J.,  dissented. 

Judgvient  reversed,  and  new  trial  granted. 


White  v.  Oabboll,  appellant 

(«IN.Y.iaL) 

lAbel  and  dander — answers  of  witness. 

It  is  a  question  for  the  juiy  to  determine  whether  answers  given  by  a  person  in 
the  course  of  his  testimony  as  a  witness,  and  claimed  to  be  slanderous,  were 
■o  given  under  the  belief  that  they  were  pertinent  and  relevant  to  the  qnes- 
tlon  at  issue,  or  from  malice. 

Appeal  by  the  defendant  from  a  judgment  of  the  supreme  court 
•t  general  term,  ordering  a  judgment  for  the  plaintiff  on  a  verdict 
of  the  jury.    The  facts  are  stated  in  the  opinion. 
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John  H.  ReynoldSy  for  appellant. 
Rufus  W.  Peckham^  Jr^  for  respondent 

SuTHERLAin),  J.,  after  reviewing  the  statutes  relative  to  the  dif- 
ferent schools  of  medicine,  and  concluding  that,  since  the  act  of  1844 
(Laws  1844,  p.  406),  it  is  actionable  to  falsely  and  malicionsly  call 
either  a  homoeopathic  or  allopathic  physician  a  quack,  proceeded: 

On  the  trial  of  this  action,  before  Mr.  Justice  Potteb  and  a  jury 
at  the  circuit,  it  appeared,  that,  in  18t58  and  1859,  a  proceeding  was 
going  on  before  the  surrogate  of  Montgomery  county,  in  which  tha 
contested  point  or  question  was  the  testamentary  capacity  of  one 
Jay  Phillips ;  that  the  plaintiff  and  the  defendant  were  both  at  the 
time,  and  for  some  years  previously  had  been,  practicing  as  physi* 
cians  at  Amsterdam,  Montgomery  county,  the  plaintiff  as  a  homoeo* 
pathic  physician,  and  the  defendant  as  an  allopathic  physician ;  that 
both  had  been  sworn  as  witnesses,  and  testified  in  the  proceedings 
before  the  surrogate,  the  defendant  some  time  after  the  plaintiff; 
that  on  the  examination  of  the  defendant  as  such  witness,  he  was 
asked  whether  any  other  physician  was  in  attendance  on  Jay  Phil- 
lips, at  the  time  he  was  attending  him,  and  that  he  answered:  ^'Not 
as  I  know  of."  That  he  was  then  asked :  ^  Did  not  any  physician 
attend  him,  at  the  time  he  was  at  Mrs.  Moore's,  when  you  did  not?'' 
That  to  this  question  the  defendant  answered :  '^  Not  as  I  know  of; 
I  understand  he  had  a  quack ;  I  would  not  call  him  a  physician ;  I 
understood  that  Dr.  White,  as  he  is  called,  had  been  there."  That 
this  evidence  was  reduced  to  writing  by  the  surrogate,  and  filed  in 
the  surrogates'  ofSce ;  and  thereupon  this  action  was  brought^  the 
complaint  in  which  contains  two  counts,  one  for  libel,  or  for  words 
written;  and  the  other  for  slander,  or  for  words  spoken. 

No  point  was  made  on  the  trial  of  the  action  that  the  words 
alleged  in  the  complaint  had  not  been  proved  to  have  been  spoken 
by  the  defendant,  but  a  motion  was  made  on  his  part  to  dismiss  the 
complaint,  substantially  upon  the  ground  that  the  words  spoken  by 
the  defendant  were  not  actionable,  because  they  were  spoken  on  his 
examination  as  a  witness,  and  were  spoken  as  pertinent  and  respon- 
sive to  the  questions  asked  him. 

Justice  PoTTEB  denied  the  motion  to  dismiss  the  complaint,  and 
the  defendant  excepted. 

In  submitting  to  the  jury  the  question,  "whether  the  defendant, 
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at  the  time  he  so  testified  and  used  the  words  in  question,  belieyed 
the  words  so  used  by  him  were  relevant  or  pertinent  to  the  ques- 
tion then  on  trial/'  Justice  Pottbb  charged  the  jury  as  follows : 
*'That  if  the  jury  believed,  from  all  the  circumstances  proved,  firom 
the  questions  put  to  him,  and  from  his  manner  of  answering,  and 
from  the  answers  themselves,  that  he  testified  in  good  faith,  or  in 
the  belief  that  his  answers  were  pertinent  and  relevant,  then  the 
law  protected  him  in  what  he  said ;  it  was  privileged,  and  their 
verdict  should  be  for  the  defendant  That  if,  on  the  contrary,  they 
should  believe  from  this  evidence  that  the  defendant,  though  testi- 
fying at  the  time  as  a  witness,  and  as  such  entitled  to  the  protection 
of  the  law,  in  so  using  the  words  proved  was  actuated  by  malice ; 
that  he  used  the  words  for  the  mere  purpose  of  defaming  the  plaint- 
iff, then  the  law  withdrew  the  protection  it  would  otherwise  have 
afforded  him,  and  he  became  amenable  to  the  consequences  of  utter- 
ing the  slander,  or  of  publishing  the  libel/' 

There  is  certainly  some  doubt  whether  the  defendant's  exception, 
which  he  claims  applies  to  this  part  of  the  charge,  was  sufBciently 
specific  or  definite  to  raise  the  question  as  to  its  correctness ;  but  I 
shall  assume  that  it  was ;  and  I  shall  also  assume,  in  view  of  what 
I  have  said  preliminarily,  as  the  oounsel  for  the  defendant  assumed 
on  the  argument,  and  assumes  in  his  points,  that  the  only  material 
questions  presented  by  this  appeal  are  those  presented  by  the  two 
exceptions  referred  to. 

Now,  as  to  the  first,  it  is  perfectly  clear,  that  the  question,  whether 
the  defendant  was  protected  under  the  circumstances,  was  not  a 
question  of  law  for  the  court,  but  was  a  question  of  fetct  for  the  jury. 
It  was  really  a  question  of  conduct,  of  motive,  of  good  faith  and 
honest  purpose,  or  of  bad  faith  and  malicious  purpose. 

The  question  was,  whether  the  defendant  did,  or  did  not,  avail  him- 
self of  the  occasion  to  maliciously  answer  the  questions  put  to  him 
as  a  witness,  in  the  way  he  did.  This  question  was  most  emphati- 
cally a  question  for  the  jury;  and  I  think  it  was  submitted  to  the 
jury  as  favorably  for  the  defendant  as  he  had  a  right  to  expect  or  ask. 

It  is  true,  that  in  submitting  it  to  the  jury.  Justice  Potteb 
assumed  that  the  defendant,  when  he  answered  the  questions  as  he 
did,  knew  what  the  question  in  the  proceeding  before  the  surrogate 
was ;  but  Justice  Potter  had  a  right  to  assume  this  under  the  cir- 
enmstances.    I  think  the  judgment  should  be  affirmed  with  oosta 

Judgment  affirmed. 
Vol.  L— 64 
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Mace  y.  Patchin,  appellant 

(4SN.T.  167.) 

Lmct  and  leasee — breach  qf  eownarU  for  quiet  er^&yment — meaeure  of  damage, 

A  oorenant  fbr  quiet  enjoyment  is  implied  in  every  mutual  contract  for  the 
leasing  and  demise  of  land,  by  whatever  form  of  words  the  agreement  is  mada 

Thi'  measure  of  damage  for  a  breach  of  covenant  for  quiet  enjoyment  is  the 
value  of  the  unexpired  term  of  the  lease  at  the  time  of  the  eviction,  over  and 
above  the  rent  reserved  by  the  terms  of  the  lease. 

Appeal  £rom  a  judgment  entered  on  a  decision  of  the  BufFalo 
superior  court  at  general  term,  ordering  judgment  upon  a  verdict 
for  the  plaintiS 

The  action  was  for  breach  of  covenant  for  quiet  enjoyment. 
The  plaintiff  leased  of  defendant  a  warehouse  for  a  term  of 
six  years.  The  defendant  was  at  the  time  owner  of  the  ware- 
house, subject  to  the  lien  of  certain  mortgages.  These  mort- 
gages were  subsequently  foreclosed,  and  the  demised  premises  were 
purchased  at  the  foreclosure  sale  by  the  defendant,  and  one  Dorshei- 
mer,  jointly.  Thereupon  the  purchasers  obtained  a  writ  of  assist* 
ance  for  the  removal  of  the  plaintiff.  Before  the  execution  of  the 
writ,  and  while  the  plaintiff  was  still  in  possession,  he  made  an 
arrangement  in  writing,  with  the  purchasers,  by  which  he  was  to 
remain  in  possession  until  the  May  following,  paying  rent  at  the 
rate  specified  in  the  lease.  On  the  first  of  May,  the  plaintiff  went 
out  of  possession,  having  occupied  in  all  about  two  years.  There 
was  no  express  covenant  in  the  lease  for  quiet  enjoyment.  On  the 
trial  the  court  charged  the  jury  that  the  lease  contained  an  implied 
covenant  for  quiet  enjoyment,  and  that  it  was  for  them  to  determine 
whether  there  had  been  an  eviction,  and  also  whether  the  arrange- 
ment made  between  the  parties,  after  the  issue  of  the  writ  of  assist- 
ance, was  intended  by  the  plaintiff  as  a  surrender  of  any  right  or 
cause  of  action  under  the  lease ;  that  an  actual  expulsion  by  physi- 
cal force  was  not  necessary  to  constitute  an  eviction ;  and  that,  in 
case  they  found  for  the  plaintiff,  the  measure  of  damage  was  the 
value  of  the  unexpired  term  of  the  lease  at  the  time  of  the  eviction^ 
over  and  above  the  rent  reserved  by  the  terms  of  the  lease. 

The  defendant  excepted  to  the  charge,  and  asked  the  conrt  t( 
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charge  the  reyerse  of  the  several  propositions  laid  down,  which, 
request  was  refased  and  exception  taken. 

The  jury  rendered  a  yerdict  for  the  plaintiff  for  $1,941.67. 

The  exceptions  were  heard  in  the  first  instance  at  general  term^ 
and  judgment  was  then  ordered  for  plaintiff  on  the  yerdict  The 
defendant,  thereupon,  appealed  to  this  court 

John  OansoTif  for  appellant 

Sherman  8.  Rogers,  for  respondent 

Eabl,  0.  J.  The  law  is  too  well  settled  to  be  doubted  or  shaken^ 
that  a  lease  like  the  one  under  consideration  contains  an  implied 
coyenant  for  quiet  enjoyment  This  coyenant  haying  been  broken 
in  this  case,  the  plaintiff  was  entitled  to  recover,  and  the  only  seri- 
ous question  is  as  to  the  measure  of  damages. 

The  measure  of  damages,  in  an  action  against  the  vendor  for 
breach  of  a  contract  for  the  sale  of  personal  property,  is  the  differ- 
ence between  the  contract  and  the  market  price.  But  the  same  rule^ 
has  not  been  applied  against  the  vendor  or  lessor  of  real  estate^ 
Ordinarily,  in  an  action  against  the  vendor  of  real  estate  for  breach 
of  covenant  of  warranty,  the  vendee  can  recover  only  the  consider- 
ation paid,  and  interest  for  not  exceeding  six  years ;  and  when  the 
contract  of  sale  is  executory,  no  deed  having  been  given,  in  cases 
where  no  part  of  the  purchase-money  has  been  paid,  the  vendee  can 
recover  only  nominal  damages ;  and  in  cases  where  purchase-money 
has  been  paid,  he  can  recover  the  purchase-money,  interest  and 
nominal  damages.  In  an  action  by  the  lessee  against  the  lessor  for 
breach  of  covenant  for  quiet  enjoyment,  the  lessee  can  ordinarily 
recover  only  such  rent  as  he  has  advanced,  and  such  mesne  profits 
as  he  is  liable  to  pay  over ;  and  in  cases  where  the  lessor  is  sued  for 
a  breach  of  a  contract  to  give  a  lease  or  to  give  possession,  ordinarily 
the  lessee  can  recover  only  nominal  damages  and  some  incidental 
expenses,  but  nothing  for  the  value  of  his  lease.  These  rules,  how- 
ever much  they  may  be  criticised,  must  be  regarded  as  settled  in 
this  state.  But  at  an  early  day,  in  England  and  in  this  country, 
certain  cases  were  declared  to  be  exceptions  to  these  rules,  or,  more 
properly  speaking,  not  to  be  within  them;  as,  if  the  vendor  is  guilty 
of  firaud ;  or  can  convey  but  will  not,  either  from  perverseness  or  to 
secure  a  better  bargain  ;  or  if  he  has  covenanted  to  convey,  when 
he  knew  he  had  no  authority  to  contract  to  convey;  or  where  it  it 
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in  his  power  to  remedy  a  defect  in  his  title,  and  he  refuses  or  neg- 
lects to  do  so ;  or  when  he  refuses  to  incur  expenses  which  would 
enable  him  to  fulfill  his  contract ;  in  all  these  cases,  the  vendor  or 
lessor  is  liable  to  the  vendee  or  lessee  for  the  loss  of  the  bargain, 
under  rules  analogous  to  those  applied  in  the  sale  of  personal  prop- 
erty. Bush  V.  CoUy  28  N.  Y.  261;  Trull  v.  Granger,  4  Seld.  115 ; 
Driggs  v.  Dwight,  17  Wend.  71 ;  Brinckerhoff  v.  Phelps,  24  Barb. 
100 ;  Tracy  v.  The  Albany  Exchange  Co.,  3  Seld.  472 ;  Ohatterton  v. 
Ibx,  5  Duer,  64 ;  Dean  v.  Roesler,  1  Hilt  420 ;  Grant  v.  TaUman, 
20  K  Y.  191;  Conger  v.  Weaver,  20  id.  140;  Loch  v.  Furze,  1 
Law  Reports  Oom.  Pleas.  441;  Engle  v.  Fitch,  3  Law  Beports 
Queen's  Bench,  314. 

In  the  last  case  cited,  Oookbitbk,  Oh.  J.,  says :  ^^  The  purchaser 
{of  personal  property)  will  be  entitled  to  the  difference  between  the 
contract  and  the  market  price.  There  is  nothing  in  the  nature  of 
real  property  which,  either  on  technical  or  general  grounds,  should 
take  a  contract  for  the  sale  of  real  estate  out  of  this  general  rule, 
with  one  single  exception,  namely,  that,  owing  to  the  state  of  the 
law  as  to  real  property,  the  undoubted  owner  of  an  estate  often 
finds,  unexpectedly,  difSculty  in  making  out  a  title,  which  he  cannot 
overcome;  if,  an  obligation  to  make  out  title  being  implied  in  every 
«nch  contract,  the  opposite  party  rejects  the  title  and  repudiates  the 
contract,  it  seems  not  altogether  unreasonable  that  he  shall  be 
entitled  to  no  more  than  the  return  of  the  deposit,  if  any,  and  the 
expense  of  investigating  the  title.  In  this  exceptional  case  he  is  put, 
not  in  the  condition  in  which  he  would  have  been  if  the  contract 
had  been  performed,  but  in  the  condition  in  which  he  would  have 
been  if  the  contract  had  not  been  made.  He  is  where  he  was  before, 
without  the  estate  and  the  benefits  it  would  have  brought  him,  if  a 
title  could  have  been  made  to  it  But  the  limit  of  the  exception  is  to 
be  found  in  the  reason  on  which  it  is  based.  The  reason  ceasing,  the 
rule  should  cease."  In  the  same  case  the  learned  judge  says  that 
the  rule  **  should  have  no  application  when  the  failure  either  to 
make  out  a  title  or  to  give  possession  arises,  not  from  the  inability 
of  the  vendor,  but  from  his  unwillingness  either  to  remedy  a  defect 
in  the  title  or  to  obtain  possession,  on  the  score  of  expenses." 

In  this  case,  the  defendant  resided  in  Buffalo,  where  the  real  estate 
was  located,  and  he  owned  the  real  estate  at  the  time  he  made  the 
lease;  and,  in  the  absence  of  any  proof  to  the  contrary,  he  must  be 
presumed  to  have  known  of  the  mortgages  upon  the  real  estate  at 
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Qie  time  he  made  the  lease.  He  is,  therefore,  within  the  rule  of  law 
above  alladed  to,  liable  to  the  damages  awarded  against  him,  because 
he  gave  the  lease,  knowing  of  the  defect  in  his  title.  Then,  too,  he 
should  be  held  liable  to  these  damages,  because,  being  the  owner  of 
th€  equity  of  redemption,  and  there  being,  so  far  as  appears,  no 
obstacle  in  the  way,  he  did  not  pay  up  the  mortgages  and  thus  per- 
fect his  title  and  protect  the  lease  he  had  given.  Again,  instead  of 
purchasing  the  real  estate  at  the  mortgage  sale  jointly  with  Dor- 
sheimer,  why  did  he  not,  being  the  owner  of  the  equity  of  redemp* 
tion,  bid  off  the  real  estate  alone,  and  thus  protect  the  lease  which 
he  had  given,  knowing  of  these  incumbrances  upon  his  title  P  So 
far  as  appears,  it  was  not  impracticable  nor  even  difScult  for  him  to 
do  so.  When  he  gave  this  lease,  if  he  acted  in  good  faith,  he  must 
have  intended,  in  some  way,  to  have  taken  care  of  these  mortgages ; 
and,  because  he  did  not  do  so,  having  the  ability,  so  far  as  appears, 
to  do  so,  he  should  be  held  liable  to  the  damages  recovered*  H^ 
not  only  failed  to  do  his  duty  to  the  plaintiff  in  any  of  the  respects 
here  indicated,  but  went  actively  to  work  to  remove  him  from  the 
premises,  and  succeeded  in  doing  so.  He  can  claim  no  benefit  from 
the  fact  that  he  did  not  do  it  alone,  but  that  he  did  it  in  conjunc* 
tion  with  Dorsheimer.  It  is  not  certain  that  Dorsheimer  wouLI 
have  purchased  without  him,  or  that  he  would  have  moved  to  dis- 
possess the  plaintiff  without  his  co-operation  and  against  his  wishes. 
He  aided  in  dispossessing  him,  not  of  half  the  premises  only,  but  of 
the  whole ;  and  hence  he  must,  in  this  action,  be  responsible  as  if 
he  had  done  it  alone.  Upon  the  whole,  therefore,  I  am  clearly  of 
the  opinion  that  the  judgment  should  be  affirmed. 

R  Dabwik  Smith,  J.  If  it  was  admissible  in  practice  in  this 
court,  I  should  be  quite  content  to  affirm  the  judgment  in  this  case, 
upon  the  careful  and  able  opinion  deliverel  at  the  general  term  of 
the  court  below,  and  reported  in  29  Howard,  20. 

It  can  hardly  be  doubted,  I  think,  at  this  day,  that,  by  the  general 
assent  of  the  courts  in  this  state,  a  covenant  for  quiet  enjoyment  is 
implied  in  every  mutual  contract  for  the  leasing  and  demise  of  land, 
by  whatever  form  of  words  the  agreement  is  made.  Smith's  Land- 
lord  and  Tenant,  206 ;  Taylor's  id.,  §  302 ;  7^  3fayor  of  New  TorJc 
?.  Mabiey  3  Keman,  160 ;  11  Paige,  666 ;  Tone  v.  BracBy  8  id.  59T  . 
Vemam  v.  Smith,  15  N.  T.  328 ;  Oraves  v.  Bur  Ian,  26  id.  498. 

The  principal  question  in  the  cause,  and  the  one  chiefly  ur^ed 
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apon  onr  attention  on  the  argnment,  arises  upon  the  exception  to 
the  charge  of  the  judge,  in  respect  to  the  proper  measure  of  dam- 
ages. The  learned  judge  instructed  the  jury  that  "  the  measu^  "^f 
damages  was  the  value  of  the  unexpired  term  of  the  lease  at  the 
time  of  the  eviction,  over  and  above  the  rent  reserved  by  the  terms 
of  the  lease." 

The  rule  of  damages  as  thus  laid  down  is  cleaHv  in  conflict  with 
the  rule  long  settled,  and  applied  in  actions  upon  the  personal  cove- 
nants running  with  the  land  in  deeds,  or  upon  contracts  for  the 
sale  of  land  upon  the  failure  of  title.  In  such  cases,  the  rule  gen- 
erally applied  in  England  and  in  this  country  is  to  restore  to  the 
purchaser  all  he  has  paid  or  advanced  upon  the  purchase,  with 
interest  and  expenses,  and  to  place  the  vendee  as  far  as  possible,  in 
the  same  condition  as  if  the  contract  of  purchase  had  never  been 
made.  And  this  has  been  done  upon  the  basis  or  assumption  of 
mutual  mistake  or  error  between  the  parties.  4  Kent,  479 ;  Eames' 
Principles  of  Equity,  vol.  1,  288,  289 ,  Flureau  v.  Thornhill,  2 
W.  Blackstone,  1078;  Conger  y.  Weaver,  20  K  Y.  140.  But  this 
€Ourt  has  recently  held,  in  Pumpelly  v.  Phelps,  40  N.  Y.  60,  that 
this  rule  should  be  limited  to  cases  of  good  faith,  and  that  when  a 
vendor  contracts  to  sell  lands,  in  which  he  knows  at  the  time  that 
he  has  no  title,  he  is  bound  to  make  good  to  the  vendee  the  loss, 
also,  of  the  bargain  sustained  by  his  fault  or  fraud. 

In  analogy  with  the  rule  thus  applied  to  purchasers  of  land,  in 
actions  upon  the  covenant  for  quiet  enjoyment  in  leases,  the  same 
rule  has  been  applied  to  lessees,  so  far  as  it  was  applicable.  As  no 
consideration  is  paid  in  such  case,  the  rent  reserved  has  been 
regarded  as  a  just  equivalent  for  the  use  of  the  demised  premises,  and 
B&y  in  case  of  eviction,  the  rent  ceases  and  the  lessee  is  discharged 
from  its  payment,  he  recovers  nominal  damages,  and  for  such  mesne 
profits  as  he  is  liable  to  pay  the  true  owner,  and  any  costs  he  mav 
have  been  compelled  to  pay  in  defense  of  his  title.  Kelly  v.  The 
Dutch  Ohurch  of  Schenectady ,  2  Hill,  105;  Moak  v.  Johnson,  1  id* 
^9,  and  Baldwin  v.  Munn,  2  Wend.  399. 

But  this  rule  has  not  been  very  satisfactory  to  the  courts  in  this 
country,  and  it  has  been  relaxed  or  modified  more  or  less,  to  meet 
the  injustice  done  by  it  to  lessees  in  particular  cases,  as  will  be  seen 
in  the  cases  of  Driggs  v.  Dtoight,  17  Wend.  72;  Giles  v.  (f  Toole, 
4  Barb.  261 ;  Ohatterton  v.  Fox,  5  Duer,  64,  and  Deane  v.  Soesler, 
I  Hilt  420.     In  England  the  rule  is  repudiated  in  two  well-oonsid- 


MAEOH  TEEM,  1870,  511 

Mack  y.  Patclim. 


«Ted  cases.  In  Williams  v.  JBurreU,  1  Manning,  Granger  &  Scott, 
402 ;  50  Eng.  Oom.  Law  B.  401,  it  was  held  by  the  court  of  common 
pleas,  in  a  case  referred  to  that  court  by  the  master  of  the  rolls  for 
its  opinion,  and  upon  a  very  elaborate  argument,  that  the  lessee, 
upon  a  covenant  for  quiet  enjoyment,  was  entitled  to  recover  tho 
value  of  the  term  lost,  as  well  as  for  mesne  profits  paid  to  the  owner 
of  the  paramount  title.  The  same  question  came  again  before  that 
court  in  Lock  v.  Furzey  19  J.  Scott,  N.  S.,  96,  and  116  Eng.  Com. 
Law  R.  94.  The  case  was  very  elaborately  argued,  and  the  English 
and  American  cases  carefully  reviewed,  and  the  whole  court,  in 
opinions  given  by  the  four  judges,  sanctioned,  re-asserted  and  re- 
affirmed the  rule  held  in  Williams  v.  JBurrell,  supra,  that  a  lessee  who 
had  been  ejected  by  paramount  title  was  entitled  to  recover,  upon  a 
covenant  for  quiet  enjoyment,  the  value  of  the  term  which  he  had  lost. 

And  it  seems  to  me  that  the  case  of  Trull  v.  Granger  <6  Dillaye, 
4  Seld.  115,  in  principle  commits  this  court  to  the  same  doctrine. 
It  is  true,  that,  in  that  case,  the  plaintiff  was  not  evicted,  having 
never  been  in  actual  possession ;  but  his  landlord  virtually  expelled 
him  from  the  demised  premises  by  leasing  them  to  another  party 
And  putting  him  in  possession  before  the  demise  of  the  plaintiff 
took  effect.  The  plaintiff  recovered  the  value  of  his  term,  and  thii 
court  affirmed  the  judgment  The  same  principle  is,  in  effect,  also 
asserted  in  Tracey  v.  TJie  Albany  Exchange  Company,  3  Seld.  475, 
But  in  Myers  v.  Burns,  35  N.,  Y.  272,  the  same  principle  is  clearly 
asserted  and  adopted.  In  this  case,  in  an  action  for  rent  on  a  leiise, 
the  defendant  set  up  as  counterclaim  a  covenant  of  the  landlord  to 
keep  the  premises  in  repair,  and  alleged  a  loss  of  $700  damages, 
occasioned  by  the  loss  of  the  use  of  four  rooms,  alleged  to  be  unten- 
antable for  want  of  repairs.  The  jury  found  $300  damages  for  the 
loss  of  the  use  of  said  rooms.  The  principle  asserted  is,  in  effect, 
that  the  tenant,  by  the  act  of  the  landlord,  had  been  virtually  evicted 
from  such  rooms,  and  was,  therefore,  entitled  to  recover  the  value 
of  the  use  of  the  same  as  of  the  loss  of  part  of  his  term. 

But  within  the  principle  asserted  in  this  case,  in  Trull  v.  Granger^ 
and  in  Pumpelly  v.  Phelps,  the  plaintiff  was  clearly  entitled  to 
recover  the  value  of  his  term,  and  the  direction  at  the  trial  was 
entirely  correct  The  plaintiff  was  clearly  evicted  from  the  prem* 
ises  by  the  act,  procurement  and  fault  of  the  defendant  He  expe- 
dited, if  he  did  not  instigate,  the  foreclosure  of  the  mortgage  under 
which  the  eviction  was  had.     He  became  a  joint  purchaser  on  the 
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mortgage  sale  of  the  demised  premises,  and  a  joint  petitioner  with 
Dorsheimer  for  the  writ  of  assistance  under  which  the  plaintiff  was 
evicted  from  the  said  premises.  It  would  be  a  gross  wrong,  if  a 
landlord  could  thus  conspire  and  assist  in  turning  his  tenant  out 
of  possession  of  demised  premises,  and  the  latter  be  limited,  in  his 
action  upon  his  oovenant  for  quiet  possession,  to  mere  nominal 
damages. 

The  point  that  the  judge  erred  in  deciding,  as  matter  of  law,  that 
the  defendant  was  liable  to  the  measure  of  damages  stated  in  the 
charge,  and  that,  so  far  as  the  question  depended  upon  the  good 
faith  of  the  defendant,  it  should  haye  been  submitted  to  the  jury, 
is  not,  I  think,  well  taken.  The  judge  was  not  asked  to  submit 
this  question  to  the  jury,  and  the  bad  faith  of  the  defendant  in  the 
foreclosure  proceedings,  I  think,  must  haye  been  assumed  upon  the 
undisputed  facts  in  the  case.  I  think,  howeyer,  that  the  direction 
of  the  judge  was  clearly  right  as  a  matter  of  law,  and  that  the 
judgment  should  be  afiSrmed. 

Judgment  affirm&d. 


GuiUiAUHB  et  al  y.  Hamburgh  and  Ahbbioak  Pagkbt  Oom- 

PANT.  appellants. 

(4S  N.  Y.  us.) 

Chmmon  earrien — exoep  '!on^  inbiUof  lading — gross  earelsssnsss. 

The  plaintiffi  shipped  goods  by  vessel  of  defendants — common  carriers — from 
England  for  New  York,  and  receiyed  a  bill  of  lading,  providing  that  the 
defendants  should  not  be  liable  for  loss  occasioned,  among  other  things,  by 
**  any  act,  neglect  or  default  whatsoever  of  the  pilot,  master,  or  marinenL**^ 
On  the  arrival  of  the  vessel  in  New  Tork.  the  officer  discharig^ng  the  cargo, 
without  authority  from  the  plaintiffi,  delivered  the  goods  to  a  carman,  who 
was  not  empowered  by  the  plaintifl^  to  receive  them,  and  the  goods  were 
thereby  lost  ffM^  that  the  loss  was  the  result  of  the  gross  carelessness  of  the 
defendants,  and  was  not  covered  by  the  exceptions  in  the  bill  of  lading. 

AcnoK  to  recoyer  the  yalue  of  one  case  of  merchandise*  shipped 
by  the  plaintiffs,  by  the  steamship  of  the  defendants — common  car- 
riers— from  England  for  New  York.  At  the  time  of  delivering  the 
goods  to  the  defendants,  the  plaintiffs  receiyed  a  bill  of  lading,  con- 
taining,  among  other  things,  the  following  exceptions :  "  The  act  of 
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QoAy  enemies,  pirates,  thieves,  robbers,  restraint  of  princes,  miera 
and  people,  vermin,  jettison,  barratry  and  collision,  fire  on  board,  in 
bulk  or  craft,  or  on  shore,  and  all  accidents,  loss  and  damage  what- 
soever, from  machinery,  boilers  and  steam,  and  steam  navigation, 
or  from  perils  of  the  seas  and  rivers,  or  from  any  act,  neglect  or 
default  whatsoever  of  the  pilot,  master,  or  mariners,  being  excepted; 
and  the  owners  being  in  no  way  liable  for  any  consequences  above 
excepted.'^  On  the  arrival  of  the  steamship  in  New  York,  the  mate, 
or  ofScer  who  was  acting  in  his  capacity,  superintending  the  dis* 
charge  of  the  cargo  on  behalf  of  the  defendants,  delivered,  without 
any  authority  fi*om  the  plaintiffs,  the  case  of  merchandise  in  ques- 
tion to  a  carman,  who  was  not  authorized  by  the  plaintiffs  to 
receive  the  same ;  who  did  not  deliver  it  to  the  plaintiffs ;  and  which 
was  never  recovered  by  them. 

On  the  trial,  judgment  was  rendered  for  the  plaintiffs,  which  was 
affirmed  by  the  supreme  court,  at  general  term ;  and  the  defendants 
brought  this  appeal 

Oearge  Q.  Barrett^  for  appellants. 

B  P.  WaUan^  for  respondents. 

Ingalls,  J.  It  is  now  the  settled  law  of  this  state,  that  it  is  com* 
petent  for  a  common  carrier  and  the  owner  of  goods,  by  agreement, 
to  establish  conditions  of  liability  different  from  those  which  the  law 
imposes  upon  the  carrier  in  the  absence  of  any  special  agreement. 
Dirrr  v.  The  N.  J,  8.  Nav.  Co^  11  N.  Y.  486;  Bissell  v.  K  T.  0. 
R.  R.  Co^  25  id.  442.  The  question  upon  thi  s  appeal  is,  whether 
the  exception  contained  in  the  bill  of  lading  is  comprehensive  enough 
to  embrace  and  excuse  the  act  of  the  servant  of  the  defendants  which 
occasioned  the  loss  in  question.  Although  the  contract  in  question 
contains  provisions  which  appear  to  be  somewhat  extraordinary,  yet 
it  is  entitled  to  a  fair  construction,  as  it  is  the  agreement  to  which 
the  plaintiffs  consented,  and  they,  therefore,  must  be  bound  by  it 
From  a  careful  examination  and  consideration  of  the  instrument  in 
question,  I  am  convinced  that  the  parties  could  not  have  intended, 
by  the  exceptions  contained  in  the  bill  of  lading,  to  embrace  and 
excuse  an  act  of  gross  carelessness,  such  as  occasioned  the  loss  in 
question.  It  is  obvious,  to  my  mind,  that  they  contemplated  only 
t)io8e  hazards  which  attended  the  transportation  of  the  goods  in 
Vol.  I.— 65 
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qnestioiiy  and  could  not  hare  intended  to  relieve  the  defendants  from 
liability  for  the  negligent  act  of  their  servant  in  deUvering  the  oase 
of  goods  to  a  person  who  exhibited  no  authority  from  the  plaintiffs 
to  reoeiye  it,  and  who  was  not,  in  fitct,  by  them  thus  authorized, 
and  thaty  too,  after  the  goods  had  been  removed  from  the  ship  to  the 
whar£  The  oonduct  of  the  defendants'  servant  exhibited  extreme 
carelessness,  if  not  recklessness,  in  delivering  the  merchandise  in 
question  to  a  stranger,  who  did  not  produce  any  authority  from  the 
plaintiffs  to  receive  the  same.  It  would  be  establishing  a  dangerous 
rule  to  authorize  a  common  carrier  to  deliver  the  property  of  the 
owner  to  whomsoever  should  demand  the  same,  without  pnxlQeing 
some  evidence  of  authority  from  the  owner  to  receive' the  delivery 
thereof.  The  defendants  might  almost  as  well  have  thrown  the  case 
of  merchandise  into  the  ocean,  and  then  sought  protection  under 
the  bill  of  lading.  I  therefore  conclude,  that  a  reasonable  con- 
struction of  the  instrument  in  question  does  not  excuse  the  defend- 
ants from  liability,  and  that  the  decision  of  the  referee  was  correct. 
The  judgment  should  be  aflirmed,  with  costs. 

JudgfnmU  affirmed. 


DuiTFT  V.  WiTKsaH,  appellant. 

(ttN.T.  9tt.) 

8UkMb  afftraudg^^pramdse  to  antm&r  fir  debt  of  onM/tr. 

An  and  promise  I7  A.  to  pay  a  debt  of  B.,  provided  0.  will  disocmttmiA  a  soli 
pending  against  B.  for  its  recovery,  is  void,  under  the  statute  of  frauds. 

This  was  an  action  for  money.  The  following  are  the  facts:  One 
Boiler,  having  a  subsisting  debt  due  from  Louis  Wunsch,  brother 
of  the  defendant,  transferred  it  to  the  plaintiff,  who  commenced  an 
action  against  Louis  Wunsch  for  its  recovery.  The  defendant,  Wil- 
liam Wunsch,  thereupon  verbally  promised  Boiler,  that,  if  he  would 
induce  the  plaintiff  to  discontinue  that  action,  he  would  himself  pay 
the  debt  The  action  was  discontinued  accordingly ;  and,  afterward, 
a  part  of  the  claim  was  paid.  This  action  was  brought  to  recover 
the  remainder,  based  upon  the  foregoing  promise.    Judgment 
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rendered  for  the  plaintiff,  which  was  afBrmed  bj  the  New  York 
dommon  pleas,  and  this  appeal  was  brought 

O.  R  Carpenter^  for  appellant 

David  McAdamy  for  respondent,  cited  BUing  y.  Vanderlyn^  \ 
Johns.  237;  Smith  y.  Weed,  20  Wend.  184;  HiUiard  y.  Austin,  1? 
Barb.  141 ;  Seaman  y.  Seaman,  12  Wend.  381 ;  Palmer  y.  Norths 
86  Barb.  282 ;  Prentice  y.  Wilhinson,  5  Abb.  Pr.  (N.  S.)  49. 

Ingalls,  J.  This  appeal  presents  blit  one  question :  Whether  the 
yerbal  promise  of  the  defendant  to  pay  the  debt  which  his  brother 
had  contracted  for  his  own  benefit  and  on  his  own  acoonnt,  and  from 
which  the  defendant  deriyed  no  adyantage,  was  yoid  by  the  statute 
of  frauds.  The  reyised  statutes  (yoL  3,  p.  221,  §  2,  5th  ed.)  proyide 
as  follows:  ''In  the  following  cases,  eyery  agreement  shall  be  yoid. 
unless  such  agreement,  or  some  note  or  memorandum  thereof 
expressing  the  consideration,  he  in  writing,  and  subscribed  by  the 
parfcy  to  be  charged  therewith :  1.  Eyery  agreement  that,  by  its  terms, 
is  not  to  be  performed  within  one  year  from  the  making  thereof 
2.  Eyery  special  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  another  person.''  The  aboye  section  was  amended  in  1863, 
no  that  the  consideration  for  the  agreement  need  not  be  expressed 
therein.  It  is  not  pretended  that  there  was  any  note  or  memoran- 
dum of  the  defendant's  promise,  or  that  the  defendant  reoeiyed  any 
consideration,  or  deriyed  any  benefit,  on  account  of  his  promise  to 
pay  the  debt ;  nor  that  the  plaintiff  parted  with  any  thing  of  yalue, 
or  incurred  any  liabiliiy  or  obligation,  in  consequence  of  such  prom« 
ise,  unless  it  be  inferred  that  he  became  liable  to  pay  the  costs  of  the 
action  which  was  commenced  against  the  brother  of  the  defendant 
There  is  no  proof  that  he  paid  the  costs  of  such  action.  It  is  yery 
clear  that  the  debt  remained  uncanceled  against  Louis  Wunsch,  and 
<K>uld  be  collected  of  him,  if  responsible,  ho  that  the  defendant,  at 
most,  became  surety  for  hisr  brother.  We  are  clearfy  of  the  opiffiog 
that  the  agreement  of  the  defendant  was  yoid,  not  being  in  writing. 
It  was  not  an  agreement  to  pay  his  own  debt,  but  that  of  his  brother, 
and  without  any  consideration  whateyer  inuring  to  the  defendant 
If  it  be  assumed  that  the  discontinuance  of  the  cause  against  Louis 
Wuasch  furnished  an  adequate  consideration  for  the  defendant's 
promise,  the  difficulty  still  remains,  because  the  agreement  was  not 
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in  writing.  The  case  at  bar  is  not,  in  principle,  distingnishable  from 
Mdlhry  v.  GiUett,  mS.Y.  413;  Pfeiffer  v.  Jrftor,  37  id.  164; 
Brown  v.  Weber ^  38  id.  184.  The  judgment  should  be  reversed, 
with  costs. 

LoTTy  J.  Assuming  the  testimony  of  John  Boiler  to  be  true,  it 
at  most  establishes  the  fact  that  the  defendant  promised  orally  to 
pay  a  part  of  a  subsisting  debt,  then  due  from  Louis  Wunsch,  his 
brother,  to  Charles  DufiFy,  if  Dufi^  would  discontinue  a  suit  com- 
menced for  its  recovery,  and  that  the  condition  was  frilfiUed.  It  is, 
in  fact,  a  special  promise  by  him  to  answer  for  the  debt  of  his 
brother,  and  conceding  that  the  discontinuance  of  the  action  was  a 
sufficient  consideration  for  the  promise,  it  was,  nevertheless,  void 
under  the  statute  of  frauds,  which  declares  that  every  special  prom- 
ise to  answer  for  the  debt,  de&ult  or  miscarriage  of  another  person 
shall  be  void,  unless  the  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing,  subscribed  by 
the  party  to  be  charged  therewith.  The  promise  was  not  made  or 
accepted  in  the  place  or  as  a  substitute  of  the  original  debt,  or  in 
extinguishment  thereof;  on  the  contrary,  Louis  Wunsch  continued 
liable  for  the  amount  or  balance  thereof,  which  the  defendant 
agreed  to  pay.  I  see  no  ground  on  which  the  defendant  can  be  held 
liable  on  the  promise,  and  give  effect  to  the  statute,  and  the  case  of 
Mattory  v.  OiUetty  21  N.  Y.  412,  is  a  conclusive  authority  against 
the  plaintiff's  right  of  recovery. 

The  judgment  of  the  court  below  must  be  reversed  with  costs. 

Judgment  rwersed. 


BuBiis  T.  Thohpsok,  appellant. 

(42N.T.2M.) 

Bteaehifpromb6ii^ma(rry--'refaicAti>pevf<mn  htfcre  Umeforpmf^nmmoe, 

The  plaintiff  and  defendant  entered  into  a  contract  to  many  **  in  the  faU."  Is 
October  the  defendant  expressly  refused  to  many  the  plaintiff  at  any  time 
BM,  that  an  actiion  for  breach  of  the  contract,  commenced  on  ^he  85th  of 
October,  was  not  prematorely  bronght 
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Pbt  Gbotsb,  J.  One  who  oontraotB  to  many  at  a  fataie  day,  and,  before  that 
day  aniyes,  refoaes  to  perfonn  the  oontzact  at  any  time,  la  faiataatly  liable  Ui 
an  action  for  breach  of  promise  to  many. 

Appsax  from  a  jadgment  entered  upon  the  decision  of  the  supreme 
court  at  general  term,  affirming  a  judgment  entered  upon  a  rerdiot 
in  fiftYor  of  the  plaintiff  for  the  sum  of  $2,000.  The  fkots  are  set 
forth  in  the  opinion  of  Inqalls,  J. 

B.  W.  Van  PM,  for  appellant 

J.  W.  Tompkins,  for  respondent. 

iKOALLSy  J.  This  action  was  commenced  by  the  plaintiff  to 
tecoyer  damages  for  the  breach  of  a  promise  of  marriage,  and  she 
recoyered  a  verdict  of  $2,000,  upon  which  judgment  was  rendered, 
and  the  same  was  affirmed  by  the  general  term*  The  promise  was 
clearly  proved,  and  the  defendant,  in  the  early  part  of  October,  1862, 
expressly  refused  to  marry  the  plaintiff  at  any  time^  and  this  action 
was  commenced  on  the  25th  October,  1862.  The  defendant's  coun- 
sel  requested  the  court  to  charge  the  jury,  **  that  the  action  was 
prematurely  commenced,  inasmuch  as  the  defendant's  promise  was 
to  marry  in  the  Ml  of  1862,  and  that  season  had  not  elapsed  when 
this  suit  was  commenced."  The  court  refused  so  to  charge,  and  the 
defendant's  counsel  excepted.    The  court  did  charge  as  follows: 

"  That  the  absolute  refusal  of  the  defendant  to  marry  the  plaintiff 
gave  her  the  right  to  sue  at  once."  To  which  the  defendant's  coun« 
sel  excepted.  The  evidence  leaves  the  time  very  uncertain  when,  by 
the  contract,  the  marriage  was  to  occur.  The  plaintiff  states  as  fol- 
lows :  '^  No  day  was  fixed  for  the  marriage,  but  there  was  a  time 
agreed  upon ;  it  was  to  have  taken  place  in  the  fall  in  which  he  left 
(of  1862).  It  was  to  have  been  during  that  Mi ;  I  don't  recollect 
that  the  month  was  named.  I  got  every  thing  that  was  necessary  * 
I  did  not  get  dresses  to  carry  out  the  engagement ;  I  procured  some 
dresses  for  the  express  purpose  of  carrying  out  the  engagement;  I 
told  him  I  was  preparing." 

The  defendant  testifies  in  regard  to  it  as  follows:  ''I  fixed  no 
particular  time  to  marry ;  no  particular  day  or  month ;  I  might 
have  said  in  the  fall  of  1862 ;  I  don't  remember."  It  was  in  the  fall 
of  1862  that  the  defendant  refused  to  marry  the  plaintiff,  and  there- 
upon this  action  was  commenced.  Under  the  fhcts  of  this  case,  I 
do  not  think  the  court  was  called  upon  to  hold,  that,  after  the 
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anqualified  refusal  of  the  defendant,  in  the  fall  of  1862,  to  marry  the 
plaintiff,  she  was  compelled  to  wait  until  winter  before  she  com- 
menced the  action.  The  season  of  the  year  had  arrived  when, 
according  to  the  most  favorable  view  of  the  evidence  for  the  defend- 
ant, he  had  agreed  to  perform  his  contract,  and  had  absolutely 
refused.  We  do  not  think  the  defendant  was  entitled  to  defeat  the 
plaintiff's  action,  and  impose  upon  her  the  payment  of  a  bill  of 
costs,  upon  the  ground  that  he  had  some  thirty-six  days,  at  the  time 
the  action  was  commenced,  within  which  to  repent,  and  retract  his 
refosaL  Especially  so,  when,  at  no  time,  did  he  evince  a  disposition 
to  do  so.  I  do  not  think  the  facts  of  this  case  require  us  to  express 
an  opinion,  whether,  when  by  a  contract  of  marriage  a  particular 
time  is  clearly  fixed  for  its  performance,  and  a  party  to  it  absolutely 
reftises  to  perform  the  contract,  the  other  party  is  compelled  to  wait 
until  the  expiration  of  such  time  before  commencing  an  action. 
The  judgment  should  be  aflirmed  with  costs. 

Oboveb,  J,  The  exception  taken  by  the  defendant's  counsel  to 
that  part  of  the  charge  instructing  the  jury  that  the  absolute 
refusal  of  the  defendant  to  marry  the  plaintiff  gave  her  the  right  to 
sue  at  once,  raises  the  question  whether  such  refusal  will  sustain  an 
action  commenced  thereafter,  but  before  the  time  agreed  upon  foi 
the  celebration  of  the  marriage.  It  is  a  general  rule,  that  an  a^.tion 
commenced  upon  a  contract,  before  a  breach  thereof  by  the  defend- 
ant, is  premature,  and  cannot  be  maintained.  Indeed,  this  rule  maj 
be  regarded  as  universal,  as  the  idea  of  maintaining  an  action  1  ^i 
the  recovery  of  damages  upon  a  contract  against  a  party  who  had 
not  been  guilty  of  a  breach  would  be  absurd.  The  inquiiy  xs, 
therefore,  whether  one  who  has  contracted  to  marry  another  at  a 
future  day  makes  himself  responsible  for  a  breach  thereof,  by  noti- 
fying the  other  party  that  he  has  determined  to  put  an  end  to  the 
contract,  and  that  in  no  event  will  he  ever  perform  it,  before  the 
arrival  of  the  time  for  performance.  This  must  be  held  a  breach, 
or  otherwise  as  having  no  effect  upon  the  contract,  because,  if  not  a 
breach,  the  contract  will  remain  in  force,  mutually  obligatory  upon 
the  parties.  Can  it  for  a  moment  be  contended  that  the  plaintiff 
continued  bound  by  the  contract  after  the  receipt  by  her  of  this 
notice  fh>m  the  defendant  ?  and  that  if  thereafter,  and  before  the 
day  fixed  for  the  marriage,  she  had  intermarried  with  another,  the 
defendant  could  have  maintained  an  action  against  her  ?    If  not« 
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npon  what  principle  is  her  defense  based  ?  Manifestly  npon  the 
ground  that  she  was  discharged  by  the  prior  breach  of  the  defendant. 
In  Short  y.  StoiMy  8  Q.  B.  358^  it  was  held,  that  a  man,  who  had 
promised  to  marry  a  woman  on  a  future  day,  and,  before  that  day 
arriyeSy  marries  another  woman,  is  instantly  liable  to  an  action  for 
breach  of  promise  of  marriage.  Upon  what  principle  was  this  deter- 
mination based?  Clearly,  that,  by  the  marriage  of  the  defendant, 
he  had  incapacitated  himself  to  perform  his  contract  with  the  plain- 
tiff, and  thereby  rendered  it  certain  that  such  contract  neyer  would 
be  performed,  or  that  the  marriage  with  another  was  such  a  yiolation 
of  the  obligation  to  the  plaintiff,  imposed  by  the  contract  upon  the 
defendant,  as,  of  itself,  to  constitute  a  breach,  relieying  her  from  the 
obligation  to  perform,  should  the  defendant's  capacity  be  restored 
by  the  death  of  his  wife,  before  the  arriyal  of  the  day.  In  what 
respect  does  the  present  case  differ  in  principle  P  Here,  the  defend- 
ant renounced  the  contract,  and  declared  that  he  neyer  would 
perform  it  Does  it  now  lie  in  his  mouth  to  say  that  this  did  not 
render  it  certain  that  he  neyer  would  perform  his  contract,  or  that 
this  was  not  such  a  yiolation  of  his  obligation  to  the  plaintiff 
incurred  by  the  contract,  as  to  exonerate  her  fh>m  its  obligation  P 
Any  conduct  by  a  party  who  has  promised  to  marry  another,  that 
will  render  the  contract  no  longer  obligatory  upon  that  other,  is  a 
yiolation  of  the  duty  and  obligation  created  by  the  contract,  and 
may,  therefore,  be  treated  by  the  injured  party  as  constituting  a 
breach.  Olearly,  notifying  the  other  party  of  a  settled  determina- 
tion not  to  perform  the  contract  is  such  an  act.  Annoying  and 
distressing  the  feelings  of  the  plaintiff  in  this  way,  whether  the 
defendant  was  in  earnest  or  not,  fully  justified  the  plaintiff  in  treat- 
ing the  contract  as  broken  by  the  defendant  The  plaintiff's  counsel 
insists,  that,  if  this  is  the  law  to  be  applied  in  the  present  case,  it 
will  follow,  that  the  maker  of  a  note  due  at  a  future  day  will  make 
himself  liable  to  an  action  instantly  by  declaring  to  the  holder  that 
he  will  neyer  pay  it  This  conclusion  does  not  at  all  follow.  In 
the  case  of  such  a  note,  the  holder  is  in  no  respect  damnified  until 
payment  is  withheld  after  it  is  due.  Until  this  happens,  no  legal 
right  of  his  has  been  yiolated  by  the  maker.  He  has  sustained  no 
injury  firom  the  declaration  of  the  maker.  Not  so  in  the  present 
case.  The  defendant,  in  a  legal  sense,  had  rendered  it  certain  that 
the  plaintiff  had  lost  absolutely  all  benefit  to  be  deriyed  by  her  from 
the  contract    He  had  wrongfully  caused  her  all  the  distress  of 
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wounded  feelings  that  a  breach  by  him  at  the  day  would  inflict, 
which  IS  an  essential  consideration  in  estimating  her  damages.  In 
Uochster  v.  De  Laiaur^  20  Eng.  Law  &  Eq.  157,  it  was  held,  that  a 
party  who  had  contracted  with  another  to  enter  his  service  as  a  car- 
rier on  the  1st  day  of  June  thereafter,  became  liable  to  an  action 
before  that  day  by  giving  notice  of  his  refusal  to  employ  him  accord- 
ing to  the  contract  While  not  fully  prepared  to  concur  in  the 
judgment  in  this  case  without  ftirther  consideration,  yet  the  reaaon- 
ing  of  the  learned  judge,  when  applied  to  the  facts  in  the  present 
case,  clearly  shows  the  correctness  of  the  charge  upon  the  point 
under  consideration. 
The  judgment  of  the  supreme  court  should  be  aflbmed  with  costs. 

Judgment  affirmed. 

NoTB.— In  the  case  of  J^Vv^^t.  ITiuj/H  89  La w  J.  Bep.  237;  11^  Weekij  Bep. 
77,  decided  by  ibe  court  of  exchequer  in  July,  1870,  the  defendant  had 
•greed  to  many  the  plaintiff  when  his  father  died.  Daring  liis  fathei's  life-time 
the  defendant  wholly  renounced  the  contract,  and  refused  to  be  bound  any 
longer  by  his  promise.  The  plaintiff  thereupon,  and  before  the  death  of  the 
father,  brought  an  action  for  breach  of  promise  to  marry.  The  court  hdd 
(Martin,  B.,  dissentiiig),  tliat  the  action  was  prematurely  brought  and  could  not 
therefore  be  sustained.  Tlie  court  declined  to  be  goyemed  by  the  decision  in 
JEbehiter  Y.DeLa  Tov/r^  cited  above  by  Gbovbb,  J.,  on  the  ground  that  the  princi- 
ples of  tliat  case  did  not  apply  to  a  contract  to  marry  on  the  happening  of  a 
certain  event  The  only  reason  given  for  applying  diflbrent  principles  to  a  case 
of  a  promise  to  employ  a  servant  and  to  a  promise  to  marry  at  a  future  time 
was,  that  in  the  latter  case  the  measure  of  damages  would  be  very  difficult  of 
computation. 

The  case  of  Syort  v.  SUma^  cited  by  Gboveb,  J.,  was  declared  to  be  an  author- 
ity only  to  the  point,  that  if  a  man  who  lias  promised  to  many  the  plaintiff  within 
a  recuonaiiU  time  after  request,  marry  another  woman,  an  action  is  maintainable 
against  him  for  a  breach  of  the  promise  without  any  averment  of  a  request 

In  IheDanube Eaiami/y  Oo,  v.  XenoB,  11  C.  B.  N.  8. 153;  18  0.  B.  N.  8.  835, 
Erlb,  C.  J.,  says ;  "  Where  there  is  an  explicit  declaration  by  the  one  party 
of  his  intention  not  to  perform  the  contract  on  his  part,  which  is  accepted  by 
the  other  as  a  breach  of  the  contract,  tliat,  beyond  all  doubt,  affords  a  cause  of 
action."  The  case  of  Ford  v.  TiOey,  6  B.  &  C.  835,  which  was  a  contract  to 
execute  a  lease  for  a  certain  term  from  a  flitnre  day,  and  when  the  defendant 
had  executed  a  lease  for  the  same  term  to  another ;  and  Bowddi  v.  Airwfw,  10 
Bast,  859,  where  the  defendant  had  contracted  for  the  delivery  of  a  quantity  of 
apecified  goods  to  the  plaintiff  on  a  future  day,  and  before  that  day  liad  soM 
and  deliyered  them  to  another  person,  are  authorities  to  the  point,  that  an  act 
which  renders  the  performance  of  a  contract  at  a  future  day  impossible  may  be 
the  subject  of  an  oiction. — Rbp. 
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Babkeb  t.  Bbadlbt  et  al,  exr&y  ftppellanta. 

(ttN.T.aUL) 

An  ofal  promise  by  B.  made  to  C,  and  apon  consideration  passing  between  him 

and  C,  to  pay  a  debt  dae  from  C.  to  the  plahitifl^  is  a  valid  promise,  and  the 

plaintiior  can  maintain  an  action  thereon. 
Puol  eridenoe  of  a  verbal  agreement  is  competent,  although  written  instm- 

ments  liave  been  subsequently  executed  in  part  performance  of  such  agre^ 

ment 

Appeal  firom  a  judgment  of  ihe  supreme  court  at  general  term, 
aflSrming  a  judgment  entered  upon  a  report  of  a  referee.  The  £Aoti 
appear  in  the  opinion  of  Ingalls,  J. 

Oary  d  BoUes,  for  appellants. 

A.  G.  Ricey  for  respondent 

iKGALLSy  J.  The  Luna  Lumber  Oompany,  a  partnership  Arm 
consisting  of  the  plaintiff,  Anthony  Fay,  David  Harrower,  and  the 
testator,  Samuel  W.  Bradley,  failed,  and  the  property  of  the  firm 
passed  into  the  hands  of  Benjamin  Chamberlain,  who  was  a  creditor 
of  the  firm.  Ohamberlain  applied  to  the  plaintiff  to  release  his 
interest  in  the  property,  and  offered  to  pay  the  plaintiff  $2,000,  and 
indemnify  him  against  liability  for  the  debts  of  the  company ; 
which  offer  was  accepted  by  the  plaintiff,  and  the  following  instru- 
ments were  executed  by  the  parties  respectively : 

"  Received,  East  Bandolph,  February  4, 1865,  of  6.  Chamberlain,  one  dollar 

in  full  of  all  demands ;  also,  in  full  of  all  demands  against  the  Luna  Lumber 

Ck>mpany,  and  all  the  members  thereof,  which  demands  I  assign  to  B.  Cham- 

l)erlfldn  without  recourse  to  me. 

"BENJAMIN  BARKER." 

i  6  cent  rerenae ) 
<  stamp  alllxedv 
f  and  canceled. ) 

**  Received,  East  Randolph,  Februaiy  4, 1865,  of  Benjamin  Baricer,  one  dollar 

in  full  of  all  demands,  and  I  am  to  dear  him  of  all  liability  on  account  of  the 

Luna  Lumber  Company,  together  with  all  notes  and  papers  taken  up  against 

said  company  by  me. 

-  B.  CHAMBERLAIN." 


I  17.  8.  atamp  ^ 


) 
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The  12,000  was  not  paid.  In  1867  a  final  settlement  was  made 
between  Ghamberlain  and  Samnel  W.  Bradley,  and  the  property  of 
the  company,  to  the  value  of  about  1250,000,  held  by  Ghamberlam, 
as  the  eyidence  pretty  clearly  shows,  as  the  agent  of  Bradley,  or  in 
some  other  capacity  for  his  benefit,  was  transferred  by  Ghamberlain 
to  Bradley ;  and  at  the  time  of  such  transfer  the  claim  of  Barker  for 
the  12,000  was  discussed,  and  Ghamberlain  proposed  to  retain  it  out 
of  the  ftind,  but  Bradley  declined  to  hare  it  retained  by  Ghamber- 
lain and  promised  to  pay  the  same  to  Barker.  Such  was,  in  sub- 
stance, the  arrangement  I  perceire  no  substantial  reason  why 
Bradley  did  not  render  himself  liable  to  Barker  for  the  12,000.  If 
Ghamberlain  acted  as  the  agent  of  Bradley  in  making  the  arrange- 
ment with  Barker,  the  unqualified  recognition  of  his  acts  by  Brad- 
ley, at  the  time  of  the  transfer  of  the  property  to  him,  amounted  to 
a  ratification  of  the  acts  of  Ghamberlain,  and  rendered  Bradley 
clearly  liable.  If,  on  the  other  hand,  Ghamberlain  was  not  to  be 
regarded  as  the  agent  of  Bradley,  then  the  latter  became  liable  to 
pay  Barker  in  consequence  of  receiving  of  Ghamberlain  the  prop- 
erty, coupled  with  a  promise  on  the  part  of  Bradley  to  pay  Barker 
the  money.  The  effect  of  such  transaction  was  to  create  a  cause  of 
action  in  favor  of  Barker  against  Bradley  for  the  money  which 
Ghamberlain  placed  in  his  hands  for  the  benefit  of  Barker,  and 
which  Bradley  agreed  to  pay  to  Barker.  Burr  v.  BeerSy  24  N.  T. 
178 ;  Lawrence  v.  FoXy  20  id.  268 ;  Barker  v.  Bucklin,  2  Denio, 
45 :  Jffffson  V.  Gray,  17  How.  289 ;  Farely  v.  Cleveland,  9  Gowen, 
639.  The  defendants  are  in  no  situation  to  insist  that  the  $2,000 
cannot  be  recovered,  because  not  evidenced  by  a  written  instrument 
executed  at  the  time  the  papers  were  exchanged  between  Ghamber- 
lain and  Barker,  for  the  reason  that  the  promise  of  Bradley  was 
subsequent  to  the  execution  of  such  papers,  and  was  founded  upon 
a  good  consideration  passing  to  Bradley.  The  judgment  should 
be  affirmed  with  costs. 

Earl,  G.  J.  While  the  evidence  in  this  case  is  not  as  satisfactory 
as  could  be  wished,  ye »,  uuder  the  rules  applicable  to  appeals  in  this 
court,  it  must  be  considered  as  est-ablished,  that,  in  the  fall  of  1864, 
Benjamin  Ghamberlain  agreed  to  pay  the  plaintiff  $2,000  for  his 
interest  in  the  property  of  the  "  Luna  Lumber  Gompany,**  and  that 
subsequently  the  testator,  Samuel  W.  Bradley,  upon  a  consideration 
passing  between  him  and  Ghamberlain,  promised  to  pay  the  $2,000 
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to  the  plaintifll  Upon  such  a  state  of  facta^  I  think  there  can  be  no 
donbt  of  the  plaintiff's  right  to  recorer.  Barker  ▼.  Bucklifh  ^  Denio, 
45;  Lawrence  t.  Ibx,  20  N.  T.  268;  Judson  v.  Oratfy  17  How.  Pr. 
289.  Upon  the  trial,  it  was  claimed  by  the  defendants,  that  the 
agreement  between  the  plaintiff  and  Ohamberlain  was  reduced  to 
writing  in  the  two  instruments  dated  February  4>  1865 ;  and,  as 
nothing  was  said  in  these  instruments  about  the  payment  of  the 
12,000,  that  it  was  incompetent  for  the  plaintiff  to  prove  by  oral 
eyidence  the  parol  agreement  to  pay  it,  and  they  objected  to  such 
eyidence.  The  referee  oyerruled  the  objection  and  receired  the 
eridence,  and  the  defendants  excepted.  In  this  I  cannot  perceive  that 
the  referee  committed  any  error.  The  general  rule  is  not  contro- 
verted, that  parol  evidence  is  inadmissible  to  vary,  explain  or 
contradict  a  written  agreement  Where  the  parties  have  reduced  an 
agreement  to  writing,  the  writing  is  supposed  to  contain  all  the 
agreement,  and  is  the  only  evidence  of  it ;  and  all  prior  or  contempo- 
raneous declarations  and  negotiations  between  the  parties  are 
excluded  as  evidence  of  the  agreement,  or  any  part  of  it  But  here 
the  agreement  was  not  reduced  to  writing.  It  was  intended  by  the 
parties  to  rest  in  parol,  and  the  written  instruments  were  subse- 
quently executed  in  part  execution  of  the  parol  agreement,  and  not 
for  the  purpose  of  putting  that  agreement  in  writing.  It  is  welt 
settled,  that  a  written  instrument,  thus  executed,  does  not  supersede 
a  prior  parol  agreement  Renard  v.  Sampson^  12  N.  Y.  561 ;  Tlhomae 
V.  Dickinson^  2  Kern.  364;  Hutching  v.  Hubbard^  34  N.  Y.  24; 
Bowen  v.  Bell,  20  Johns.  340 ;  Johnson  v.  Hathorn,  3  Keyes,  126 ; 
McCuUough  v.  Oirard,  4  Wash.  0.  0.  289;  Mowatt  v.  Ld.  Londis- 
borough^  3  Ellis,  ft  B.  307.  It  is  clear  that  the  nominal  consideration 
of  one  dollar  was  inserted  in  each  instrument,  not  for  the  purpose 
of  (expressing  the  true  consideration,  but  merely  to  make  the 
instrument  operative ;  and  the  agreement  to  pay  the  true  consider- 
ation was  left  in  parol.  But  if  these  said  instruments  had  been 
executed  at  the  time  of  the  parol  agreement,  and  are  to  be  regarded 
as  containing  the  agreement  between  the  parties  in  the  sense 
claimed  by  the  defendants,  yet  neither  party  would  be  concluded  by 
the  consideration  expressed.  In  reference  to  all  instruments, 
acknowledging  the  receipt  of  a  consideration,  in  the  form  contained 
m  these  instruments,  it  is  now  well  settled,  that  it  is  competent  by 
parol  to  show  that  no  consideration  was  in  fact  paid  or  received,  oi 
fhat  the  consideration  was  greater  or  less  than,  or  different  from. 
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the  one  expressed.  This  may  be  done  for  every  purpose,  except  to 
tmpeach  or  destroy  the  instrument.  The  amount  or  kind  of  con- 
sideration  is  not  considered  an  essential  part  of  the  oontract,  and  is 
open  to  contradiction  or  explanation,  like  a  common  receipt  Frinh 
T.  OreeUy  5  Barb.  456 ;  Bingham  v.  Weiderwax,  1  N.  T.  609 ;  Mur- 
ray V.  Smithy  1  Duer,  412 ;  McCrea  v.  Purmorty  16  Wend.  460* 
Within  these  cases,  no  rule  of  law  was  violated  by  the  admission  of 
the  parol  evidence,  to  show  that  Chamberlain  agreed  to  pay  the 
plaintiff  12,000,  instead  of  the  one  dollar,  the  receipt  of  which  was 
acknowledged.  I  therefore  reach  the  conclusion  that  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 


Hathawat,  admr.,  appellant^  y.  Bratmah. 

(4tH.T.m) 

(^MtAmort(/ag€ — mU  (if  mortgaged  propertif — wnn$nh%» 

A  mor^iagor  of  chattels  hi  poaseasion  has  a  right  before  default  to  sell  and 
deliver  the  mortgaged  property  subject  to  the  mortgage,  and  if  the  purchaser 
dispose  of  it  again  before  default  in  payment,  and  before  demand  of  posses- 
sion, he  will  not  be  liable  for  conveision. 

AoTiOK  for  the  alleged  wrongful  conversion  of  a  mare.  In  Septem- 
ber,  1863,  Stevens  &  Bush,  then  owners  of  the  mare  in  question, 
mortgaged  her  to  the  plaintiff,  to  secure  the  payment  of  a  note. 
The  mortgage  was  to  become  due  on  the  1st  of  November  then  next, 
and  was  duly  filed.  It  contained  the  following  provision :  *^  In  case 
of  non-payment  at  the  time  above  mentioned,  said  Hathaway  shall 
have  full  right  to  take  possession  of  said  property,  sell  the  same  at 
public  or  private  sale,  applying  the  avails  of  such  sale  in  payment  of 
«aid  debt,  after  deducting  all  expenses  and  paying  all  charges ;  and  in 
case  said  Hathaway  shall  at  auy  time  deem  himself  unsafe,  it  shall  be 
lawful  for  him  to  take  possession  of  said  property  at  any  time,"  etc. 

The  mare  remained  in  possession  of  the  mortgagors  until  in  Octo- 
ber, when  they  disposed  of  her  to  the  defendant  Shortly  after,  the 
defendant  disposed  of  her  to  one  Oliver,  in  whose  possession  8h<» 
remained  until  about  the  middle  of  November,  when  she  died.  Do* 
fendant  never  had  notice  of  the  mortgage  until  the  February  follow- 
ing,  when  a  demand  was  made  on  him  by  the  plaintiff  for  the  mare. 
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The  action  was  brought  before  a  justice  of  the  peace  and  judg- 
ment rendered  for  the  plaintiff.  The  judgment  was  reversed  by  the 
oonniy  court  On  appeal  to  the  supreme  court  the  decision  of  the 
county  court  was  aflSrmed,  and  the  plaintiff  brought  this  appeal 

John  H.  ReynoUsy  for  appellant 

A,  MeDoweUy  for  respondent 

F08TBB9  J.  The  only  case  referred  to  by  the  appellant's  counsel, 
which  is  in  point,  is  that  of  Ohadwick  y.  Lamby  29  Barb.  518 ;  and 
it  was  there  decided,  that  an  action  to  recoyer  the  value  of  personal 
property  wrongfully  converted  may  be  maintained  by  the  chattel 
mortgagee,  although  the  money  secured  by  the  mortgage  is  not  yet 
due,  if  there  is  a  clause  in  the  mortgage  which  authorizes  the  mort- 
gagee, at  any  time  he  shall  deem  himself  insecure,  to  take  possession 
of  the  mortgaged  property,  and  sell  it  to  satisfy  the  debt 

But  that  doctrine  was  expressly  repudiated  by  this  court  in  HeM 
V.  Sampsofiy  36  N.  T.  277,  where  the  court,  Pobteb,  J.,  said :  "  The 
execution  of  the  chattel  mortgage  invested  the  plaintiff  with  title, 
subject  to  be  dissolved  by  subsequent  performance  of  the  condition* 
The  right  of  possession  ordinarily  follows  that  of  property,  and  both 
would  have  passed  under  the  tnmsfer,  in  the  absence  of  any  express 
or  implied  agreement  for  the  retention  of  the  goods  by  the  mort- 
gagor. It  has  been  held  in  some  of  the  cases,  that  no  such 
agreement  can  be  implied  from  provisions  substantially  like  those- 
contained  in  the  present  mortgage.  Rich  v.  MUOy  20  Barb.  616; 
Chctdwich  v.  Lamby  29  id.  518.  The  court  below  held  otherwise,  and 
in  their  conclusion  on  this  branch  of  the  case  we  concur.  The  mort» 
gage  specifically  defined  the  circumstances  under  which  the  mort- 
gagee should  become  entitled  to  the  right  of  possession ;  and  this 
ei^inces  the  mutual  intent  of  the  parties,  that,  until  it  vested  in  the 
mortgagee,  it  should  remain  in  the  mortgagor.  His  possessory 
right  was  to  terminate  on  failure  to  pay  the  debt  at  the  time  named, 
or  at  such  certain  time  as  might  be  fixed  by  the  election  of  the 
mortgagee,  if,  in  good  faith,  he  should  deem  himself  insecure.  On 
the  29th  of  June  there  had  been  no  breach  of  the  condition;  and 
we  entertain  no  doubt  that  Walpole  (the  mortgagor)  had  then  aa 
interest  in  the  piano  which  justified  the  defendant  in  taking  it. 
nnder  the  attachment" 
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The  case  of  MaiHson  y.  JSaucus  only  decides  that,  when  the  chat- 
tel mortgage  is  such  that  the  mortgagee  is  to  have,  possess,  occupy 
and  enjoy  the  mortgaged  property,  whenever  he  shall  demand  the 
same,  and  he  has  taken  the  possession  thereof  by  virtue  of  the  mort* 
gage,  it  is  not  thereafter  the  subject  of  a  levy  upon  execution  against 
the  mortgagor,  although  the  mortgage  debt  had  not  become  due. 

Under  the  rule  laid  down  in  Hall  v.  Sampson^  the  rights  of  the 
mortgagor  and  mortgagee  are  the  same  as  they  would  have  been  if 
the  mortgage  had  contained  the  express  condition  that  the  mortgagor 
was  to  continue  in  the  possession  until  default  in  payment,  or  until 
the  mortgagee  should  deem  himself  unsafe,  and  should,  in  conse- 
quence thereof,  take  possession.  And,  under  such  a  mortgage  as 
that,  the  rule  clearly  is,  that,  prior  to  such  default  or  taking  posses- 
sion, the  mortgagor  has  an  interest  in  the  mortgaged  property  which 
may  be  levied  upon  by  execution  against  him,  and  will  authorize  the 
sheriff  to  take  the  property  into  his  possession  and  sell  it  without 
reference  to  the  mortgage,  and  the  remedy  of  the  mortgagee  in  such 
case  is  to  follow  the  property  into  the  hands  of  the  purchaser,  and 
require  its  delivery  to  him  or  the  payment  of  his  mortgage  debt. 
Hall  V.  Sampson,  supra;  HuU  v.  Carnlet/y  11  N.  Y.  50;  Same  v« 
Same,  17  id.  202 ;  Goulet  v.  Asseler,  22  id.  228. 

It  is  equally  clear,  that,  while  the  mortgagors  retained  possession, 
they  could  sell  and  deliver  the  mare  to  tiiie  defendant,  and  that  he 
took  all  the  interest  the  mortgagors  had  theiieto,  and  held  it  subject 
to  the  mortgage,  whether  he  was  aware  of  its  existence  or  not;  and 
on  the  26th  of  October,  there  being  no  default  in  the  payment,  and 
no  possession  taken  by  the  mortgagee,  he  had  the  right  to  dispose 
of  it  to  Oliver,  who  also  took  it  subject  to  the  mortgage,  and  the 
remedy  of  Hathaway  was  to  follow  it  and  recover  it  from  his  posses- 
sion. This  he  did  not  do,  either  under  the  safety  clause  or  after 
default  in  the  payment  of  the  mortgage,  but  suffered  it  to  remain  in 
his  possession  until  it  died  of  a  disease  which  it  had  when  the  mort- 
gage was  executed ;  and  a  demand  for  the  mare,  made  upon  ths 
defendant  in  the  following  February,  did  not  authorize  him  to  sup* 
port  the  action.  The  defendant  had  the  right  to  purchase  and 
exchange  the  mare  away  as  he  did ;  and  he  was  not  guilty  of  a  con 
version,  either  in  acquiring  or  parting  with  his  interest  in  her. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Judgment  affirm^ 


JUNE  TEBM,  1870.  527 


Under  t.  The  Byiacose,  Binghamton  and  New  York  BaUroad  Oa 


Dbxtbb,  adrnr.,  y.  Thb  Sybaousb^  Bikghaktok  &  Nbw  York 

Bailboad  OoMPANYy  appellants. 

(4aN.T.8as.) 

Piammg&r  oonrri&n —  UabQiiy  for  lost  baggage — wUiwfe  ef  baggage. 

fhe  right  of  a  trayeler  to  reooyer  of  a  carrier  for  loet  baggage  Is  not  Umited  to 
aach  apparel  or  other  artidea  as  he  expects  to  need  or  use  by  the  way,  bat 
extends  to  such  baggage  as  is  ordinarily  carried  by  passengers. 

The  plaintiff  purchased  in  New  York,  and  checked  oyer  defendants'  road,  as 
baggage,  a  trunk  and  contents,  consisting  of  wearing  apparel  for  himself  and 
wife,  articles  for  members  of  his  family,  and  doth  for  some  dresses,  indudhig 
one  for  his  landlady.  The  trunk  was  lost,  and  in  action  to  recover  the  Talue 
of  it  and  contents,  hMy  Uiat  defendants  were  liable,  except  for  the  doth  pnr- 
diased  for  landlady. 

AcnoN'  to  recover  the  value  of  a  trunk  and  its  contents.  The 
plaintiff's  intestate  purchased,  while  in  New  York,  the  trunk  and 
its  contents,  consisting  of  wearing  apparel  for  himself,  some  for  his 
wife,  and  various  articles  for  members  of  his  fSunily,  including  the 
material  for  three  dresses,  one  of  which  was  for  his  landlady.  He 
returned  to  his  home  at  Cortland  over  the  defendants'  road,  hii 
trunk  having  been  duly  checked  as  traveler's  baggage.  On  arriving 
at  Oortland,  he  presented  his  check  and  demanded  his  trunk,  whidi 
was  not  delivered,  and  was  not  afterward  found  by  defendants.  At 
the  trial,  the  defendants  moved  for  a  nonsuit,  on  the  ground  that  the 
trunk  and  contents  were  not  baggage,  not  being  necessary  for  the 
use,  comfort  and  convenience  of  the  plaintiff's  intestate  on  his  jour- 
ney. The  request  was  denied,  and  the  jury,  under  the  direction  of 
the  court,  returned  a  verdict  for  plaintiff  for  the  sum  of  $304,  that 
being  the  value  of  the  trunk  and  content&  This  verdict  was  sus- 
tained by  the  supreme  court  at  general  term,  and  this  appeal  wai 
brought 

Oliver  Porter ^  for  appellants. 

MUo  Ooodriehy  for  respondent. 

B.  Dabwik  Smith,  J.  The  points  made  upon  the  motion  for  a 
nonsuit  present  the  true  theory  of  the  defense,  and  present  for  dis- 
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cussion  and  consideration  the  true  principles  upon  which  the  right 
of  action  of  the  plaintiff  depends.  The  requests  to  charge,  and  the 
propositions  submitted  to  the  circuit  judge,  are  simply  reiterations 
in  a  different  form,  quite  needlessly  made,  of  the  same  points  or 
question&  It  is  not  denied,  and  cannot  be,  in  view  of  the  numerous 
decisions  on  the  subject  in  this  state  and  in  others,  that  the  defend- 
ants, as  a  carrier  of  passengers,  are  responsible  for  the  carriage  and 
safe  delivery  of  such  baggage  as,  by  custom  and  usage,  is  ordinarily 
carried  by  travelers^  and  that  the  payment  of  the  usual  fare  includes, 
in  contemplation  of  law,  a  compensation  for  the  conveyance  of  such 
baggage.  Edwards  on  Bailment,  580 ;  Story  on  Bailment,  499; 
Orange  County  Bank  v.  Brown^  9  Wend.  114;  Pardee  v.  2>rcw,  25 
Wend.  460 ;  PaweU  v.  MeyerSj  26  Wend.  591 ;  MerriU  v.  Orinnell^ 
30  N.  T.  594. 

The  difficulty  is  not  with  the  rule  of  law,  but  with  its  particular 
application  to  the  facts  of  the  case. 

It  is  for  the  obvious  interest  of  the  carriers  of  passengers  to 
encourage  travel,  by  allowing  the  passenger  to  take  with  him,  as 
l>aggagey  whatever  he  may  deem  proper  or  desire  for  his  necessity, 
comfort,  convenience,  pleasure  or  amusement,  on  the  journey,  or  on 
his  stay  away  from  his  home,  within  reasonable  limits. 

The  question,  as  held  in  MerriU  v.  OrinneUy  where  property  lost 
by  a  traveler  is  claimed  as  baggage,  is,  whether  it  is,  or  was,  a  reason- 
able description,  or  class,  and  amount  of  baggage,  in  view  of  the 
condition  in  life  of  the  passenger,  the  extent  and  object  of  his  jour- 
ney, the  time  of  his  contemplated  absence  from  his  home,  and  other 
puidcular  circumstances  of  the  case.  The  error,  I  think,  in  the 
argument  of  the  defendants'  counsel,  as  presented  at  the  trial  on  his 
motion  for  a  nonsuit,  and  in  his  numerous  requests,  is  in  the  claim 
that  the  baggage  which  a  traveler  may  take,  and  the  carrier  must 
safely  transport  and  deliver,  is  limited  to  such  apparel  or  other  arti- 
cles as  '^  were  absolutely  "  necessary  or  material  for  his  use,  comfort 
or  convenience  on  his  journey,  or  while  away  from  his  home.  In 
this  case,  the  plaintiff's  husband  was  away  from  his  home  without  a 
trunk,  or  any  articles  of  wearing  apparel,  so  far  as  we  can  see  fi^m 
the  evidence,  except  such  as  he  had  upon  his  person.  The  trunk 
and  apparel,  for  which  the  action  was  brought,  were  purchased  in 
the  city  of  New  York,  to  take  with  him  on  his  return  home.  He 
probably  did  not  need,  or  intend  to  use,  any  portion  of  it  by  thf 
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way.    He  left  New  York  at  six  o'clock  p.  IL,  and  arriyed  at  his  home 
in  Cortland  the  next  morning  or  forenoon. 

The  argument  of  the  connsel,  in  effect,  is,  that,  having  no  occa- 
sion for  the  ose  of  the  clothing  or  other  articles  contained  in  the 
trunk  on  the  way^  he  had  no  right  to  carry  them  as  baggage,  at  the 
risk  of  the  carrier,  or  any  baggage.  Snch  a  role  would,  I  think,  be 
loo  strict  and  narrow  for  these  times,  when  steamboats  and  railroads 
have  so  wonderfully  increased  the  temptations  and  facilities  for 
travel,  and  superseded  the  old  modes  of  transportation  by  sfcage- 
coaches,  canal  and  river  boats,  and  other  ways  as  means  of  trans* 
portation  from  place  to  place,  formerly  in  usa 

It  would  be  a  more  Mr  rule  to  hold  the  carrier  responsible  for 
whatever  he  received  as  baggage  from  the  traveler,  within  such 
limits  as  to  weight  and  amount  as  the  carrier  might  fix  and  pre* 
scribe.  Public  carriers  and  the  courts,  I  think,  have  been  growing 
more  liberal  on  this  subject  of  late  than  formerly.  The  case  of 
MerriU  v.  Orinnell  indicates  the  growth  of  a  spirit  of  progress  and 
expansion  on  this  subject,  corresponding  with  the  great  increase  of 
travel  and  intercommunication  among  the  people  in  modem  times. 

1  n  this  case  the  assignor  of  the  plaintiff  and  the  owner  of  the 
trunk,  for  whose  loss,  with  its  contents,  the  action  was  brought,  was 
aOowed  to  recover  for  many  articles  of  clothing,  besides  money, 
that  the  passenger  did  not  need  to  use  by  the  way.  He  was  an 
emigrant  from  (Germany  to  New  York,  and  purchased  his  ticket  at 
Hamburg  for  the  transportation  of  himself  and  baggage  to  New 
York,  via  Hull  and  Liverpool ;  his  baggage  consisting  of  a  black 
leather  trunk  and  its  contents,  consisting  of  a  large  amount  of 
wearing  apparel,  among  which  were  six  dozen  shirts,  two  swords, 
valued  at  $68,  $800  in  gold,  and  other  articles,  valued  in  all  at  $1,991.27 
This  court  allowed  the  plaintiff  to  recover  for  all  these  articles. 
The  chief  controversy  related  to  the  money.  It  is  quite  apparent 
that  of  these  materials  of  wearing  apparel,  very  few,  and  of  the 
money  very  little,  if  any,  were  requisite  for  the  use  (»f  the  passenger 
by  the  way.  His  ticket  for  transportation  was  paid  for  at  Hamburg 
before  he  started,  and  it  does  not  appear  that  he  sought  or  had 
occasion  to  open  or  to  take  any  thing  from  his  trunk  before  his  arrival 
in  New  York,  where,  upon  demand  for  it,  it  was  found  to  have 
been  stolen  or  lost 

This  case^  I  think,  clearly  establishes  that  the  right  of  the  trnveler 
lo  recover  of  the  carrier  for  lost  baggage  is  not  imited  to  such 
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apparel  or  other  articles  as  he  expected  to  use  or  needed  by  the  way. 
I  think  a  young  man,  for  instance,  may  start  from  his  eastern  home 
it)  remove  to  and  take  up  his  residence  in  a  western  state  or  city,  and 
take  with  him  his  ordinary  wearing  apparel,  though  he  might  not 
need  or  expect  to  use  a  single  article  of  it  by  the  way,  except  such 
as  he  wore  upon  his  person ;  and  I  cannot  admit  that  it  would  be  a 
sound  rule  of  law  to  hold  that,  if  a  gentleman  from  the  interior  of 
the  state  or  country  should  purchase  in  New  York  or  in  any  other 
city  a  new  coat  or  a  new  suit  of  clothes  for  his  own  use  and  put  it 
into  his  trunk,  he  could  not  recover  of  the  carrier  for  its  loss, 
because  he  did  not  expect  to  stop  to  wear  it  or  to  put  it  on  by  the 
way.  With  the  exception  of  the  few  articles  purchased  for  his  wife 
and  other  members  of  his  £Eunily,  the  contents  of  the  trunk  in  con- 
troyersy  in  this  action  consisted  of  articles  of  male  attire  suitable 
for  the  condition  of  the  plaintiff's  husband,  and  purchased  and 
designed,  as  he  testified,  for  his  immediate  personal  use* 

The  case  is  not  one  where  there  was  any  fraud  practiced  or 
intended  upon  the  carrier,  or  any  implied  misrepresentation  that  the 
articles  were  apparel  or  clothing,  when,  in  fact,  they  were  merchan- 
dise, as  in  the  case  of  Pardee  t.  Drew,  25  Wend.  460.  In  that  case 
the  plaintiff  was  a  merchant,  residing  at  Delhi,  in  the  county  of 
Delaware.  He  put  on  board  the  defendant's  steamboat,  in  New 
York,  a  trunk  to  be  transported  to  Gatskill,  and  took  passage  him- 
self at  the  same  time  to  accompany  the  trunk  home,  where  he  would 
doubtless,  in  the  ordinary  course  of  travel,  arrive  on  the  same  day. 
The  trunk  was  filled  with  silks  and  other  fine  goods,  of  the  value  of 
about  1300,  purchased  for  sale,  and  contained  nothing  else.  The 
plaintiff  recovered  for  the  value  of  the  trunk  and  its  contents  at  the 
drcuit,  and  the  supreme  court  set  aside  the  verdict  and  granted  a 
new  trial,  on  the  ground  that  the  trunk  was  filled  with  merchandise. 
Chief  Justice  Nelson  said  the  trunk  did  not  contain  an  article  for 
the  personal  convenience  of  the  traveler;  ^^  that  the  contents  of  :he 
trunk  had  no  necessary  connection  with  the  baggage  which  it  is 
customary  to  allow  passengers  to  carry  for  a  journey." 
;  He  said,  also,  that  the  representation  of  the  trunk  and  the  con* 
tents  as  baggage,  in  the  customary  sense,  was  unfair,  and  calculated  to 
impose  upon  the  captain,  which  of  itself  would  exonerate  the  defend- 
ants."  This  is  the  true  ground  on  which  the  carrier  is  exempt  from 
liability  in  such  cases.  The  implication,  upon  the  facts  of  this  case, 
is,  that  if  the  trunk  had  contained  the  customary  baggage,  that  is. 


JUSTE  TEBM,  1870.  531 


Dexter  t,  Syraciue,  Binghamton  and  New  Tofk  lUUioad  Co. 


elothing  and  arfcioles  designed  for  personal  use  of  plaintiff  and  his 
famOyy  he  wonld  have  been  entitled  to  recover^  although  the  trunk 
was  purchased  in  New  York  and  simply  transported  to  the  plaintiff  ^s 
home  with  him  on  his  return  home.  This  case  is  put  upon  the 
express  ground  that  the  contents  were  merchandise  and  not  personal 
baggage.  It  virtually  admitted,  that,  if  the  trunk  had  contained 
such  baggage  as  is  customarily  taken  by  travelers,  the  def0ndAnt 
would  be  liable.  And  in  that  case,  it  is  quite  apparent,  that^  if  the 
trunk  had  been  then  filled  with  wearing  apparel,  the  plaintiff  oould 
hardly  be  expected  to  use  or  need  it  on  his  way  home.  It  wonld 
have  been  taken  for  use  after  his  return  to  his  home.  The  rights  of 
the  traveler  in  respect  to  his  baggage  cannot,  I  think,  properly  rest 
upon  a  rule  so  restricted  as  claimed  by  the  defendant ;  one  which 
would  operate  so  harshly  and  unreasonably  upon  the  traveling  pub* 
lie.  If  the  plaintiff's  husband  had  taken  this  trunk  and  its  con* 
tents  with  him  when  he  left  home,  it  could  scarcely  be  pretended 
that  he  was  not  entitled  to  take  it  home  with  him  from  New  York 
as  personal  baggage,  at  the  risk  of  the  carrier.  I  think  he  was 
entitled  to  equal  protection  for  it  on  his  journey  homeward  from 
New  York.  No  fraud  was  perpetrated  or  designed  upon  the  rail* 
road  company.  The  trunk  was  of  such  description  with  its  con* 
tents  as  was  customarily  taken  and  carried  unquestioned  by  all 
travelers.  There  was  really  no  dispute  about  the  facts  at  the  circuit, 
and  the  direction  of  the  curcuit  judge  to  the  jury  to  render  a  ver- 
dict for  the  plaintiff  was  therefore  not  erroneous,  and  the  judgment 
at  the  general  term  should  be  affirmed. 

But  a  majority  of  my  brethren  think  that  the  dress  purchased  by 
the  deceased  for  his  landlady  at  the  cost  of  seven  dollars  should  not 
Iiave  been  embraced  in  the  verdict,  and  that  the  plaintiff  was  not 
entitled  to  recover  for  that  sum.  The  judgment  should,  therefore^ 
be  modified,  by  striking  out  the  said  sum  of  seven  dollars,  and  the 
interest  thereon  from  the  date  of  the  verdict  be  deducted  therefrom; 
and,  for  the  residue,  the  judgment  should  be  affirmed. 

Judgment  so  modified  and  affirmed ^  with  coeU. 
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J.  IL  gaye  a  mortgage  on  real  estate  to  M.  M.,  who  on  the  same  day  dalj 
anigaed  it  to  plainti£  Subsequently,  and  after  maturity  of  the  mortgage,  J. 
M.  conveyed  in  fee  the  same  premises  to  SI  M.,  the  mortgagee.  M.  M.  there- 
lifter  conveyed  the  premises  to  the  defendant     The  mortgage  was  duly  j 

recorded  soon  after  its  date.  The  assignment  and  the  deed  fh>m  J.  M.  to  IL 
M.  were  not  recorded  until  after  the  date  of  the  conveyance  to  the  defendant. 
Nor  was  the  assignment  recorded  until  after  defendant's  deed.  In  an  action 
to  foreclose  the  mortgage,  hM^ 

1.  That  the  conveyance  of  the  mortgaged  premises  to  the  mortgagee  did  not 
meige  the  mortgage. 

t.  That  the  defendant  was  not  entitied  to  protection  as  a  ftma  Jlds  purchaser^ 
without  notice  of  the  assignment 

t.  That  the  lien  of  the  plaintiff's  mortgage  was  not  invalidated  by  reason  of  hli 
neglect  to  have  the  assignment  recorded  until  after  the  recording  of  the  deed 
to  the  defendant 

Acnoic  to  foreclose  a  mortgage.    The  following  are  the  facts: 

On  the  4th  of  June,  1855,  Minott  Mitchell,  being  seized  in  fee  of 
certain  lands,  sold  and  conveyed  them  to  his  son,  Joseph  S.  Mitchell, 
who  at  the  same  time  executed  back  to  Minott  Mitchell  a  bomd  in 
the  penalty  of  $4,000,  conditioned  to  pay  to  him  $2,000,  the  pnr- 
chase-monej,  with  interest,  and  a  mortgage  on  the  lands  to  secure 
the  payment  of  the  bond. 

Thereafter,  but  on  the  same  day,  Minott  Mitchell,  by  an  assign 
ment  in  writing  under  his  hand  and  seal,  valid  and  eflTectual  as 
between  the  assignor  and  the  assignee,  assigned  the  bond  and  mort- 
gage to  Benjamin  H.  Purdy,  the  original  plaintiff  and  the  present 
plaintiff's  intestate. 

About  three  years  after  such  assignment,  and  on  the  10th  day  of 
July,  1858,  Joseph  S.  Mitchell  reconveyed  the  lands  to  Minott  , 
MitchelL  Subsequently,  and  on  the  3d  day  of  October,  1859, 
Minott  Mitchell  sold  and  conveyed,  bj  a  deed  with  coTcnant  of 
seisin  and  warranty,  the  lands  to  the  defendant  and  appellant,  Oal« 
vin  Huntington,  for  a  valuable  consideration  paid  therefor  by  said 
Huntington,  who  took  such  oonyeyance  and  paid  such  consideration 
without  any  actual  notice  or  knowledge  of  the  mortgage  which  had 
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been  00  assigned  to,  and  was  then  held  hj,  Benjamin  H.  Pnrdj,  and 
without  making  or  causing  any  search  of  the  records,  relying  upon 
Minott  Mitchell's  representations  that  he  had  a  good  title,  free  from 
incumbrances. 

The  mortgage  was  duly  recorded  on  the  28th  of  June,  1855.  The 
deed,  or  reconveyance,  from  Joseph  S.  Mitchell  to  Minott,  was  duly 
recorded  on  the  6th  of  October,  1859.  The  deed  to  Galvin  Hunting- 
ton was  duly  recorded  the  9th  of  January,  1862.  The  assignment  of 
ihe  bond  and  mortgage  to  Benjamin  H.  Purdy  was  not  recorded  until 
th-  19th  day  of  February,  1864,  on  which  day  it  was  duly  recorded. 

On  these  fiskcts  the  referee  directed  judgment  for  foreclosure 
which  was  rerersed  on  appeal  by  the  supreme  court  at  general  term. 
From  the  order  of  the  general  term  the  plaintiff  brought  this  appeal 

Samuel  Handy  for  appellant. 
Noah  DavUy  Jr^  for  respondent. 

LoiT,  J.  It  was  claimed  by  the  defendant,  Galyin  Huntington, 
in  his  answer  and  on  the  trial,  that  the  mortgage  in  question  was 
merged  in  the  conyeyance  from  Joseph  S.  Mitchell,  the  mortgagor, 
to  Minott  Mitchell,  the  mortgagee,  after  its  maturity,  and  was 
thereby  discharged  and  ceased  to  be  a  lien,  and  if  not  so  merged 
then,  that  he  was  to  be  protected  as  a  bona  fide  purchaser  of  the 
mortgaged  premises  without  notice  of  the  assignment  of  the  mort* 
gage  to  the  plaintiff's  intestate,  and  that  it  was  discharged  by  the 
deliyery  of  the  deed  thereof  from  Minott  Mitchell  to  him.  Neither 
of  those  positions  is  sound.  It  is  clear  that  there  was  no  such  mer« 
ger.  When  the  premises  were  conveyed  by  Joseph  to  Minott 
Mitchell,  the  mortgage  had  been  assigned  to  the  plaintiff's  intestate 
and  was  then  held  by  him,  and  the  fact  of  such  assignment  was 
known  by  both  of  the  parties  to  that  conveyance,  and  it  was  the 
intention  of  both  that  the  lien  of  the  mortgage  should  continue. 
The  necessary  elements  to  constitute  a  merger  were  therefore  wanfcing; 
The  interests  of  the  mortgagee  and  owner  were  not  united  in  Minott 
Mitchell.    Without  such  union,  there  could  be  no  merger. 

The  question  is  then  presented,  whether  Galvin  Huntington  can 
iH>  protected  in  his  title  as  against  the  mortgage  by  reason  of  the 
9nussion  to  have  the  assignment  thereof  recorded. 

It  is  conceded  that  he  is  to  be  charged  with  constructive  notice 
)f  Ihe  existenoe  of  the  mortgage,  and  of  the  continuance  of  its 
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lien^  bj  its  record  in  the  proper  o£Sce.  By  that  he  wais  informedy  not 
only  of  the  date  of  the  mortgage,  the  amount  secured  thereby,  and 
of  all  its  particulars,  but  that  it  was  open  and  uncanceled  of  record, 
and  therefore  apparently  an  outstanding  lien  and  incumbrance  on 
the  premises  of  which  he  was  taking  title.  Haying  that  informa- 
tlon,  he  knew,  or  was  at  least  chargeable  in  law  with  the  further 
notice,  that  it  was  such  lien  and  incumbrance  in  the  hands  of  any 
person  to  whom  it  had  been  legally  transferred,  and  that  the  record 
of  such  transfer  was  not  necessary  to  its  validity,  nor  as  a  protec- 
tion against  a  purchaser  of  the  property  mortgaged,  or  any  other 
person  than  a  subsequent  purchaser  in  good  faith  of  the  mortgage 
itself  or  the  bond  or  debt  secured  thereby ;  but,  on  the  contrary,  that 
a  yendee  of  the  premises  took  it  subject  to  the  lien  of  the  mortgage,, 
irrespectiye  of  the  ownership  thereof.  That  knowledge  and  notice 
made  it  his  duty,  in  the  exercise  of  proper  diligence,  to  inquire 
whether  Minott  Mitchell,  his  yendor,  was  still  the  owner  and  holder 
of  the  mortgage,  and  his  omission  to  make  that  inquiry  depriyes 
him  of  the  protection  of  a  bona  fide  purchaser.  These  principles 
are  fully  established  by  the  decision  of  this  court  in  Brown  y» 
Blydenhurgh,  7  N.  T.  141;  Kellogg  y.  Smithy  26  id.  18;  OiUigf 
T.  Maasy  28  id.  191,  etc.;  and  Campbell  y.  Vedder,3  Eeyes,  174 
See  also  Raynor  y.  Wilson,  6  Hill,  469;  Bead  y.  Marble,  10 
Paige  Oh.  409;  and  New  York  Life  Insurance  d  Trust  Co.,  ? 
Barb.  Oh.  82. 

Haying  no  actual  knowledge  of  the  existence  of  the  mortgage,  and 
haying,  by  his  neglect  to  examine  the  records,  failed  to  obtain  the 
notice  which  they  would  haye  given  him,  he  incapacitated  himself 
from  making  specific  inquiries  in  relation  to  it,  and,  as  was  well 
said  by  the  learned  referee,  in  his  well  considered  and  able  opinion, 
''he  cannot  now  insist  that  the  plaintiff's  security  should  be  set 
aside  in  his  favor.  If,  by  the  neglect  of  the  plaintiff  to  record  his 
assignment,  the  parties  are  equally  in  fault,  the  plaintiff  having  the 
prior  equity,  must  prevail.** 

The  general  term  of  the  supreme  court,  if  I  correctly  understand 
the  opinion  of  the  learned  justice  who  delivered  it,  on  the  reversal 
of  tbe  judgment  founded  on  the  referee's  decision,  appears  to  hav^ 
based  that  reversal  on  the  ground  that  the  records  justified  the  con- 
clusion, and  warranted  Huntington,  when  he  took  his  deed,  in  the 
assumption  that  Minott  Mitchell  had  not  parted  with  the  mortgage 
and  had  taken  the  title  in  extinguishment  of  it.    He  says :  '^  The 
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iBferee  oorreotlj  held  that  the  rights  of  the  defendant,  Oalvin  Hun- 
tington, as  the  porchaser  of  the  premises  embraced  in  the  mortgage 
preyiouBly  assigned  by  his  vendor  to  the  plaintiff,  are  to  be  deter^ 
mined  by  the  records  in  the  clerk's  office,  and  the  facts  fairly  to  be 
inferred  from  what  was  there  stated.'' 

He  then  assumes  a  very  material  fact,  and  on  which  his  conclu- 
sion was  principally  if  not  entirely  based,  as  appearing  by  those 
records  when  Huntington  took  his  deed,  which  in  reality  did  not 
appear.  After  referring  to  the  circumstance  disclosed  by  the 
eyidence,  as  well  as  by  those  records,  that  Joseph  S.  Mitchell 
acquired  his  title  to  the  premises  from  Minot  Mitchell,'  under  a 
deed  bearing  eren  date  (4th  June,  1855)  with  the  said  mortgage, 
which  he  assumes,  and  as  I  concede  to  be  fairly  inferable,  to  havei 
been  given  for  a  part  of  the  purchase-money,  although  the  fact  is 
not  found  by  the  referee,  he  says  (and  I  deem  it  material  to  set  forth 
the  statement  in  full),  that  Huntington,  by  examination,  ^'  would 
have  learned  from  said  records  that  three  years  afterward,  and  five 
days  after  said  bond  and  mortgage  became  due  and  payable 
(July  10th,  1858),  the  said  Joseph  S.  Mitchell  reconveyed  the  said 
premises  to  the  said  Minott  Mitchell  for  the  same  consideration 
expressed  in  the  deed  without  covenants."  He  then  adds:  **  The 
legitimate  inference  from  those  facts,  which  embrace  all  the  infor- 
mation to  be  derived  from  the  registry  of  deeds  and  mortgages  in 
the  county  clerk's  office  of  Monroe,  where  the  land  was  situatedi 
was,  that  the  sale  from  Minott  Mitchell  to  Joseph  S.  Mitchell  was 
rescinded,  and  Minott  took  back  his  deed  for  the  balance  remaining 
unpaid  of  the  original  purchase-money,  and  secured  by  said  bond 
and  mortgage,  and  repaid  to  Joseph  S.  the  $1,000  of  purchase-money 
paid  down  on  the  purchase  by  the  said  Joseph  S.  to  the  said  Minott 
Mitchell.  This  is  the  conclusion  that  would  be  naturally  drawn  by 
the  simple  inspection  of  the  records.  The  reconveyance  of  the  land 
would  be  presumed  to  be  in  discharge  and  satisfaction  of  the  mort- 
gage, inasmuch  as  it  did  not  appear  that  said  mortgage  had  ever 
been  assigned,  no  assignment  of  it  appearing  upon  the  records. 
The  legal  and  equitable  title  therein  appears  to  be  united  in  Minott 
Mitchell.  The  mortgage,  I  think,  from  these  facts,  would  be  pre* 
snmed  to  be  merged  in  the  legal  title  and  thus  extinguished.  Such 
I  think,  would  be  the  natural  inference  and  language  of  the  records, 
and  the  interpretation  which  would  ordinarily  be  put  upon  the  facts 
therein  and  thereby  disclosed." 
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It  will  be  seen,  from  the  statemenl  of  the  learned  jndge,  that  he 
has  assumed,  as  a  &ct  shown  by  the  recordSi  that  the  oonyeyanoe 
from  Joseph  to  Minott  Mitchell  was  recorded  when  Huntington 
made  his  purchase  and  took  his  title.  In  that  he  was  mistaken.  It 
appears  by  the  findings  of  the  referee,  and  the  &ct  is  oonceded  by 
the  learned  justice,  ^'that  on  the  10th  day  of  July,  1858,  the  said 
Joseph  S.  Mitchell  conyeyed  by  deed  to  said  Minott  Mitchell  the 
premises  described  in  the  mortgage  above  mentioned."  It  is  then 
fturther  found  by  him  that  this  deed  was  recorded  on  the  6th  day  of 
October,  1859,  and  that  finding  is  supported  by  the  production  of 
the  deed  in  eyidencel>y  the  defendant;  and  it  dso  appears  by  such 
findings,  that  on  the  3d  day  of  October,  1859,  Minott  Mitchell  sold 
and  conyeyed  the  said  mortgaged  premises  to  the  defendant,  Oalyin 
Huntington,  by  deed  with  coyenant  of  warranty;  and  it  is  shown 
by  the  deed,  also  read  in  eyidence  by  the  defendant,  that  the  deed 
was  dated  and  acknowledged  on  the  said  3d  day  of  October,  1859, 
and  was  recorded  in  the  book  of  deeds  on  the  9th  day  of  January,  186^ 

It  thus  appears  that  the  records,  instead  of  showing  the  deed  from 
Joseph  to  Minott  Mitchell  to  haye  been  recorded  on  the  third  day 
of  October,  1859  (the  day  on  which  Huntington  took  his  deed),  as 
assumed  by  the  learned  justice  in  his  opinion,  did,  in  fact,  show  that 
it  was  not  recorded  until  the  6t1i  day  of  October,  1859.  The  whole 
of  the  reasoning  and  argument,  as  well  as  the  conclusion  based  on 
that  assumption,  must  fall,  when  the  foundation  on  which  they  rest 
is  swept  away. 

It  may,  howeyer,  be  urged  that  if  Huntington  had  actual  knowl- 
edge or  notice  of  the  existence  of  the  deed  from  Joseph  to  Minott 
Mitchell,  it  is  better  than  the  constructiye  notice  with  which  he 
would  haye  been  chargeable  from  its  record.  Oonceding  that  propo- 
sition to  be  true,  it  does  not  aid  him.  There  is  nothing  to  show 
that  he  had  actual  knowledge  or  notice.  The  fsLot  is  not  found  by 
the  referee.  The  fair  inference  deducible  from  his  finding  in  con- 
nection with  the  eyidence  is  to  the  contrary.  All  that  is  found  by 
him,  as  to  the  actual  knowledge  or  notice  he  had  of  the  title,  is  that 
derived  from  Minott  Mitchell,  ''by  whom  he  was  informed  thai 
there  were  no  incumbrances,  and  that  the  title  was  good,  on  which 
declarations  of  his  vendor  the  said  Calvin  relied  and  believed  the 
same  to  be  true;"  and  he,  on  his  own  direct  ezamiijation,  testified, 
^n  being  asked  what  representations  were  made  by  Minott  MitcheU 
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•t  the  time  he  bought  the  property,  said:  ^I  asked  him  if  he  knew 
the  property  to  be  free  from  incnmbranceSy  and  the  title  good;  he 
said  it  was ;  when  he  handed  me  the  deed,  he  said  the  title  was  as 
good  as  if  it  came  from  Uncle  Sam.  He  said  he  had  loaned  money 
on  the  property  about  the  year  1835 ;  he  foreclosed  the  mortgage, 
and  got  a  chancery  deed  some  seyeral  years  after;  I  think  in  1844 
He  gave  me  the  master's  deed ;  he  said  he  had  owned  it  since  then ; 
I  never  had  any  intimation,  in  any  way,  that  there  was  any  incam« 
brance  on  the  property;  I  was  in  negotiation  with  him  two  or  three 
weeks;  I  talked  about  buying  it;  I  asked  if  the  property  was  firee 
(iom  incumbrances,  and  the  title  good,  and  he  said  it  was ;"  and  on 
being  cross-examined,  he,  after  the  statement  of  some  collateral 
matters,  but  without  having  said  any  thing  further  in  reference  to 
the  purchase  than  is  above  set  forth,  said :  ^^  I  have  said  all  that  I 
recollect  in  relation  to  the  purchase,"  and  nothing  else  was  after- 
ward stated  by  him  on  that  subject 

The  information  conveyed  by  that  statement  was,  that  the  title 
he  had  was  under  that  master's  deed,  given  in  1844,  and  that  he  had 
continued  to  own  it  since  that  time,  and  nothing  was  communicated 
flrom  which  it  could  be  understood  or  in  any  manner  inferred  that 
he  had  parted  with  the  title  to  Joseph,  and  that  he  had  subsequently 
received  a  reconveyance  thereof  firom  him. 

There  is,  therefore,  nothing  to  warrant  the  conclusion  trom  any 
of  the  facts  actually  known  to  Huntington,  or  of  which  he  had  con- 
structive  notice  from  the  records,  that  the  mortgage  was  merged  in 
the  legal  title  and  satisfied. 

It  may  be  proper  to  consider  the  case  in  another  aspect.  Assum- 
ing that  Minott  Mitchell  might,  in  the  absence  of  actual  notice  of 
the  assignment,  be  considered  and  treated  as  the  owner  and  holder 
of  the  mortgage,  and  that  the  deed  from  him,  as  was  suggested  on 
the  argument,  would  operate  as  an  assignment  thereof  to  Hunting- 
ton (but  which  I  by  no  means  admit,  and  is  contrary  to  what  is 
said  in  Wilson  v.  Troup,  2  Cow.  230,  etc.,  by  Woodwoeth,  J.),  the 
title  of  the  plaintiff  would,  nevertheless,  be  superior  to  his.  The 
deed  was  recorded  in  the  book  of  deeds.  That  record  was  inopera- 
tive and  ineffectual  as  the  record  of  an  assignment  of  the  mortgage, 
and  conferred  no  rights  as  such  on  Huntington,  as  assignee.  See  1 
B.  S.  766,  §§  2,  3,  etc.;  Oittigg  v.  Maas,  supra,  213,  214;  De^  v. 
Dunhaniy  2  Johns.  Oh.  188;  Dunham  v.  Dey,  S.  0.,  in  error,  15 
Johns.  155 ;  James  v.  Johnson  <t'  Morey,  6  Johns.  Ch.  417,  432 
Vol.  I.  —  68 
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Jatnes  t.  Mwrey^  S.  O.,  in  error,  2  Gow.,  particularly  opinions  of 
Savage,  0.  J.  816 ;  White  t.  Jfoora,  1  Paige  Oh.  661,  eta ;  N.  Y. 
Life  Ins.  and  Trust  Compang  t.  WhitSy  17  N.  ¥•  469 ;  Brown  t, 
Dean^  3  Wend.  208. 

Each  of  the  parties,  on  that  state  of  facts,  would  have  held  an 
unrecorded  assignment^  and  that  first  giyen  would  preyail  and  have 
preference. 

If  the  views  above  expressed  are  correct,  the  order  of  the  general 
term  is  erroneous,  and  should  be  reversed  with  costs,  and  that  of  the 
special  term  must  be  affirmed  with  costs. 

Sutherland,  J.  (after  stating  the  facts).  The  question,  and  the 
only  question,  in  this  case  is,  did  Benjamin  H.  Purdy's  mortgage 
become  void,  and  he  lose  his  mortgage  security  and  lien,  by  neglect-' 
ing  to  have  his  assignment  recorded  until  afber  Oalvin  Huntington's 
deed  had  been  recorded  ? 

The  question  I  have  stated,  as  the  only  question  in  the  case,  is 
really  nothing  more,  or  other,  than  a  question  as  to  the  construction 
of  certain  portions  or  provisions  of  the  recording  act  (1  B.  S.  766  to 
763) ;  and  all  questions  of  good  faith,  of  notice,  eta,  which  have 
been,  or  may  be,  discussed  or  adverted  to  in  this  case,  as  incidental 
to  the  main  question  of  construction,  or  otherwise,  must  come  by  or 
from  the  recording  act.  Independent  of  the  recording  act,  it  would 
be  wholly  immaterial  whether  Huntington  had  or  had  not  notice 
of  Purdy's  mortgage,  or  whether  Minott  Mitchell's  deed  to  Hunting- 
ton was  voluntary,  or  for  a  valuable  consideration. 

Is  this  not  too  plain  to  require  an  illustration  ?  A.  sells  and  con- 
veys  land  to  B.  B.  gives  back  a  bond  and  mortgage  for  the  purchase- 
money.  A.  sells  and  assigns  the  bond  and  mortgage  to  0.,  and  after- 
ward receives  a  conveyance  of  the  equity  of  redemption  from  B., 
and  then  by  a  AiU  covenant  deed  conveys  the  land  and  all  his 
estate  and  interest  in  the  land  to  D. 

Now,  the  conveyances,  and  the  bond  and  mortgage,  and  their 
assignment,  being  left  to  their  common-law  force  and  effect,  does 
not  D.,  irrespective  of  any  recording  act,  necessarily  take  his  con- 
veyance subject  to  O.'s  mortgage  ?  Could  A.  convey  to  D.  any  more 
than  the  equity  of  redemption?  Gould  his  conveyance  to  D 
impair,  or  in  any  way  affect,  O.'s  mortgage  debt  or  mortgage  security? 
Or  is  there,  or  can  there  be,  indepeildent  of  the  recording  act,  as 
between  0.  and  D.,  any  material  question  of  good  &ith,  or  of  notice^ 
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or  ewen  as  to  the  consideration  of  D/s  conreyanoe  F  Is  it,  or  can  it 
be,  at  all  material  as  between  G.  and  D.,  irrespectiye  of  the  recording 
act,  whether  D.  did  or  did  not  pay  a  valuable  consideration  for  his 
conveyance,  or  whether  he  had  or  had  not  notice  of  C/s  mortgage  ? 
Of  coarse  not  It  is  almost  absurd  to  state  these  questions ;  and 
certainly  their  statement  famishes  their  answers. 

Nay,  further,  no  ingenious  use  of  words,  or  plausible  suppositions^ 
or  imperfect  and  deceptive  analogies,  can  show,  with  the  recording 
act  in  full  force  and  in  view,  that  A.'s  conveyance  to  D.  did  or 
could,  in  fact,  of  itself  or  by  itself  carry  or  convey  any  thing  bui 
the  equity  of  redemption,  for  he,  in  fact,  had  nothing  else  to  con- 
vey;  and  it  is  even  beyond  legislative  power,  however  omnipotent^, 
to  enable  a  person  to  actually  convey  that  which  he  has  not  And,, 
of  course,  A.'6  deed  to  D.  did  not  and  could  not,  of  itself  or  by 
itself,  as  the  act  or  deed  of  A,  merely,  with  or  without  the  record- 
ing act,  operate  as  an  assignment  of  C/s  bond  or  mortgage,  his 
mortgage  debt  or  mortgage  security,  lien  or  interest  in  the  land. 

Nay,  still  further,  courts  of  law,  as  well  as  courts  of  equity,  have 
for  a  long  time  viewed  a  mortgage,  before  foreclosure,  a«  a  mere 
Becurity  for  the  payment  of  the  debt,  and  as  only  a  chattel  interest; 
the  debt  as  the  principal,  and  the  mortgage  and  mortgage  interest 
on  the  land  as  the  mere  incident  or  accessory.  An  assignment  of 
the  principal,  the  debt,  carries  with  it  the  mortgage,  the  incident 
The  mortgage  interest-  before  foreclosure  is  assets  in  the  hands  of 
executors  and  administrators.  The  mortgage  interest,  before  fore- 
closure, is  not  the  subject  of  sale  on  execution  at  law.  Jackson  v- 
Wittard,  4  Johns.  41 ;  Blanchard  Y.Colburn  and  tia^  16  Ma8&  346» 

In  Jackson  v.  Bronson,  19  Johns.  325,  it  was  held  that  the  mort- 
gagor in  fee  could  maintain  ejectment  against  the  grantee  by  deed 
in  fee-simple  of  the  mortgagee. 

In  Wilson  v.  Troup,  2  Gowen,  195,  it  was  held  that  the  mort- 
gagee, though  he  had  conveyed  the  whole  mortgaged  premises  with 
warranty  in  fee,  could  yet  foreclose,  for  the  reason  that  this  convey- 
ance of  the  land  did  not  pass  his  interest  in  the  mortgage ;  that  a 
mortgage  is  the  mere  incident  of  the  debt,  and  that  an  assignment 
of  the  mortgage  interest  in  the  land,  without  the  debt,  is  a  nuUiiy* 
See,  also,  Jackson  v.  Blodgett,  5  Gowen,  206,  207. 

In  Jackson  v.  Willard,  4  Johns.,  before  cited,  G.  J.  Kent  said  thai 
^the  mortgage  interest,  as  distinct  from  the  debt,  is  not  a  fit  sub« 
ject  of  assignment ;"  that  '^  it  would  be  absurd  in  principle  and 
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oppreflsiye  in  practice  for  the  debt  and  mortgage  to  be  separated 
and  placed  in  different  bands/'  In  bis  oommentarieSy  4  Gom.  194, 
5tb  ed.^  be  says :  '^  Tbe  assignment  of  the  interest  of  the  mort- 
gagee in  the  land,  without  an  assignment  of  the  debt,  is  considered 
to  be  without  meaning  or  use.  This  is  the  general  language  of 
oourts  of  law,  as  well  as  courts  of  equity ;  and  the  common  sense 
-of  parties,  tbe  spirit  of  the  mortgage  contract^  and  the  reason  and 
policy  of  tbe  thing,  would  seem  to  be  with  the  doctrine." 

The  cases  of  Jackson  v.  Bowen^  7  Cow.  13,  20 ;  Robinson  t.  Ryan^ 
1^5  N.  Y.  320,  cited  by  Justice  Dakiels  in  his  opinion  on  a  former 
^argument  of  this  case,  are  not  inconsistent  with  this  doctrine, 
because  tbe  decisions  of  those  cases  proceeded  on  the  theory  that 
the  irregular  foreclosure  proceedings,  etc.,  operated  as  an  assignment 
of  tbe  mortgagee's  debt  and  interest  in  the  land,  both.  The  bead 
note  in  Jackson  t.  Bowen^  says:  ^^A  conveyance  by  a  mortgagee, 
as  upon  a  statute  foreclosure,  under  tbe  power  of  sale  in  bis  mort- 
i;age,  even  if  the  proceedings  to  foreclose  be  irregular,  yet  carries 
all  bis  interest  as  mortgagee  to  the  purchaser,  as  weU  in  the  debt  as 
in  the  land/' 

The  whole  drift  of  the  argument  of  Mr.  Justice  DAifriELS  in  his 
opinion,  and  of  the  argument  of  the  counsel  for  the  respondent^  is, 
to  show,  tbat>  with  the  aid  of  the  recording  act,  Minott  MitcbelPs 
-deed  to  the  respondent  made  him  an  assignee  of  Purdy's  mortgage 
interest  in  the  land,  as  distinct  from  Purdy'^  mortgage  debt  It  is 
not  claimed  or  pretended,  nor  eould  it  be,  even  with  the  aid  of  the 
Tecording  act,  that  Purdy  lost  his  mortgage  debt  by  neglecting  to 
have  bis  assignment  recorded ;  that  it  was  either  extinguished  by 
the  acty  or  otherwise  transferred  to  the  respondent 

Now,  having  shown  at  length,  perhaps  inexcusably  so,  that  Minott 
Mitchell's  deed  to  Huntington  did  not  and  could  not>  as  his  act 
«nd  deed  merely,  without  the  aid  of  the  recording  act,  make  the 
respondent  an  assignee  of  Purdy's  mortgage  interest  in  the  land,  for 
two  reasons,  1st,  because  he  could  not  convey  that  which  be  had 
not;  and,  2d,  because  the  law  would  not  have  permitted  him,  if  he 
had  bad  Purdy's  mortgage  interest  in  the  land,  effectually  to  assign 
it  as  distinct  and  separate  from  the  mortgage  debt, — ^let  us  now 
turn  to  the  recording  act 

How  does  it  operate  as  a  protection  or  in  aid  of  the  subsequent 
purchaser,  grantee,  mortgagee  or  assignee,  in  good  faith,  for  a  valu- 
able consideration,  whose  deed,  mortgage  or  assignment  is  first 
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recorded?  By  aToiding  the  prior  deed,  mortgage  or  aasignmenW 
the  recording  of  which  has  been  neglected,  as  to  such  sabseqnent 
parchaser,  etc  As  to  such  snbsequent  purchaser,  eta,  whose  deed,, 
etc^  has  been  first  recorded,  the  act  in  efTect  transfers  the  estate  or 
interest  covered  and  actually  conreyed  by  and  held  under  such  first 
unrecorded  deed,  mortgages,  etc.,  as  of  the  time  of  the  execution  of 
hie  deedj  mortgagee^  eta 

If  the  act  requires  an  assignment  of  a  recorded  mortgage  to  be 
recorded,  as  against  a  subsequent  grantee,  in  good  fidth  and  for  a 
ralnable  consideration,  of  the  equity  of  redemption,  whose  conrey*- 
ance  shall  first  be  recorded,  then  there  is  an  end  of  this  case  in  faror 
of  the  respondent.  If  it  does  not,  but  only  requires  such  assign* 
ment  to  be  recorded  as  against  a  subsequent  assignee,  in  good  faith 
and  for  a  valuable  consideration,  of  the  mortgage,  whose  assignment 
shall  first  be  recorded,  then  there  is  an  end  of  the  case  in  favor  of 
the  appellant 

I  do  not  question  the  power  of  the  legislature  by  the  recording 
act  to  separate  the  mortgage  interest  in  the  land,  and  transfer  it  to- 
the  subsequent  assignee  as  a  distinct  thing  from  the  mortgage  debt^ 
leaving  the  debt,  as  evidenced  by  the  bond  or  other  instrument,  in 
the  hands  of  the  first  assignee,  to  be  enforced  as  he  may  be  able  to 
enforce  it  without  the  mortgage  security. 

Now,  I  think  I  have  shown,  but  perhaps  with  inexcusable  elabo* 
rateness,  that  the  question  whether  Benjamin  H.  Purdy  lost  hia 
mortgage  lien  and  security,  by  neglecting  to  have  his  assignment 
recorded,  is  and  must  be  entirely  a  question  under  the  recording 
act,  and  that  its  decision  wholly  depends  upon  the  decision  of  the 
question  of  construction,  whether  the  act  required  him  to  record 
his  assignment  of  the  recorded  mortgage  as  against  Huntington 
the  subsequent  grantee  of  Purdy's  assignor,  who  had,  in  fact,  and 
could  convey,  nothing  more  than  the  equity  of  redemption. 

This  question  of  construction  was  decided  by  this  court  in  Camp* 
bell  V.  Vedder,  3  Eeyes,  174,  and  I  think  rightly  decided,  in  favor  of 
the  prior  assignee  of  the  recorded  mortgage. 

I  do  not  think  that  the  report  of  this  case  justifies  Justice  Dak* 
IBLS'  remark  or  suggestion  in  his  opinion  in  this  case  on  a  former 
argument,  that  this  question  of  construction  was  not  in  OampbeU 
V.  Vedder.  Certainly  the  question,  whether  the  recording  act 
required  the  assignee  of  a  recorded  mortgage,  to  have  his  assign 
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al6nt  reoorded  as  against  a  snbsequent  mortgage  in  good  faith,  wag 
tn  the  case  and  decided. 

It  does  not  follow,  because  a  court  might  have  decided  a  case  npon 
either  of  two  or  more  grounds,  that  its  decision  is  not  authoritative 
on  the  ground  it  was  decided. 

This  question  of  construction  was  not  in  KeUogg  y.  Smithj  26  N. 
Y.  18,  because  there  the  question  was  between  two  assignees  of  the 
bond  and  mortgage.  That  case  was  decided  on  the  ground  that  the 
second  assignee  was  not  an  assignee  in  good  faith;  that  the  non- 
production  of  the  bond  and  mortgage  by  his  assignor,  charged  him 
with  notice  of  the  first  and  prior  assignment,  and  of  the  delivery  of 
the  bond  and  mortgage  to  the  first  assignee. 

This  decision  assumed  that  the  assignee  of  a  mortgage,  whether 
recorded  or  not,  is  required  by  the  act  to  have  his  assignment 
recorded,  as  against  a  subsequent  assignee,  in  good  faith  and  for  a 
valuable  consideration,  of  the  same  mortgage,  whose  assignment  was 
first  recorded;  otherwise  the  question  of  good  taiih.  would  not  have 
been  a  material  question  in  the  case. 

This  was  expressly  decided  in  Vanderkemp  v.  SheUon,  11  Paige,  28. 
It  was  also  assumed  by  Justice  ALLEia*  in  his  dissenting  opinion  in 
Kellogg  v.  Smithy  and  by  Justice  Peokham  in  his  opinion  in  Camp* 
beU  V.  Vedder;  and  I  think  it  plainly  follows  from  §§  1,  37  and  3P 
of  the  recording  act 

The  ingenuity  and  unsoundness  of  the  argument  of  the  counsel 
for  the  respondent  in  this  case  consists  mainly  in  this ;  that  he 
starts  by  supposing  that  the  respondent  looked  at  the  records,  and 
saw  the  deeds  and  mortgages  that  were  recorded,  and  then  he  tries, 
with  the  aid  of  the  recording  act,  to  make  the  respondent  a  subse- 
quent assignee  of  the  mortgage  interest  in  the  land,  distinct  from 
the  mortgage  debt,  and  thus  put  him  in  a  position  in  which  he  can 
claim  the  protection  of  the  recording  act;  whereas,  in  &ct,  the 
respondent  did  not  look  at  the  records,  or  know  any  thing  about 
them ;  and,  if  he  had  searched  the  records  and  found  the  deeds  and 
mortgages  that  were  recorded,  before  he  can  invoke  the  protection 
of  the  act,  or  give  any  materiality  to  the  question  of  fact  or  good 
faith,  he  must  first,  without  any  aid  from  the  act,  put  himself  in  a 
position  to  claim  its  protection ;  that  is,  show  that  he  is  a  subse- 
quent  assignor  of  the  mortgage,  or  of  the  mortgage  interest  in  the 
lands. 

It  is  absurd  to  say,  or  to  think,  if  the  respondent  had  searched 
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tke  reoords  and  found  the. deeds  and  mortgage  that  were  recorded, 
and  had  supposed  &om  them  that. the  mortgage,  or  mortgage  inter* 
est  in  the  lands,  had  been  merged,  that  such  inspection  of  the  records 
and  knowledge  of  the  recorded  deeds  and  mortgage,  and  erroneous 
supposition,  could  or  would  at  all  have, affected  the  operation  of 
Minott  Mitchell's  deed  to  him,  or  tended  to  show,  that,  by  that 
deed,  'he  became  the  assignee  of  Benjamin  H.  Purdy's  mortgage,  or 
mortgage  interest  in  the  land. 

I  think  the  judgment  of  the  special  term  was  dearly  right,  ana 
that  the  order  of  the  general  term  reyersing  it  should  be  reversed. 

Obotbb,  J^  dissented. 

Order  reversed. 


Loop,  admr.,  appellant,  y.  Litohfibld. 

(«IN.T.a6l.) 

NegUgenM — dtfeoUne  maehimery  9M  for  t«ML 

A.  balance-wheel,  already  made  and  hi  hand,  having  defects  which  weakened 
it,  was  sold  by  the  defendant  to  a  person  who  bought  it  for  his  own  use.  The 
defects  in  the  wheel  were  pointed  oat  to  the  pnrcliaser,  and  folly  understood 
by  him.  .  The  wheel  was  used  by  the  buyer  for  some  years,  and  was  ili<  b 
taken  into  the  possession  of  the  plaintiff's  intestate,  who  used  it  for  his  own 
purposes.  While  so  in  use,  it  flew  apart  by  reason  of  its  original  defects,  and 
the  plaintiff's  intestate  was  killed.  Eeid^  that  the  seller  was  not  guilty  of 
such  n^ligenoe  as  would  make  him  liable  in  an  action  for  caushig  the  death 
of  the  pUiintiff 's  intestate. 

This  was  an  action  brought  under  the  statute  (Laws  1847,  cli. 
450)  for  causing  the  death  of  plaintiff's  intestate  by  negligence. 
The  defendants  manufactured  cast-iron  fly-wheels;  one  GoUister 
brought  them  a  circular  saw,  frame  and  arbor,  to  have  a  wheel  put 
on  it  suitable  for  use  in  sawing  cord-wood.  They  pointed  out  sev- 
eral wheels  to  him  as  suitable  for  the  purpose.  He  selected  one  from 
the  number,  which  was  lighter  and  cheaper  than  the  others.  It  had 
a  Tisible  sag  or  flaw  in  the  side  of  the  rim,  which  defendants  thought 
they  could  fix  up.  They  fixed  it  up  by  filling  the  flaw  with  lead« 
and  boring  a  quarter-inch  hole  transversely  through  the  sound  iron 
remaining  at  the  center  of  the  flaw,  in  which  hole  they  inserted  a  rivet 
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to  hold  the  lead  in  its  place,  and  then  painted  the  irheel  a  dark  oolor, 
io  Ihat  it  looked  perfectly  sound.  The  evidence  tended  to  show 
that  the  wheel  coold  be  used  safely  with  the  flaw  alone,  but  that  the 
boring  injured  it  and  rendered  it  unsafe.  The  defendants  told  Ool- 
lister  what  they  had  done,  but  the  extent  to  which  the  wheel  had 
been  weakened  could  not  appear  by  any  outside  examination.  The 
defendants  expressed  their  opinion  that  the  wheel  was  suitable  for 
OoUister's  purposes,  and  put  it  upon  the  machine  and  sold  it  to  bei 
used  thereon  in  sawing  wood  with  a  horse-power.  That  sale  was 
made  in  1862 ;  the  machine  was  used  very  little  in  the  spring  and 
fell,  and  at  other  times  lay  idle.  In  1864  GoUister  put  upon  it  a 
saw  belonging  to  one  Loop,  a  neighbor,  and  gave  Loop  the  privilege 
of  using  the  machine.  Loop  used  it  occasionally  during  the  next 
two  winters,  and  during  the  remainder  of  the  time  it  was  idle.  In 
October,  1866,  while  using  it  carefully  for  the  purposes  for  which  it 
was  made  and  sold,  upon  the  machine  on  which  the  defendants  had 
placed  it,  and  with  which  they  sold  it  to  be  used,  the  wheel  burst 
by  reason  of  the  defects,  and  killed  Loop.  The  evidence  was  con- 
flicting as  to  whether  or  not  plaintiff's  intestate  knew  of  the  defect 
in  the  wheel  at  the  time  he  took  it. 

Under  the  charge  of  the  court,  which  is  sufliciently  set  forth  in 
the  opinion,  the  jury  returned  a  verdict  for  the  plaintifll  The 
general  term  of  the  supreme  court  reversed  the  judgment,  and 
oidered  a  new  trial,  and  the  plaintiff  brought  this  appeal. 

Edward  C.  James,  for  appellant 
WiUiam  H,  Sawyer,  for  respondent 

Hunt,  J.  A  piece  of  machinery  already  made  and  on  hand,  hav- 
ing  defects  which  weaken  it,  is  sold  by  the  manufacturer  to  one  who 
buys  it  for  his  own  use.  The  defects  are  pointed  out  to  the  pur- 
chaser and  are  fully  understood  by  him.  This  piece  of  machinery 
is  used  by  the  buyer  for  five  years,  and  is  then  taken  into  the  pos- 
session of  a  neighbor,  who  uses  it  for  his  own  purposes.  While  so 
in  use,  it  flies  apart  by  reason  of  its  original  defects,  and  the  person 
using  it  is  killed.  Is  the  seller,  upon  this  state  of  fects,  liable  to 
the  representatives  of  the  deceased  party?  I  omit,  at  this  stage  of 
the  inquiry,  the  elements,  that  the  deceased  had  no  authority  to 
nse  the  machine ;  that  he  knew  of  the  defects,  and  that  he  did  not 
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exercise  proper  care  in  the  management  of  the  machine.  Under 
the  circnmstances  I  haye  stated,  does  a  liability  exist,  supposing  that 
the  use  was  careftily  and  that  it  was  by  permission  of  the  owner  of 
the  machine  ? 

To  maintain  this  liability,  the  appellants  rely  npon  the  case  of 
Thomas  v.  Winchester,  6  N.  Y.  (2  Seld.)  397.  In  that  case,  the 
defendant  was  engaged  in  the  manufacture  and  sale  of  yegetable 
extracts  for  medicinal  purposes.  The  extracts  were  put  up  in  jars 
with  appropriate  labels.  The  defendant  sold  the  articles  to  Mr, 
Aspinwall,  a  druggist  of  New  York.  Aspinwall  sold  to  Dr.  Ford, 
a  physician  and  druggist  of  Gazenovia,  where  the  plaintiff  resided. 
Mrs.  Thomas,  one  of  the  plaintiffs,  being  ill,  her  physician  prescribed 
for  her  a  dose  of  the  extract  of  dandelion,  which  is  a  simple  and 
harmless  medicine.  The  article  furnished  by  Dr.  Ford,  in  response 
to  this  prescription,  was  the  extract  of  belladonna,  a  deadly  poison. 
The  jar  from  which  this  medicine  was  taken  was  labeled,  "i  lb; 
dandelion,  prepared  by  A.  Gilbert,  108  John  St.,  N.  Y,y  Jar  8  o«.," 
and,  thus  labeled,  was  sold  to  Dr.  Ford.  He  relied  upon  the  label, 
believed  the  medicine  to  be  dandelion,  and  sold  and  deliyered  it  to 
the  plaintiffs  as  such.  Mrs.  Thomas  suffered  a  severe  illness  by 
reason  of  this  mistake.  It  was  conceded  by  the  counsel  in  that 
case,  aLd  held  by  the  court,  that  there  was  no  privity  of  contract 
between  Winchester  and  Thomas,  and  that  there  could  be  no  recov- 
ery upon  that  ground.  The  court  illustrate  the  argument  by  the 
case  of  a  wagon  built  by  A.,  who  sells  it  to  B.,  who  hires  it  to  0., 
who,  in  consequence  of  negligence  in  the  building,  is  overturned 
and  injured.  0.  cannot  recover  against  A.,  the  builder.  It  is  added : 
'^  Misfortune  to  third  persons,  not  parties  to  the  contract,  would  not 
be  a  natural  and  necessary  consequence  of  the  builder's  negligence, 
and  such  negligence  is  not  an  act  imminently  dangerous  to  human 
life."  So,  if  a  horse,  defectively  shod,  is  hired  to  another,  and,  by 
reason  of  the  negligent  shoeing,  the  horse  stumbles,  the  rider  is 
thrown  and  injured,  no  action  lies  against  the  smith.  In  these  and 
numerous  other  cases  put  in  the  books,  the  answer  to  the  action  is, 
that  there  is  no  contract  with  the  party  injured,  and  no  duty  arising 
to  him  by  the  party  guilty  of  negligence.  "  But,'*  the  learned  judge 
says,  *^  the  case  in  hand  stands  on  a  different  ground.  The  defend- 
ant was  a  dealer  in  poisonous  drugs.  Gilbert  was  his  agent  in  pre 
paring  them  for  market.  The  death,  or  great  bodily  harm,  of  some 
person,  was  the  natural,  aud  almost  inevitable,  consequence  ol  the 
Vol.  L— 69 
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-Bide  of  belladonna  by  means  of  the  false  labeU'  '^  The  defendant's 
neglect  puts  human  life  in  imminent  danger.  Gan  it  be  said  that 
there  was  no  duty  on  the  part  of  the  defendant  to  avoid  the  creation 
of  that  danger  by  the  exercise  of  greater  caution  ?  *' 

The  appellants  recognize  the  principle  of  this  decision,  i;nd  seek 
to  bring  their  case  within  it,  by  asserting  that  the  fly-wheel  in  ques- 
tion was  a  dangerous  instrument.  Poison  is  a  dangerous  subject 
Gunpowder  is  the  same.  A  torpedo  is  a  dangerous  instrument,  as 
IS  a  spring  gun,  a  loaded  rifle,  or  the  like.  They  are  instruments 
and  articles  in  their  nature  calculated  to  do  injury  to  mankind,  and 
generally  intended  to  accomplish  that  purpose.  They  are,  essen- 
tially, and  in  their  elements,  instruments  of  danger.  Not  so,  how* 
ever,  an  iron  wheel,  a  few  feet  in  diameter  and  a  few  inches  in 
thickness,  although  one  part  may  be  weaker  than  another.  If  the 
article  is  abused  by  too  long  use,  or  by  applying  too  much  weight 
or  speed,  an  injury  may  occur,  as  it  may  from  an  ordinary  carriage 
wheel,  a  wagon  axle,  or  the  common  chair  in  which  wo  sit.  There 
is  scarcely  an  object  in  art  or  nature  from  which  an  injury  may  not 
occur  under  such  circumstances.  Yet  they  are  not  in  their  nature 
sources  of  danger,  nor  can  they,  with  any  regard  to  the  accurate  use 
of  language,  be  called  dangerous  instruments.  That  aL  injniy 
actually  occurred  by  the  breaking  of  a  carriage  axle,  the  foilure  of 
the  carriage  body,  the  fedling  to  pieces  of  a  chair  or  sofa,  or  the 
bursting  of  a  fly-wheel,  does  not  in  the  least  alter  its  character. 

It  is  suggested  that  it  is  no  more  dangerous  or  illegal  to  label  a 
deadly  poison  as  a  harmless  medicine  than  to  conceal  a  defect  in  a 
machine  and  paint  it  over  so  that  it  will  appear  sound.  Waiving 
the  point  that  there  was  no  concealment,  but  the  defect  was  ftiUy 
f^xplained  to  the  purchaser,  I  answer,  that  the  decision  in  Thomas 
V.  Winchester  was  based  upon  the  idea  that  the  negligent  sale  of 
poisons  is,  both  at  common  law  and  by  statute,  an  indictable  offense. 
If  the  act  in  that  case  had  been  done  by  the  defendant  instead  of 
his  agent,  and  the  death  of  Mrs.  Thomas  had  ensued,  the  defendant 
would  have  been  guilty  of  manslaughter,  as  held  by  the  court  The 
injury  in  that  case  was  a  natural  result  of  the  act  It  was  just  what 
was  to  have  been  expected  from  putting  falsely  labeled  poisons  in 
the  market,  to  be  used  by  whoever  should  need  the  true  ^yiJolM 
It  was  in  its  nature  an  act  imminently  dangerous  to  the  lives  of 
others.  Not  so  here.  The  bursting  of  the  wheel  and  the  injury  to 
human  life  was  not  the  natural  result  or  the  expected  consequence 
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of  the  mann&ctnre  and  sale  of  the  wheeL  Eyery  use  of  the  coun- 
terfeit medicines  would  be  necessarily  injurious,  while  this  wheel 
was  in  fact  used  with  safety  for  five  years. 

It  is  said  that  the  Ter<Uct  of  the  jury  established  the  fact  that 
this  wheel  was  a  dangerous  instrument  I  do  not  see  how  this  can 
be,  when  there  is  no  such  allegation  in  the  complaint,  and  no  such 
question  was  submitted  to  the  jury.  "The  court  stated  to  the 
counsel  that  the  only  question  on  which  they  would  go  to  the  jury 
would  be  that  of  negligence ;  whether,  in  the  manufacture  and  sale 
of  this  article,  the  defendants  are  guilty  of  negligence,  which  negli- 
gence produced  the  injury  complained  of  If  the  action  had  been 
for  negligence  in  constructing  a  carriage,  sold  by  the  defendants  to 
CoUister,  by  him  lent  to  the  deceased,  which  had  broken  down^ 
through  the  negligence  of  its  construction,  it  might  haye  been  con- 
tended, with  the  same  propriety,  that  the  finding  of  those  facts  by 
the  jury  established  that  a  carriage  was  a  dangerous  instrument, 
and  thereby  the  liability  of  the  defendants  became  fixed.  The  jury 
found  simply  that  there  was  negligence  in  the  construction  of  the 
wheel,  and  that  the  injury  resulted  therefrom.  It  is  quite  illogical  to 
deduce  from  this,  the  conclusion  that  the  wheel  was  itself  a 
dangerous  instrument 

Upon  the  beta  as  stated,  assuming  that  the  deceased  had  no 
knowledge  of  the  defects  complained  of,  and  assuming  that  he  was 
in  the  rightful  and  lawful  use  of  the  machine,  I  am  of  the  opixdon 
that  the  yerdict  cannot  be  sustained.  The  facts  constit;)ate  no  cause 
of  action. 

The  case  contains  the  element,  that  the  deceased  was  himself 
personally  aware  of  the  defects  complained  ofl  CoUister  testifies 
that  he  pointed  them  out  to  him,  and  conferred  with  him  in  relatioii 
to  their  effect  Instead  of  submitting  this  question  of  knowledge 
to  the  jury,  the  judge  charged,  "  that  if  they  find  from  the  eyidence 
that  the  defendants  made  this  defectiye  wheel  for  use,  and  that  it 
broke  by  reason,  of  the  defect,. tha  defendants. are  liable  for  the  defect 
to  whoeyer  used  it"    To  which  the  defendants  excepted. 

The  question  is  also  presented  of  the  effect  of  the  circumstance 
that  the  deceased  was  engaged  in  the  use  of  the  machine,  without 
the  permission  of  the  owner.  Haying  reached  the  3onclusion  that 
there  can  be  no  recoyery  independent  of  these  difficulties,  it  would 
not  be  profitable  to  spend  time  in  their  discussion.  It  is  only  neces 
eary  to  say,  that,  in  my  judgment,  they  are  yery  important  elements 
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and  that>  were  the  plamtiffs  otherwise  entitled  to  recover,  they  wc  eld 
merit  the  gravest  consideration. 

I  cannot  say  that  there  was  error  in  the  charge,  on  the  sab» 
jfKst  of  negligence.  It  was  not  snbmitted  with  clearness,  certainly* 
nor  in  the  most  appreciable  form.  The  question  is  rather,  what 
care  the  deceased  was  bound  to  exercise,  than  what  negligence 
would  be  excused.  The  charge  stated  that  the  ^^  defendants  were 
not  exonerated  by  slight  negligence  on  the  part  of  the  deceased^ 
although,  if  he  had  used  the  utmost  possible  care,  the  accident 
would  not  have  happened.^  This  is  equivalent  to  a  charge  that  the 
deceased  was  not  bound  to  use  the  utmost  possible  care,  and  is  free 
from  objection.  The  deceased  was  bound  to  exercise  that  care  and 
attention,  in  and  about  the  business  he  was  engaged  in,  that  prudent, 
discreet,  and  sensible  men  are  accustomed  to  bestow  under  like 
circumstances.  The  utmost  possible  care  is  not  required.  Indeed^ 
its  exercise  would  require  an  extent  of  time  and  caution  that  would 
terminate  half  the  business  of  the  world.  Sheridan  v.  Brooklyn, 
36  N.  Y.  43;  WMa  v.  Long  Island,  32  Barb.  398,  affirmed;  34  id* 
670;  Button  v.  Hudson  River  Oo^  28  id.  258;  Curran  v.  Warren 
Co^  36  id.  153 ;  Milton  v.  Hudson  S.  B.  Co.y  37  id.  212 ;  Owm  v. 
Hudson  River  Co.,  35  id.  516. 

The  order  of  the  general  term  should  be  affirmed,  and  judgment 
absolute  given  for  the  defendants. 

Judgment  affirmed^  and  judgment  absolute  ordered  for  defendants^ 


Seapley  v.  Abboit,  appellant 

(«IN.T.44S.) 

SkOttteq^UmiMicm—'paf^jnvmitenaitoplec^ 

A  parol  promise  by  defendant  not  to  plead  the  statute  of  limitation  if  plaintiff 
will  allow  Ti^rn  farther  time  on  a  daim  that  is  nearly  outlawed^  does  not  estop 
the  defendant  from  setting  np  the  statute  In  a  stdt  brought  upon  that  daim. 
Sudi  promise,  not  being  in  writing,  is  not  under  the  code  sudi  an  acknowl- 
edgment of  indebtedness  as  will  relieve  the  note  from  the  operation  of  the 
statute  of  limitatioiL 

Sl  party  may  waive  the  benefit  of  a  statute  founded  in  public  policy,  t^  omit' 
ting  to  set  up  the  defense  of  the  statute,  but  he  cannot  make  a  valid  promise 
In  advance  to  waive  the  benefit  of  sudi  statute. 
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This  action  was  brought  in  a  justice's  court  upon  a  promissory 
note  more  than  six  years  after  the  cause  of  action  had  accrued.  The 
defendant  pleaded  the  statute  of  limitation.  The  plaintiff  allegnd, 
and  offered  evidence  to  prove,  that  the  defendant  had  promised  not 
to  plead  the  statute  of  limitation.  The  alleged  promise  was  oral. 
The  jury  rendered  a  verdict  for  the  plaintiff.  The  county  court,  on 
appeal,  reversed  the  judgment  entered  on  the  verdict,  and  the  supreme 
courts  on  appeal,  reversed  the  judgment  of  the  county  court  From 
the  judgment  of  the  supreme  court  the  defendant  brought  the  appeal 

Samuel  D.  WTiite^  for  the  appellant^  to  the  point  that  section  110 
of  the  Code  applied,  cited  31  N.  Y.  289 ;  43  Barb.  198 ;  32  id.  251 ;  4 
Seld.  368 ;  11  Wheat  309 ;  and,  as  to  the  construction  of  the  English 
statute,  Dickinson  v.  Hatfield,  5  Oarr.  &  P.  45 ;  May  den  v.  Williams, 
7  Bing.  163.  That  the  fiacts  do  not  constitute  a  waiver,  or  an  estop- 
pel in  pais,  Kneitle  v.  Newcomb,  31  Barb.  169 ;  22  N.  Y.  249;  Oraw- 
ford.  V.  Lockwood,  9  How.  547 ;  Harper  v.  Leal,  10  id.  282 ;  Packard 
V.  Sears,  6  AdoL  &  Ell.  469 ;  2  Smith's  Lead.  Cas.  511,  531 ;  3  Hill, 
216 ;  Stedman  v.  Duhama,  1 0.  B.  (50  E.  0.  L.)  888 ;  Warren  v.  Walker, 
10  Shep.  (23  Me.)  453 ;  Eggleston  v.  Harlem  B.  R^  35  Barb.  162, 173. 

Charles  Mason,  for  the  respondent,  on  the  question  of  estoppel, 
dteu  Oaylord  v.  Van  Loan,  15  Wend.  308 ;  Bhodgood  v.  Utica  Ins, 
Oo^  4  Wend.  652 ;  Warren  v.  Walker,  10  Shep.  453 ;  Wilber  v.  Pres. 
of  Williams  Coll,  23  Pick.  302 ;  Brookman  v.  Metcalf,  4  Bob.  568 ; 
Strong  v.  Ellsworth,  26  Vt  366 ;  Kinney  v.  Farnsworth,  17  Gonn. 
355 ;  Roe  v.  Jerome,  18  id.  138 ;  Dyer  v.  Cady,  20  id.  563 ;  Dezett 
V.  Odell,  3  Hill,  219 ;  2  Exch.  653 ;  HaU  v.  White,  3  Carr.  &  P. 
242 ;  Mordecai  v.  Oliv&r,  3  Hawk.  479 ;  Trustees  v.  Williams,  9 
Wend.  147;  Wetland  Canal  v.  Hathaway,  8  id.  483;  Byro  v 
Lambly,  2  Esp.  635;  Ford  v.  Williams,  24  N.  Y.  359,  365;  Har* 
ris  V.  Merchant,  Curtis  0.  C.144 ;  26  Vt  373 ;  30  N.  Y.  226 ;  Bank 
of  Oenesee  v.  Pat  chin  Bank,  3  Kern.  316;  Mason  v.  Anthony, 
3  Eeyes,  609 ;  Ferguson  v.  Hamilton,  35  Barb.  427 ;  26  id.  611 ; 
17  How., 569;  4  Barb.  495;  10  Paige,  326;  7  id.  68;  Roberts  on 
Frauds  (2d  Am.  ed.)  135, 138 ;  Willard's  Eq.  283 ;  14  Johns.  15,  35, 
86 ,  1  Johns.  Ch.  149 ;  3  Barb.  Ch.  413. 

Eabl,O.J.  The  note  bears  date  February  17, 1853.  The  plaintiff 
was  sworn  on  the  trial,  and  the  following  is  his  evidence,  so  far  as  it 
•material  here :  '^  I  had  a  conversation  with  defendant  in  the  month 
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of  September,  1858 ;  a  short  time  before  that  I  had  recehed  a  line 
from  defendant,  asking  me  to  pay  the  costs  in  the  Nye  matter ;  they 
were  Abbott  &  Moore's  oosts ;  they  defended  a  suit  for  me ;  I  came . 
up  to  his  office  to  see  him ;  he  was  not  there ;  I  then  went  to  hit 
bouse  and  found  him ;  I  told  him  I  came  up  to  settle  the  matter  of 
those  costs,  and  offered  to  pay  the  balance  of  them  after  deductiag 
this  note ;  I  told  him  the  note  would  outlaw  soon,  and  something 
must  be  done  about  it;  that  I  had  waited  on  him  for  most  six  . 
years ;  he  told  me  if  the  note  did  outlaw  he  would  not  plead  the  • 
statute  of  limitations  on  it;  that  I  might  rest  assured  of  it;  I  told 
falim  that  I  had  waited  on  the  settlement  of  matters  nearly  six 
years ;  I  was  pressing  him  to  pay  the  note,  and  told  him  when  he 
did  I  would  pay  the  Nye  matter;  this  was  the  only  note  I  had 
against  defendant  at  the  time ;  defendant  refused  to  apply  the  note 
in  payment  of  the  Nye  costs,  because,  he  said,  the  costs  were  Abbott 
ft  Moore's,  and  the  note  was  his  individual  matter ;  if  defendant  • 
hiad  not  made  this  promise  or  agreement  not  to  plead  the  statute  I 
BhoTdd  not  have  let  j;his  note  run  more  than  six  years  without  suing 
it ;  I  should  have  sued  it  within  six  years  after  its  maturity  if  it  had 
not  been  for  that  agreement ;  I  let  the  note  outlaw  because  of  defend- 
ant's agreement"  The  defendant  was  also  sworn,  and  positiyely 
denied  the  agreement  not  to  plead  the  statute,  and  yet,  for  the 
purpose  of  this  appeal,  the  facts  testified  to  by  the  plaintiff  must  be 
taken  as  true.  The  only  question  for  us  to  consider  is,  whether  these 
facts  were  sufficient  to  saye  this  note  from  the  statute  of  limitations. 
Prior  to  the  code,  what  took  place  between  the  parties  in  Sep* 
tember,  1858,  would  haye  been  sufficient  to  take  the  note  out  of  the 
operation  of  the  statute  of  limitations.  It  would  only  h?iye  been 
necessary  for  the  plaintiff  to  show  an  unconditional  acknowledg- 
ment of  the  existence  of  the  debt ;  and  this  could  haye  been 
shown  by  proof  of  a  direct  acknowledgment,  or  by  proof  of  facts 
from  which  it  could  be  properly  inferred.  Angell  on  Lim.  §  208, 
etc.;  Dean  y.  Hewit,  5  Wend.  257;  McCreay.  Punnort,  16  id.  460, 
477 ;  ffenrtf  y.  Root,  33  N.  Y.  526 ;  Cocks  v.  Weeks,  7  Hill,  45 ;  1 
Oreenl.  Ey.  §  197.  In  the  case  of  McCrea  y.  Pumiort,  Oowen,  J., 
says:  ^^The  admission  of  a  debt  is  available  to  take  it  out  of  the 
statute  of  limitations,  whether  that  admission  be  express  or  tacit, 
and  it  may  be  implied  firom  the  conduct  of  the  party."  Here  the 
plaintiff  went  to  the  defendant  with  this  note,  in  substance  claiming 
ihe  whole  of  it  to  be  due,  and  requested  him  to  allow  the  amount  of 
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it  upon  the  bill  of  Abbott  &  Moore's  costs.  The  defendant  ref ased 
fhus  to  allaw  it^  not  in  any  way  denying  his  liability  upon  it»  not 
upon  the  ground  that  the  amount  of  it  was  not  due  as  claimed,  but 
upon  the  sole  ground  that  the  costs  belonged  to  him  and  Moore 
jointly,  while  the  note  was  his  individual  debt;  and  when  plaintiff 
f  Tessed  him  to  arrange  the  note  as  suggested,  on  the  ground  that  it 
would  soon  outlaw,  instead  of  denying  his  liability  in  any  way,  he 
SHid.to  the  plaintiff  that  he  might  rest  assured  that,  he  would  not 
plead  the  statate  of  limitations  if  it  did  outlaw.  It  seems  to  me 
that  this,  language,  without  anything  U)  qualify  it  or  weaken  its 
force,  furnish^  Tery  conclusive  proof  of  an  acknowledgment  of  the 
debt  When  the  holder  of  a  note  presents  it  to  the  maker  and 
requests  payment,  upon  the  ground  that  it  is  about  to  outlaw,  and 
the  maker,  without  in  any  way  denying  his  liability,  says  that  he 
will  not  plead  the  statute  of  limitations  if  it  should  be  permitted 
to  run,  I  think  such  a  dechiration  is,  under  the  circumstances, «of 
itself  sufficient  evidence  of  an  acknowledgment  of  the  debt  within 
the  cases  decided  before  the  qode  to  take  the  note  out  of  the  statute. 
It  was  so  held  in  Burton  v.  Stevens,  24  Vt.  131. 

The  acknowledgment,  then,  proved  in  this  case,  would  have  been 
sufficient  to  take  this  note  out  of  the  statute  of  limitations,  if  it  had 
iiot  been  for  section  110  of  the  code,  which  provides  that  ^^no 
acknowledgment  or  promise  shall  be  sufficient  evideniie  of  a  new  ot 
continuing  contract  whereby  to  take  the  case  out  of  the  operation 
of  this  title,  unless  the  same  be  contained  in  some  writing  signed  by 
the  party  to  be  charged  thereby/'  The  only  effect  of  this  section  isj 
to  reqnire  that  to  be  proved  by  writing  which  dould  before  be  proved 
by  parol.  Hayden  v.  WilUarns,  7  Bing.  163.  Hence,  if  the  plaintiff 
relied  upon  what  the  defendant  said  in  September,  1858,  .-is  an 
acknowledgement  to  take  the  note  out  of  the  statute,  he  would  fail« 
simply  because  it  was  not  in  writing.  If  he  relied  upon  what  the 
defendant  then  said,  as  an  agreement  not  to  plead  the  statute,  he 
would  fail,  if  for  no  other  reason,  because  there  was  no  consideration 
for  the  agreement  He  did  not  agree  with  the  defendant  that  he 
would  wait  and  permit  the  note  to  outlaw.  Neither  could  he  rely 
upon  what  then  took  place  as  a  waiver  by  the  defendant  of  the 
statute  of  limitations,  because  there  was  no  consideration  to  uphold 
the  waiver.  The  defendant  did  not  then  have  the  right  to  plead  the 
statute,  and  this  was,  at  most,  a  mere  promise  to  waive  it  Crawford 
T.  Lochiooody  9  How.  547.    The  only  ground,  therefore,  the  plaintiA' 


552  NEW  YORK, 


Shaplej  ▼.  Abbott 


lias  to  stand  on,  is,  that  the  defendant  ia  estopped,  by  what  he  saidf 
from  pleading  and  availing  himself  of  the  statute ;  and  whether  the 
doctriiii^  of  equitable  estoppel  in  pais  is  applicable  to  a  case  of  this 
kind,  ruder  the  law  as  it  now  is,  is  the  only  question  in  this  cast 
remaining  to  be  considered. 

Now,  what  is  an  equitable  estoppel  inpais^  as  generally  understood 
and  applied  in  the  courts?  It  is  used  to  preclude  a  party  from 
maintaining,  by  evidence,  that  which  he  has  before  expressly  or 
tacitly  denied,  or  disproving  that  which  he  has  before  expressly  or 
tacitly  admitted,  when  the  other  party  has  acted  upon  the  £uth  of 
the  admission  Or  denial  in  such  a  manner  that  he  will  be  injured 
unless  the  same  is  held  conclusive.  It  is  said  by  Justice  Seldbn, 
in  Crawford  v.  Lockwood,  '^that  it  is  essential  to  every  estoppel  in 
pais  that  it  relate  to  some  matter  of  fact  which  has  been  previously 
either  admitted  or  denied  by  the  party  claimed  to  be  estopped.  An 
admission  by  a  person  as  to  the  law,  or  as  to  the  legal  effect  of  his 
contract,  is  never  held  to  estop  him.  It  is  also  necessary,  that  the 
&ct  should  be  one  of  which  the  party  claiming  the  benefit  of  the 
estoppel  was  ignorant  The  basis  of  an  estoppel  in  pais  is  fraud.  It 
is  not,  it  is  true,  essential  that  there  should  have  been  an  intention 
to  deceive.  But  there  must  have  been  a  confidence  reposed,  which 
would  be  betrayed  to  the  injury  of  one  party  if  the  other  is  permitted 
to  retract  his  admission  or  denial"  In  Knetfh  v.  Newcomb,  31 
Barb.  169,  Justice  Pbatt,  speaking  of  estoppel  in  pais,  says:  ^^The 
defense  is  not  available,  for  the  reason  that  both  sides  were  aware  of 
aU  the  facts.''  In  Hutchins  v.  ffibbard,  34  N.  Y.  24,  it  is  held,  that 
an  estoppel  in  pais  does  not  arise  from  the  mere  omission  to  give 
special  notice  of  an  equity  to  one  already  aware  of  its  existence.  In 
Dyer  v.  Cady,  20  Oonn.  563,  Hinkak,  J.,  says :  ^'  The  rule  on  this 
subject,  which  the  court  has  repeatedly  sanctioned,  is  that  when  one^ 
by  his  words  or  conduct,  willfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act  in  that 
belief,  so  as  to  alter  his  own  previous  position,  the  former  is  pre- 
cluded from  averring,  as  against  the  latter,  a  different  state  of  things 
as  existing  at  the  same  time."  In  Roe  v.  Jerome,  18  Oonn.,  the 
defendant  had  represented  that  a  certain  bill  of  exchange  was  good 
business  paper ;  and  it  was  held  that  he  could  not  be  permitted  to 
deny  that,  as  against  a  person  who  had  received  it  upon  the  credit 
of  such  assertion.  And  it  is  said  in  reference  to  this,  that  ^^  who- 
ever, by  his  words  or  conduct,  causes  another  to  believe  in  the  exist- 
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ence  of  a  certain  state  of  things,  and  thus  induces  him  to  act  on 
that  belief,  so  as  injuriously  to  affect  his  previous  position,  he  is  con- 
cluded from  arerring  a  different  state  of  things  as  existing  at  the 
time.  And  eyen  if  a  party  negligently  and  silently  stands  by  and 
allows  another  to  contract,  on  the  faith  and  undat^tanding  of  a  fact 
which  he  can  contradict,  he  cannot  afterward  contradict  that  &oty 
as  against  that  person  who  may  be  injured  thereby."  In  Pochard  r. 
SearSf  6  AdoL  &  Ellis,  475,  the  plaintiff's  property  was  in  the  pos- 
session of  an  execution  debtor,  and  he  stood  by  consulting  with  the 
execution  creditor,  making  no  claim  whateyer  to  the  property,  while 
ihe  officer  sold  it  to  the  defendant  It  was  held  that  he  could  not 
recover  against  the  defendant  in  an  action  of  trover,  on  the  ground 
that  he  had  authorized  tbe  sale.  The  court  say:  '^ When  one  by  his 
words  or  conduct  willfully  causes  another  to  believe  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so 
as  to  alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time."  In  Dezell  v.  OdeiUy  3  Hill,  215,  an  officer  had  levied 
upon  property  and  had  delivered  it  to  a  receiptor,  and  it  was  held 
that  the  receiptor  was  estopped  from  claiming  title  to  the  property. 
It  was  said  by  Oowen,  J. :  ^  We  then  have  a  clear  case  of  an  admiB* 
«ion  by  the  defendant,  intended  to  influence  the  conduct  of  the  man 
with  whom  he  was  dealing,  and  actually  leading  him  into  a  line  of 
conduct  which  must  be  prejudicial  to  his  interests,  unless  the 
defendant  be  cut  off  from  the  power  of  retraction.  This  I  under- 
stand to  be  the  very  definition  of  an  estoppel  in  pais.'* 

I  have  cited  these  cases  from  a  great  many,  simply  to  show  the 
language  used,  with  great  uniformity,  by  the  courts  in  reference  to 
estoppels  in  pais.  With  the  exception  of  a  few  cases,  which  I  will 
soon  notice,  my  attention  has  been  called  to  cases  only  where  this 
doctrine  was  applied  to  conclude  parties  who  had  expressly  or  im- 
pliedly admitted  or  denied  certain  facts ;  and  to  no  cases  where  a 
party  had  only  promised  something  for  the  future,  when  the  facts 
were  equally  known  to  both  parties.  In  this  case  the  fact  that  the 
note  would  outlaw  was  equally  known  to  both  parties.  The  plaint- 
iff did  not  rely  upon  the  statement  of  any  fact  made  by  the  defend- 
anty  but  he  relied  upon  the  promises*  of  the  defendant,  which  the 
latter  saw  fit  to  break.  If  a  creditor  should  present  his  claim  to  his 
debtor,  not  knowing  precisely  when  it  fell  due,  and  when  it  would 
be  outlawed,  but  believing  that  it  was  about  to  outlaw,  and  ths 
Vol.  L  — 70 


S64  NEW  YOKE, 

Shapley  ▼.  Abbott. 


debtor,  professing  to  Imow  when  it  fell  due  and  when  it  woold  out*' 
law,  should  represent  that  it  had  a  month  longer  to  ran,  and  reqnest 
the  creditor  to  delay,  and  the  creditor  should  thereupon  delay  the 
month,  when  in  fact  the  claim  had  but  one  week  to  run,  the  debtor 
would  be  oonduded  by  the  statement  he  had  made,  and  would  be 
estopped  from  claiming  that  the  claim  was  outhiwed  before  the 
expiration  of  the  month.  Here  would  be  the  representation  of  a 
Csot  upon  which  the  creditor,  not  knowing  the  truth,  relied.  Aa 
another  illustration  of  the  rule,  as  I  claim  it  to  be :  suppose  I  meet 
the  maker  of  a  note  which  I  hold,  and  we  both  know  that  it  is 
about  to  outlaw,  and  I  request  him  to  give  a  written  acknowledge- 
ment, renewing  it,  and  to  leave  it  with  my  banker,  and  he  promises 
to  do  so;  I  afterward  see  him,  before  the  note  is  outlawed,  and  h^ 
says  he  has  done  so,  and  I,  relying  upon  this,  permit  the  stetute  to* 
run.  But  it  turns  out  that  he  did  not  leave  the  written  acknowl- 
edgment. Here  again  would  be  the  representation  of  a  fact ;  and 
in  a  suit  upon  the  note  the  maker  would  be  concluded  by  his  repre- 
sentation, upon  which  I  relied,  and  would  be  estopped  from  deny- 
ing a  written  acknowledgment. 

Our  attention  has  been  called  to  the  cases  where  it  has  been  held 
that  a  party  may  be  prevented  by  estoppel  from  availing  himself  of 
tlie  defense  of  usury.  Ferguson  v.  Hamiltony  35  Barb.  427 ;  Cham^ 
herlain  v.  Townsendy  26  id.  611 ;  The  Merchants^  Bank  of  Brooklyn 
V.  Townsendy  17  How.  Pr.  569 ;  Mason  v.  Anthony,  3  Keyes,  609. 
In  all  these  cases  there  was  the  representetion  of  a  fact,  to  wit,  that 
there  was  no  usury,  to  a  party  ignorant  of  the  truth  and  who  relied 
upon  the  representetion.  But  suppose  the  representetion  had  been 
made  to  a  party  who  knew  of  the  usury,  or  suppose  there  had  sim- 
ply been  a  promise  not  to  plead  usury,  would  the  courts  have  held 
that  there  was  an  estoppel  ? 

In  the  cases  of  Crawford  v.  Lockwood,  9  How.  Pr.  547,  KnettU  v. 
Newcomb,  31  Barb.  169,  and  same  case,  22  N.  Y.  249,  it  was  held 
that  a  waiver,  in  writing,  of  the  benefit  of  the  statute  of  exemptions, 
made  at  the  time  the  credit  was  given,  did  not  estop  the  party  from 
claiming  the  protection  of  the  statute,  although  he  obteined  the 
credit  from  the  other  party  by  his  reliance  upon  this  waiver.  In 
the  first  two  cases,  the  decisions  were  placed  upon  the  ground  that 
the  doctrine  of  estoppel  did  not  apply,  as  there  was  no  representa- 
tion of  a  fae^  by  the  one  party  which  was  unknown  to  the  other 
party,  and  upon  which  he  relied.    In  the  last  case,  the  decision  was 
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pat  upon  the  broad  ground  of  publio  polioy;  and* it  was  held,  in 
Bubstance,  that  the  agreement  to  waive  the  benefit  of  the  statute  of 
exemptions  oould  not  operate  in  any  way^  either  as  a  waiver^  or  as 
an  agreement,  or  by  way  of  estoppel,  for  the  reason  that  it  would 
subvert  the  policy  of  the  law.  The  same  reason  will  apply  to  this 
case.  The  policy  of  the  statute,  requiring  that  every  promise  or 
acknowledgment  to  take  a  case  out  of  the  statute  shsdl  be  in  writ- 
ing, signed  by  the  party  to  be  charged,  is  to  prevent  fraud  and  per* 
juries.  And  it  is  the  duty  of  courts  so  to  administer  the  law  as  to 
uphold  this  policy.  If  a  parol  promise  not  to  plead  the  statute  is 
to  be  held  operative,  either  as  a  waiver,  or  an  agreement,  or  by  way 
•of  estoppel,  to  subvert  the  statute,  then  all  the  mischief  as  this  case 
shows,  will  be  let  in  which  it  was  the  policy  of  the  law  to  shut  out» 
The  statute  of  frauds  requires  certain  contracts  to  be  in  writing 
Gan  a  party  be  deprived  of  the  benefit  and  protection  of  this  statute 
by  any  parol  waiver,  agreement  or  estoppel  ?  Suppose  a  seller  of 
real  estate  should  agree  with  the  purchaser  that  it  need  not  be 
reduced  to  writing,  and  that  he  would  not  plead  the  statute  of 
frauds;  would  he.be  estopped,  when  sued  upon  the  contract  of  sale, 
from  setting  up  the  statute  as  a  defense  ?  No  case  can  be  found 
asserting  such  a  doctrine.  Courts  of  equity,  not  courts  of  law,  will 
enforce  the  specific  performance  of  parol  contracts  for  the  sale  of 
lands  in  cases  of  part  performance^;  Story's  Eq.  Jar.,  §  759,  et  seq 
But  this  is  not  upon  the  doctrine  of  estoppel,  but  upon  that  of  fraud. 
These  courts  have  jurisdiction  of  frauds,  and,  under  this  acknowl- 
edged head  of  jurisdiction,  they  take  jurisdiction  of  such  cases  and 
administer  their  equitable  relief  by  compelling  performance.  If 
they  proceeded  upon  the  doctrine  of  estoppel,  there  would  be  no 
necessity  for  part  performance,  and  they  could  afford  relief  in  every 
case  where  the  writing  was  omitted  in  reliance  upon  the  declara- 
tions or  promise  of  the  other  party,  waiving  or  agreeing  not  to  plead 
the  statute ;  and  if  the  doctrine  of  estoppel  controlled  such  cases, 
payment  or  part  payment  would  be  just  as  eflfectual  to  uphold  the 
estoppel  as  any  other  part  performance;  and  courts  of  law,  as  well 
as  courts  of  equity,  would  uphold  such  contracts,  as  the  defendant 
would  always  come  into  court  estopped  from  denying  that  the  con- 
tract was  in  writing.  I  have  no  doubt  that  if  the  buyer  of  land 
should  have  the  contract  drawn  and  left  with  his  attorney  for  th 
seller  to  sign,  and  the  latter  should  represent  to  him  that  he  hud 
signed  it,  and  on  the  faith  of  this  the  buyer  should  pay  the  pur- 
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^^kase-money,  the  aeller  would  be  estopped  firom  denying  tliat  he 
bad  signed  it,  and  the  contract  could  be  enforced,  certainly  in  equity, 
rand  I  think  in  law. 

A  party  may,  undoubtedly,  without  trenching  upon  public  policy, 
waive  the  defense  of  usury,  or  of  the  statute  of  frauds,  or  of  the 
statute  of  limitations,  by  omitting  to  set  up  the  defense  when  sued. 
And  h3  may  waive  his  statute  exemption  Iby  turning  out  exempt 
property  when  the  officer  comes  with  the  execution ;  but  no  case 
tias  occurred  to  me  in  which  a  party  can,  in  advance,  make  a  valid 
promise  that  a  statute  founded  in  public  policy  shall  be  inoperative. 

There  are  a  few  cases  which  seem  to  be  in  conflict  with  the  con- 
clusion I  have  reached  as  to  the  statute  of  limitations.  In  Warren' 
V.  Walker^  23  Maine,  453,  there  was,  at  the  bottom  of  a  bill,  the 
following  memorandum,  signed  by  the'  defendant :  ^*  I  hereby  waive 
-all  defense  which  I  might  otherwise  make  to  the  above  bill,  by  law, 
under  and  by  virtue  of  any  statute  of  limitations;"  and  it  was  held 
not  sufficient,  as  an  acknowledgment  of  indebtedness,  or  as  an 
•express  promise,  to  take  the  case  out  of  the  operation  of  the  statute 
of  th£t  state ;  because  the  statute  required  that  the  promise  or 
acknowledgment  should  be  not  only  in  writing,  but  ^^an  express 
one ;''  and  here  it  ^as  only  an  implied  promise. 

It  was  held,  however,  that  this  memorandum  contained  an  implied 
4igreement  not  to  set  up  the  statute ;  and,  as  there  was  a  considera- 
tion proved  for  this  agreement  (unlike  the  case  we  are  considering), 
it  was  held  that  the  defendant  was  bound  by  the  agreement  But 
in  Hodgdon  v.  Chase^  29  Maine,  51,  it  was  held  that  a  parol  promise, 
founded  upon  a  valuable  consideration,  made  by  the  defendant  to 
waive  the  statute  of  limitations  and  take  no  advantage  of  the  same, 
would  not  preclude  him  from  setting  up  the  statute  as  a  defense ; 
■and  such  is  the  settled  law  in  that  state.  32  Maine,  169.  In 
Webber  v.  Williams  College^  23  Pick.  302,  the  treasurer  of  the  col- 
lege addressed  a  letter  to  the  plaintiff,  in  answer  to  a  demand  foi 
payment,  proposing  that  if  he  would  forbear  bringing  his  action  at 
that  time  he  should  have  the  same  rights  for  one  year  more  that 
he  then  had ;  the  plaintiff,  in  answer,  stated  tliat  he  would  not  con- 
•sent  to  postpone  bringing  his  action  as  proposed,  but  in  point  of 
fiEU^t  he  did  so  postpone  it  till  after  the  six  years.  The  court  held 
that  it  was  a  sufficient  aompliance  with  the  defendants'  offer;  that 
thoy  were  bound  by  it,  and  that  it  was  a  good  waiver  of  the  statute 
•of  limitations.    The  decision  was  not  put  upon  the  doctrine  of 
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estoppel,  bat  seems  to  have  been  put  npon  tliat  of  waiver.  If  th& 
court  intended  to  rest  its  decision  solely  upon  the  latter  ground,  I 
cannot  assent  to  it.  The  letter  written  by  the  treasurer  was  proba* 
bly,  under  the  circumstances,  a  sufficient  acknowledgment  in  writ> 
ing  of  the  debt,  to  save  it  from  the  statute;  and  upon  this  ground 
ti^e  decision  of  the  case  could,  with  more  propriety,  have  been 
placed.  In  the  UHca  Insurance  Co.  y.  Bloodgood,  4  Wend.  652,  the 
suit  was  upon  a  note  dated  April  28th,  1818.  On  the  26th  of  Au» 
gust,  1824>  the  defendant  gives  a  stipulation,  as  follows :  **  Whereas,, 
the  TJtica  Insurance  Company  hold  my  note,  dated  April  28th,  1818,. 
indorsed  by  0.  0.  B.  for  $1,900 ;  now,  therefore,  I  hereby  agree  not 
to  plead  the  statute  of  limitations  in  a  prosecution  for  any  balance 
that  may  be  due  on  said  note."  Suthebland,  J.,  writing;  the 
opinion  of  the  court,  says :  *^  The  defendant  is  estopped  by  his  stip- 
ulation from  availing  himself  of  the  statute  of  limitations."  Thi» 
is  all  that  is  said  about  estoppel.  There  is  no  discussion,  and  no- 
authority  is  cited.  It  is  clear  to  my  mind,  that  the  learned  judge 
did  not  use  the  word  estoppel  in  the  technical  sense  of  estoppel  in 
pais.  All  he  meant  was,  that  the  defendant  was  deprived  of  the- 
benefit  of  the  statute  by  his  stipulation.  It  was  wholly  unneceS' 
sary  to  resort  to  the  doctrine  of  estoppel  in  pais,  as  the  stipulation,, 
beyond  all  question,  contained  a  sufKcient  acknowledgment  of  the 
debt  to  take  it  out  of  the  statute.  In  Oaylord  v.  Van  Loan,  15> 
Wend.  308,  the  plaintiff  held  the  notes  in  suit,  and  other  demands, 
and  met  the  defendant,  and  claimed  of  him  a  large  balance  due. 
The  defendant  denied  that  he  owed  the  plaintiff  any  thing;  and 
when  informed  that  the  demands  must  be  sued  unless  renewed,  he- 
said  that  he  would  not  avail  himself  of  the  statute,  and  that  a  lu't 
need  not  be  brought  on  that  account  On  the  trial  these  fiEicts  were 
proved,  and  the  circuit  judge  charged  the  jury :  ^'  That  it  was  for 
them  to  say  whether  a  conditional  promise  had  not  been  established;: 
whether  what  was  said  by  the  defendant  was  not  tatamount  to 
saying,  *  if  you  prove  I  owe  you  any  thing,  I  will  pay  you ;'  and 
instructed  them  that,  if  such  had  been  the  language  of  the  defendant, 
it  would  avoid  the  statute  of  limitations,  or  prevent  its  being  a  bai- 
to  the  plaintiff's  recovery."  This  was  all  that  was  said  by  the  judge- 
about  the  statute  of  limitations,  and  nothing  was  said  about  estoppeL 
Upon  the  argument  in  the  supreme  court  nothing  was  said  by 
counsel  about  estopi>el,  and  the  counsel  for  plaintiff  attempted  to 
uphold  the  verdict  upon  the  very  ground  taken  by  the  circuit  judge 
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in  his  charge;  bat  the  Qoiirt  held  the  charge  to  be  erroneonSy  and 
granted  a  new  trial,  upon  the  ground  that  what  the  defendant  Baid 
could  not  be  construed  into  a  new  promise  or  recognition  of  indebt- 
ednesSy  while  he  denied  all  indebtedness,  and  this  was  all  that  was 
really,  decided  in  the  case. 

Judge  Nelson,  writing  the  opinion  of  the  court,  says :  '^Although 
we  cannot,  upon  any  consistent  reasoning,  infer  a  new  promise  to 
pay  the  notes  from  what  was  said  by  the  defendant,  taking  the 
whole  together,  yet  we  do  not  say  the  plaintiff  is  entirely  remedi^ 
less ;  **  and  then  he  goes  on  to  discuss  the  doctrine  of  estoppel  in  pais, 
and  reaches  the  conclusion  that  the  defendant  might  be  estopped 
from  claiming  the  protection  of  the  statute.  But  all  he  says  in  this 
branch  of  the  opinion  is  obiter.  He  cites  the  case  of  Utica  Insurance 
Co.  Y.  Bhodgood.  All  the  other  authorities  cited  are  upon  the  general 
doctrine  of  estoppel  in  pais,  where  it  was  held  that  a  party  was 
estopped  by  the  admission  or  denial  of  a  fact  upon  which  another 
party  had  acted.  While  I  think  this  portion  of  the  opinion  unsound, 
it  would  not  be  a  conclusive  authority,  if  sound,  under  our  present 
statute.  In  Broohman  y.  Metcalfe  4  Bob.  568,  there  was  no  agree* 
ment  not  to  plead  the  statute,  and  no  waiter  of  the  statute  by  the 
defendant  During  the  pendency  of  an  action  upon  a  promissory 
note,  by  the  plaintifb  against  the  maker,  the  defendant  promised 
that,  if  they  would  suspend  bringing  an  action  upon  another  note 
given  by  him  at  the  same  time,  he  would  abide  the  decision  in  the 
action  then  pending.  The  plaintiff  omitted  to  sue  the  defendant 
until  the  other  action  was  finally  decided,  and  then  his  note  against 
the  defendant  was  outlawed.  The  defendant  set  up  the  statute  of 
limitations,  and  on  the  trial  denied,  as  a  witness,  the  alleged  promise. 
The  plaintiffs  recovered,  and,  on  appeal,  the  court  held,  that  while 
defendant's  promise  was  not  sufficient,  being  by  parol,  to  save  the 
note  from  the  statute,  yet  that  the  defendant  was  estopped  from  avail- 
ing himself  of  the  statute.  While  I  cannot  assent  to  the  doctrine 
of  this  case,  it  is  a  fair  illustration  of  the  mischief  that  will  follow  if 
estoppels,  upheld  by  parol  declarations,  shall  be  permitted  practically 
to  subvert  the  statute.  Fraud  and  perjury  will  be  resorted  to  for  the 
purpose  of  prolonging  the  existence  of  stale  demands ;  and  when  a 
party  fails  to  uphold  a  parol  promise,  because  it  is  condemned  by 
the  statute,  he  will  seek  to  reap  the  benefit  of  it  as  an  estoppel 

I  am  therefore  in  favor  of  reversing  the  judgment  of  the  general 
term,  and  affirming  that  of  the  county  court,  with  costs. 
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SiiTHEBLAND^  J.  Assume  that  the  appellant's  promifle,  agrees 
ment  or  statement,  whicherer  jou  choose  to  call  it,  that  he  wonld 
not  plead  the  statute  of  limitations,  might  have  been  regarded  as  an 
express  promise  to  pay  the  debt,  or  as  an  acknowledgment  of  the 
debt  as  subsisting,  from  which  a  promise  to  pay  might  have  been 
implied  before  the  code;  or  assuming  that,  had  such  promise, agree- 
ment or  statement  been  in  writing,  it  would  have  been  sufficient 
evidence  of  a  new  or  continuing  contract,  within  section  110  of  the 
oode ;  that  the  respondent  cannot  use  the  promise,  agreement  or 
statement  as  an  estoppel,  or  by  way  of  estoppel,  is  not'  a  sequence  of 
either  assumption. 

True,  the  promise  could  not  be  actuisdly  used  both  ways  in  the 
same  case ;  but  what  I  mean  is,  that  it  does  not  follow  that  it  cannot 
be  used  or  receiyed  as  an  estoppel,  because,  had  it  been  in  writin^^ 
it  would,  or  might  have  been,  sufficient  evidence  of  a  new  or  con^ 
tinning  contract,  within  section  110  of  the  code. 

But  the  promise  was  not  in  writing,  and  therefore  could  not  be 
used  by  the  respondent  under  section  110  of  the  code;  and  the 
questioli  is,  whether  it  could  be  used  by  him  by  way  of  estoppel 

I  think,  clearly  not  If  it  estops  the  appellant,  what  does  it  estop 
him  from  ?  Why,  from  effectually  pleading  the  statute  of  limit^ 
tions.  Nothing  more,  or  less,  or  other.  Now,  one  may  waive,  or 
lay  aside,  the  protection  or  benefit  which  his  position  gives  him  the 
right  to  claim  under  a  statute;  that  is,  one  owing  a  usurious  or 
outlawed  debt  may  pay  it,  or  he  may,  I  assume,  by  his  conduct  or 
words  estop  himself  from  proving  that  the  debt  is  outlawed,  or  is 
usurious ;  but  one  cannot  estop  himself  from  pleading  the  statute 
of  limitations,  or  the  statute  against  usury,  or  any  other  public 
statute.  One  may  lay  aside  or  waive  the  protection  of  a  statute, 
but  he  cannot  lay  aside  or  suspend  the  statute ;  and  to  permit  one 
to  estop  himself  flrom  pleading  a  statute  would  in  effect  be  per- 
mitting him  to  thwart  or  suspend  the  operation  of  the  statute. 

Blackstone  says  (3  Oom.  308),  thac  <m  estoppel  may  be  a  special 
plea  in  bar,  ^^  which  happens  where  a  man  has  done  some  act,  oi 
executed  some  deed,  which  estops  or  precludes  him  from  averring 
any  thing  to  the  contrary.^'  That  is,  applying  what  Blackstone  says 
to  this  case,  the  plaintiff  and  respondent  might  have  pleaded  in  bar 
of  the  defendants  plea  of  the  statute  of  limitations,  that  he  had 
done  some  act  or  executed  some  deed  which  estopped  him  Arom 
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effeotnally  pleading  the  statute;  that  is,  from  proying  that  the 
statute  had  attached. 

One  by  his  contact,  by  act,  or  words,  may  estop  himself  from 
proving  or  showing  that  a  different  state  of  things,  or  of  fisusts, 
existed  than  he  misrepresented  or  induced  another  party  to  belieye 
existed  at  the  time  of  his  misrepresentation  or  act. 

The  defendant's  promise  or  statement  in  this  case,  whichever  you 
call  it,  has  none  of  the  elements  or  features  of  an  estoppel.  It  is  a 
promise  or  agreement  not  to  do  a  thing  in  the  fature.  Gall  it  a 
statement,  and  it  cannot  be  tortured  into  being  an  act  of  estoppel, 
within  the  meaning  of  the  doctrine  of  estoppel,  or  within  any 
authoritatiye  precedents  of  the  application  of  that  doctrine. 

The  defendant's  promise  or  statement  was  in  words,  of  course ; 
but  it  would  be  absurd  to  call  it  a  representation  or  statement  of^ 
or  as  to,  any  past  or  then  present  fact  or  state  of  things.  There 
was  no  representation  or  deception  as  to  any  then  existing  state  of 
things;  indeed,  no  representation  at  all;  no  pretense  on  the  part 
of  the  plaintiff  of  ignorance  of  any  fact  known  to  the  defendant. 

If  the  plaintiff  has  been  deceived  or  injured,  he  has  been  deceived 
and  injured  by  the  defendant's  pleading  the  statute  of  limitations 
after  promising  not  to  do  so ;  that  is,  by  the  breach  of  his  promise 
or  agreement ;  and  every  one  who  takes  a  promise  for  the  payment 
of  money,  or  to  do  or  not  to  do  a  certain  thing,  expecting  the  promise 
to  be  kept,  is  liable  to  be  deceived  and  injured  in  the  same  way. 

Will  it  be  pretended  that  a  promise  not  to  plead  or  set  up  usury, 
or  in&ncy,  or  coverture,  whether  in  the  note  evidencing  the  debt, 
or  outside  of  it,  would  estop  or  preclude  the  promisor  flrom  effectu- 
ally pleading  and  proving  the  usury,  or  infancy,  or  coverture? 
Nay,  farther,  if  the  defendant  is  estopped  by  his  promise  not  to 
plead  or  avail  himself  of  the  statute  of  limitations,  why  is  not  the 
giver  of  every  note  for  a  usurious  loan  estopped,  by  the  note,  from 
pleading  and  proving  the  usurious  agreement  ?  Certainly  it  may 
be  said  that  the  party  making  the  loan  and  taking  the  note  relied 
upon  the  promisor's  keeping  his  promise  and  paying  the  note ;  and 
certainly  the  note  implies  a  promise  not  to  plead  or  take  advantage 
of  the  law  against  usury. 

The  substance  of  all  that  has  been  said  by  me  in  this  cose,  if  na 
said  by  Judge  Seldbn,  was  implied  in  or  follows  trom  what  he  did 
say  in  Crawford  v.  Locktoood,  9  How.  Pr.  550,  551 ;  and  what- 
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erer  there  be  in  the  opinions  in  Gaylord  y.  Van  Loan,  15  Wend. 
8Q8»  and  The  Utiea  Ins.  Co.  r.  Bloodgood,  4  Wend.  653,  inconBistent 
with  what  was  said  by  Jndge  Sbldbk  on  this  snbjeot  of  estoppel  in 
Oraw/ord  y.  Lookwoodf  should  be  regarded  as  not  good  law.  See, 
also,  Knettle  y.  Newcomb,  31  Barb.  169. 

The  afflrmanoe  of  the  judgment  in  the  last  oited  oase  (32  N.  Y. 
^V)f  on  th*e  ground  upon  which  a  majority  of  the  court  affirmed  it» 
was  no  way  inoonsistent  with  the  yiews  expressed  by  Judge  Sbldbv 
in  Crawford  y.  Lookwoodf  supra,  and  who  was  for  affirming  the 
judgment  in  KnettU  y.  Neweomh,  for  the  reasons  stated  by  him  in 
Crawford  y.  Lockwood. 

The  judgment  of  the  supreme  court,  reyersing  the  judgment  of 
the  county  courts  should  be  reyersed. 

Judgment  of  supreme  court  reversed. 


THOiur  y.  Kkapp,  appellant  """ ' 


■^..«  • 


(4SN.T.4M.) 

Breach  qf  promim  to  marry — damage. 

When  the  defendant  In  an  action  for  a  breach  of  promise  to  many  attempts  to 
JuBtify  hk  breach  by  all^ghig  In  bis  answer,  as  the  cause  of  his  desertion,  tlial 
the  plaintiir  has  had  criminal  interoonrse  with  yarioas  persons,  and  fails  to 
proye  the  allegation,  the  Juy  haye  the  right  to  take  tliis  drcomstanoe  into 
consideration  in  aggrayation  of  the  damages  to  which  the  plaintiff  may  be 
entitled. 

AonoK  to  recoyer  damages  for  breach  of  a  oontraot  to  marry. 
The  defendant  alleged,  in  his  answer  as  a  defense,  the  unchastity  of 
the  plaintiff.  Under  the  change  of  the  court,  which  is  sufficiently 
set  forth  in  the  opinion,  the  jury  rendered  a  yerdict  for  the  plaintiff 
for  the  sum  of  14,000.  The  judgment  entered  upon  this  yerdict  was 
affirmed,  on  appeal,  by  the  supreme  court  at  general  term,  and  fbs 
defendant  appealed  to  this  court 

John  Thompson,  for  appellant 

Homer  A.  Nelson,  for  respondent 
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Easl^  0.  J.  The  defendant,  in  his  answer,  alleged  that  at  the 
rime  of  the  alleged  promise  of  marriage,  ''the  plaintiff  was  a  com- 
mon prostitute,  and  still  is  so,  and  was  then  and  still  is  of  a  bad 
character,  and  was  and  is  an  unchaste  woman,  and  had  and  has 
ilh'cit  intercourse  with  various  persons."  On  the  trial  the  defend* 
ar.  t  did  not  attempt  to  prove  any  of  these  allegations;  and  the  court, 
in  the  charge  to  the  jury,  among  other  things,  charged  as  follows : 
*^  Where  a  defendani^  in  his  answer,  attempts  to  justify  his  breach 
of  promise  of  marriage  by  stating  therein,  and  thus  placing  upon 
the  record,  as  the  cause  of  his  desertion  of  the  plaintiff,  that  she  has 
had  criminal  intercourse  with  various  persons,  and  fails  to  prove  it, 
the  jury  have  a  right  to  take  this  circumstance  into  consideration, 
in  aggravation  of  the  damages  to  which  the  plaintiff  may  be  enti* 
tied."  The  only  question  we  are  called  upon  to  consider,  arises 
upon  the  exception  to  this  charge. 

In  Southard  v.  Rexford^  6  Cow.  254>  the  action  was  for  breach  of 
promise  of  marriage.  The  defendant,  with  the  general  issue,  gave 
notice  that  he  would  prove  in  his  defense  that  the  plaintiff  had,  at 
various  times  and  with  various  persons,  specifying  them,  committed 
fornication  after  the  alleged  promise.  He  attempted,  at  the  trial, 
to  prove  this  branch  of  his  defense,  but  failed.  On  the  question  of 
damages  the  judge  charged :  ''  That  in  cases  of  this  kind  the  dama- 
ges are  always  in  the  discretion  of  the  jury;  and  in  fixing  the 
amount  they  have  a  right  to  take  into  consideration  the  nature  of 
the  defense  set  up  by  the  defendant;  that  in  his  defense  he  bad 
attempted  to  excuse  his  abandonment  of  the  plaintiff  on  the  ground 
that  she  was  unchaste  and  had  committed  fornication  with  different 
individuals.  But  it  appeared,  from  the  testimony  of  his  own  wit- 
nesses, that  her  character  in  that  respect  had  not  been  tarnished, 
even  by  the  breath  of  suspicion ;  that  with  such  a  defense  on  the 
record,  a  verdict  for  nominal  or  trifling  damages  might  be  worse 
for  her  reputation  than  a  general  verdict  for  defendant;  that,  if  the 
defendant  had  won  her  affections  and  promised  her  marriage,  and 
had  not  only  deserted  her  without  cause,  but  had  also  spread  this 
defense  upon  the  record,  for  the  purpose  of  destroying  her  character, 
the  jury  would  be  justified  in  giving  exemplary  damage&"  The 
plaintiff  recovered,  and  the  supreme  court  held  this  charge  to  be 
correct  Judge  Suthebland,  writing  the  opinion  of  the  court, 
says:  ''Where  the  defendant  attempts  to  justify  his  breach  of 
promise  of  marriage,  by  stating  upon  the  record,  as  the  cause  of  his 
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desertion  of  the  plaintifl^  that  she  had  repeatedly  had  oriminal  inter- 
coarse  with  various  persons,  and  fails  entirely  in  proving  it,  this  is 
a  cirenmstance  which  oaght  to  aggravate  the  damages.  A  verdict 
for  nominal  or  trifling  damages,  under  such  circumstances,  would 
be  fatal  to  the  character  of  the  plaintiff;  and  it  would  be  matter  of 
regret,  indeed,  if  a  check  upon  a  license  of  this  description  did  not 
exist,  in  the  power  of  the  jury  to  take  it  into  consideration  in 
aggravation  of  damages.''  This  case  was  decided  in  1826,  and,  sq 
far  as  I  can  discover,  has  never  been  questioned.  In  Parsons  on 
Oontracts,  551,  the  author  says:  ^^If  the  defendant  has  undertaken 
to  rest  his  defense,  in  whole  or  in  part,  on  the  general  bad  character 
or  the  oriminal  conduct  of  the  plaintiff,  and  fail  altogether  in  the 
proof,  it  has  been  distinctly  held  that  the  jury  may  consider  this  in 
aggravation  of  damages,''  and  he  refers  to  the  case  of  Southard  t. 
Rexfard  as  his  authority. 

The  case  of  Southard  v.  Rezford  is  also  cited  with  approval  by 
Judge  iKGBAHAJf  in  Kniffin  v.  McOonneUy  30  N.  Y.  285.  That  was 
an  action  to  recover  damages  for  breach  of  promise  of  marriage. 
The  defendant,  under  a  general  denial,  offered,  in  mitigation  of 
damages,  and  was  allowed  to  give,  some  evidence  tending  to  show 
acts  of  improper  and  lewd  conduct  on  the  part  of  the  plaintiff,  for 
the  purpose  of  proving  criminal  intercourse  with  other  men.  The 
presiding  judge,  among  other  things,  charged  the  jury,  that,  if  the 
defendant  had  attempted  to  prove  plaintiff  guilty  of  misconduct 
with  other  men,  of  which  he  knew  she  was  not  guilty,  it  aggravated 
the  damages.  Judge  Ikgbaham,  writing  the  opinion,  recognizes 
and  approves  the  rule  laid  down  in  Southard  v.  Rezford  But, 
while  he  holds  that  it  is  an  aggravation  of  the  damages  to  place 
such  allegations  upon  the  record,  he  reaches  the  conclusion  that  it 
is  not  an  aggravation  of  the  damages  to  offer  proof  of  such  allega- 
tions, when  they  are  not  spread  upon  the  record  in  the  answer.  A 
majority  of  the  court,  however,  differed  with  him,  and  held  that  it 
was  an  aggravation  of  the  damages  even  to  offer  and  attempt  the 
proof  of  such  allegations  in  mitigation  of  damages,  without  setting 
them  up  in  the  answer.  It  does  not  appear  that  any  member  of  the 
court  departed  from  the  doctrine  laid  down  in  Southard  v.  Bexford. 
That  case  must  be  regarded  as  an  affirmance  of  that  doctrine,  as  it 
cannot  be  perceived  how  the  offer  of  the  proof  can  be  any  more  an 
«ggravation  of  the  damages  than  to  put  the  same  matter  deliberately 
A  the  answer,  forever  to  remain  among  the  records  of  the  court 
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Hence,  if  we  rested  entirely  upon  aathoriiy,  we  should  be  obliged 
to  hold  that  the  charge  was  right  But  the  charge  can  also  be 
sustained  upon  principle  and  analogy.  The  general  role  as  to 
actions  upon  contracts  is,  that  the  plaintiff  can  only  recover  a  com* 
pensation  for  the  damages  he  has  sustained  by  the  breach  of  the 
defendant,  and  exemplary  or  punitory  damages  are  not  allowed. 
To  this  rule  an  action  for  breach  of  contract  of  marriage  is  an 
exception,  and,  so  £Eur  as  I  can  now  call  to  mind,  the  only  exception* 
As  to  the  measure  of  damages,  this  action  has  always  been  classed 
with  actions  of  torts — as  libel,  slander,  seduction,  criminal  conver* 
sation,  etc  (  Wells  v.  Padgett,  8  Barb.  323 ;  Johnson  y.  Jenkins,  24  N» 
Y.  252 ;  Sedgwick  on  Damages,  368 ;  Bums  y.  Buck,  1  Lansings 
268) ;  and  not  without  reason.  It  is  the  policy  of  the  law  to 
encourage  matrimony,  and  sociel^  has  an  interest  in  contracts  of 
marriage  both  before  and  after  they  are  consummated.  A  man  who 
enters  into  a  contract  of  marriage  with  improper  motives,  and  then 
ruthlessly  and  unjustifiably  breaks  it  off,  does  a  wrong  to  the  woman, 
and  also,  in  a  more  remote  sense,  to  society,  and  he  needs  to  be 
punished  in  the  interest  of  society,  as  well  as  the  man  who  commits 
a  tort  under  circumstances  showing  a  bad  heart  The  rule  of  dam* 
ages  applicable  to  ordinary  contracts  would  be  wholly  inadequate; 
so  much  depends  in  each  case  upon  the  circumstances  surrounding 
it,  and  upon  the  conduct,  standing  and  character  of  the  parties.  In 
all  cases  where  vindictive  damages  are  allowed,  it  is  upon  the  theory 
that  the  defendant's  conduct  has  been  such  that  he  deserves  to  be 
punished ;  and  with  the  view  of  measuring  out  punishment  to  him, 
as  well  as  compensation  to  the  plaintiff,  it  is  always  competent  to 
inquire  into  his  motives  and  intentions;  to  show  that  the  aet  com* 
plained  of  was  done  wantonly,  insolently,  maliciously,  or  with  a  bad 
and  wicked  heart  In  such  actions  it  is  not  only  proper  to  show 
the  main  transaction,  but  any  facts  bearing  upon  or  relating  to  it, 
showing  that  it  was  done  wantonly,  maliciously  and  wickedly,  with 
the  view  of  enhancing  the  damages.  It  is  upon  this  theory,  that,  in 
an  action  of  slander,  the  plaintiff  is  i)ermitted  to  prove  the  repeti* 
tion  of  the  slanderous  words  subsequent  to  the  time  alleged  in  the 
complaint,  even  down  to  the  trial  This  proof  is  allowed,  not  to 
sustain  the  action,  and  not  for  the  purpose  of  recovering  damages 
for  the  words  thus  repeated,  but  solely  for  the  purpose  of  proving 
the  malice  which  prompted  the  utterance  of  the  words  counted  on, 
«Dd  thus  bearing  upon  the  damages  to  be  allowed  on  account  of 
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them.  And  so  if,  instead  of  repeating  the  slanderous  words  orally, 
they  are  repeated  by  being  set  np  as  a  justification  or  in  mitigation 
in  the  answer,  and  thus  placed  upon  the  records  of  the  court,  and 
the  defendant  fails  to  prove  them,  for  precisely  the  same  reason  and 
upon  the  same  theory  the  damages  may  be  enhanced.  So,  in  an 
action  for  breach  of  promise  of  marriage,  it  is  always  competent,  for 
the  purpose  of  enhancing  the  damages,  to  prove  the  motives  that 
iu^tuated  the  defendant;  that  he  entered  into  the  contract  and  broke 
it  with  bad  motives  and  a  wicked  heart;  and  it  is  comi>etent  for 
him  to  prove,  in  mitigation  of  damages,  that  his  motives  were  not 
bad,  and  that  his  conduct  was  neither  cruel  nor  malicious. 

In  the  case  of  Johnson  v.  Jenkins,  24  N.  Y.  252,  it  was  held  com- 
petent, in  mitigation  of  damages,  for  the  defendant  to  prove,  that, 
when  asked  by  the  plaintiff  why  he  had  discontinued  his  visits  to 
her,  he  declared  that  his  affection  and  regard  for  her  were  undimin- 
ished, but  that  he  could  not  marry  her,  because  his  parents  were  so 
violently  opposed  to  the  match.  Judge  Allen,  writing  the  opinion 
•of  the  court,  says:  "  Every  circumstance  attending  the  breaking  off 
•of  the  engagement  becomes  a  part  of  the  res  gestce.  The  reasons 
which  were  operative  and  influential  with  the  defendant  are  material, 
490  fJEff  as  they  can  be  ascertained ;  and  whether  they  are  such,  as 
tending  to  show  a  willingness  to  trifle  with  the  contract  and  with 
the  rights  of  the  plaintiff,  should  enhance  the  damages,  or,  on  the 
4X>ntrary,  showing  a  motive  consistent  with  any  just  appreciation  of 
-and  regard  for  his  duties,  should  confine  the  damages  within  the 
limit  of  a  just  compensation,  will  always  be  for  the  jury  to  deter- 
mine.'' ''Had  the  defendant,  by  his  declarations,  shown  a  wicked 
mind  in  the  transaction,  it  is  evident  that  they  very  properly  would 
have  been  submitted  to  the  jury  further  to  enhance  the  damages.'' 
Suppose  he  had  told  the  plaintiff,  at  any  time  before  the  trial  of  the 
action,  that  he  had  discontinued  his  visits  and  broken  the  contract 
because  she  was  a  prostitute ;  could  she  not,  upon  the  same  princi  • 
pies,  have  proved  this  in  enhancement  of  damages  ?  No  damages 
could  be  allowed  for  defaming  her  by  the  utterance  of  these  words; 
but  they  could  be  proved  as  showing  the  mind  with  which  the  con- 
tract was  broken,  and  as  thus  bearing  upon  the  damages  to  be 
allowed  for  that  So  if  this  language,  instead  of  being  uttered  orally, 
18  pLu)ed  upon  the  record  in  the  answer,  for  the  same  reason  and 
apon  precisely  the  same  principle ;  if  the  defendant  fails  to  prove  it 
and  it  thus  turns  out  to  be  untrue,  it  may  be  taken  into  considera- 
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(don  by  the  jury  in  aggrayation  of  the  damages.  I  therefore  oon* 
elude,  upon  principle  as  well  as  upon  authority,  that  the  charge 
excepted  to  was  free  from  error,  and  the  judgment  should  be 
affirmed. 

E.  Dabwik  Smith,  J.  The  verdict  of  the  jury  establishes  the 
making  and  breach  of  the  contract  of  marriage ;  and,  there  being 
no  exception  to  the  charge  upon  the  merits,  we  must  assume  that 
the  same  was,  in  every  respect,  proper  and  satisfactory  to  the  parties, 
except  upon  the  single  point  relating  to  the  damages,  upon  which 
there  was  taken  a  specific  exception.  The  defendant  had,  in  his 
answer,  spread  upon  the  record,  as  a  defense  to  the  action,  that  the 
plaintiff,  at  the  time  of  the  making  of  the  said  alleged  promise  of 
marriage,  was,  and  still  was,  a  common  prostitute,  and  then  and  still 
was  of  bad  character,  an  unchaste  woman,  and  had  and  has  illicit 
intercourse  with  various  persons.  This  is  a  very  serious,  and,  if 
untrue  and  unfounded,  a  most  wanton  and  wicked,  charge.  And  yet, 
if  the  defendant  had  promised  to  marry  the  plaintiff,  and  was,  at  the 
time,  in  entire  ignorance  of  her  true  character,  it  was  a  defense  to 
the  action,  if  proved,  and  would  justify  his  refusal  to  perform  his 
contract  with  her;  otherwise,  it  was  simply  a  matter  in  mitigation 
of  damages. 

The  charge  appears  to  have  been  entirely  unproved  at  the  trial, 
and  it  does  not  distinctly  appear  whether  proof  of  it  was  or  was  not 
attempted ;  but  the  defendant  would  clearly  have  been  entitled  to 
prove  it,  if  he  had  been  able  to  do  so.  In  the  absence  of  such  proof, 
therefore,  of  this  most  injurious  and  calumnious  charge,  made  upon 
the  record  against  this  plaintiff,  the  question  for  the  decision  of  this 
court  is,  whether  the  jury  were  entitled  to  consider  the  hct  that 
such  charge  had  been  made,  and  thus  spread  upon  the  record,  and 
whether  the  judge  might  properly  suggest  to  them  that  they  had  a 
right  to  take  this  circumstance  into  consideration,  in  aggravation  of 
the  damages  to  which  the  plaintiff  was  entitled.  The  case  of  Southard 
V.  Rexford,  6  Oowen,  is  an  express  authority  in  favor  of  the  correct- 
ness of  the  charge  made  by  the  learned  circuit  judge.  This  case  was 
tried  by  the  late  Chancellor  Walwobth,  then  one  of  the  circuit 
judges,  who  instructed  the  jury  in  a  like  case,  that,  in  cases  of  this 
kind,  the  damages  are  always  in  the  discretion  of  the  jury,  and,  in 
fixing  the  amount,  they  have  a  right  to  take  into  consideration  the 
nature  of  the  defense  set  up  by  the  defendant;  that,  in  his  defensci 
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he  had  sought  to  exoase  his  abandonment  of  the  plaintiff  on  the 
ground  that  she  was  unchaste;  that,  with  such  a  defense  on  the 
record,  a  verdict  for  nominal  damages  might  be  worse  than  a  general 
rerdict  for  the  defendant;  and  that,  where  such  a  defense  was  spread 
upon  the  record  for  the  purpose  of  destroying  her  character,  the 
itiry  would  be  justified  in  giving  exemplary  damages.^  The  court 
in  banc,  upon  a  motion^  for  a  new  trial,  affirmed  this  ruling  at  the 
circuit,  Judge  Sutherland  saying:  ^^That  where  the  defendant 
attempts  to  justify  his  breach  of  his  promise  of  marriage,  by  stating 
upon  the  record,  as  the  cause  of  his  desertion,  that  she  had  had 
criminal  intercourse  with  various  persons,  and  fails  entirely  in 
proving  it,  this  is  a  circumstance  which  ought  to  aggravate  the 
damages."  This  court,  also,  in  Kniffin  v.  McConnell,  30  N.  Y.  288, 
has  substantially  approved  of  this  case  of  Southard  v.  Rezford,  and 
affirmed  this  same  rule,  in  respect  to  the  question  of  damages  in 
acuons  of  this  kind.  In  this  case  of  Kniffin  v.  McConnell,  the 
allegation  of  unchastity  on  the  part  of  the  plaintiff  was  not  set  up 
in  the  answer,  and  proof  of  it  was  not,  for  that  reason,  admitted  as 
a  defense  at  the  trial ;  but  the  proof  tending  to  establish  such  fact 
was  admitted  in  mitigation  of  damages. 

The  proof  having  been  thus  received,  the  circuit  judge,  in  his 
charge  to  the  jury,  among  other  things,  said  to  them  in  respect  to 
fuch  proof,  that  ^'if  the  defendant  had  come  into  court  and 
attempted  to  prove  her  guiliy  of  misconduct  with  other  men,  of 
which  he  knew  she  was  not  guilty,  or  when  the  misconduct  was 
committed  with  himself,  it  aggravates  the  injury  and  aggravates 
the  claim  to  damages.'*  That  case  was  tried  by  me  at  the  circuit, 
and  this  charge  was  made  upon  the  principle  that  the  jury,  in  such 
cases,  were  entitled,  when  they  found  the  contract  of  marriage 
made  and  brok;en,  to  take  into  consideration  all  the  facts  and  cir- 
cumstances of  the  case,  and  the  conduct  of  both  parties  toward 
each  other,  and  particularly  the  conduct  of  the  defendant,  in  hia 
whole  intercourse  with,  and  treatment  of,  the  plaintiff,  in  connec- 
tion with  the  making  and  breach  of  the  contract,  and  afterward,  up 
to  and  including  the  defense  and  trial  of  the  action ;  and  that, 
among  other  facts,  it  was  a  legitimate  subject  for  their  considera- 
tion, if  the  fact  was  so,  that  he  not  only  had  abandoned  her  and 
trifled  with  her  affections,  but  had  sought  to  disgrace  her  and  ruin 
her  character.  This  court  virtually  adopted  the  same  view  of  the 
case.    In  the  opinion  of  Judge  Ingbaham,  who  gave  the  opinion 
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of  the  court,  he  assented  to  the  correctness  of  the  role  on  this  sab* 
ject  as  asserted  in  Southard  y.  Rexford^  and  only  doubted  the  oor- 
rectness  of  the  charge  on  the  ground  that  the  proo&  were  not  giren 
to  sustain  any  allegation  upon  the  record.    He  says,  referring  to 
ibat  case :  '^  The  rule  is  undoubtedly  founded  upon  the  fiict  that  tho 
justification  is  placed  upon  the  record,  and  that  it  will  ever  remain 
there  as  a  reiteration  of  the  charge  against  the  plaintiff;  and  with 
such  an  answer  on  the  record,  a  trifling  verdict  would  show  that 
such  charge  was  not  unfounded.    The  same  rule  applies  in  actions 
of  libel  and  slander;  but  I  have  not  seen  any  case  where  the  rule 
has  been  extended  beyond  a  justification  on  the  record.^    And, 
further,  he  says :  ^'  Certainly  the  rule  should  be  extended  no  ftirther 
Chan  the  case  of  S&uthard  v.  Bexford  has  carried  it,  and  when  it  is 
not  made  part  of  the  record.'*    Although  the  proof  in  that  case 
had  been  given  and  received  for  the  benefit  and  at  the  instance  of 
the  defendant  and  in  mitigation  of  damages,  and  against  the  plaint- 
iff's objection  and  exception,  yet,  because  there  was  no  allegation 
on  the  record  to  warrant  it,  the  learned  judge  thought  the  defend- 
ant's exception  to  the  charge  relating  to  such  proof  a  valid  one,  for 
the  simple  reason  that  the  allegation  to  warrant  it  was  not  upon 
the  record.    A  majoriiy  of  the  court  differed  with  him  on  that 
point ;  but  the  case,  upon  the  view  of  the  learned  judge  himself,  is 
entirely  in  point  in  favor  of  the  instructions  given  by  the  judge,  at 
the  circuit,  in  this  case.    These  cases  rest  upon  the  principle,  which, 
I  think,  is  well  established  in  this  state :  that  the  action  for  th« 
breach  of  the  contract  of  marriage,  though  in  form  of  an  action  of 
assumpsit,  is,  in  fact,  and  always  has  been,  since  it  was  sustained  at 
common  law,  in  respect  to  this  question  of  damages,  really  in  the 
nature  of  an  action  for  a  tort    Damages  in  this  action  have  never 
been  limited  to  the  simple  rule  governing  actions  upon  simple  con- 
tracts for  the  payment  of  money.    This  court  asserted  a  different 
rule  in  the  case  of  Johnson  v.  Jenkins,  24  N.  Y.  252.    In  this  case, 
which  was  an  action  like  this,  for  a  breach  of  promise  to  many,  the 
judge  at  the  circuit  had  charged  that  the  action  was  of  a  class  of 
eases  for  which  the  law  allows  what  are  called  aggravated  damages, 
that  is,  damages  beyond,  and  in  no  way  measured  by,  any  proof  of 
actual  pecuniary  loss  or  injury."    Judge  Allek  said,  in  respect  to 
this  charge:  ^'By  this  I  understand  that  the  jury  was  told,  that,  in 
this  class  of  actions,  as  in  libel,  slander,  seduction,  criminal  cor.ver- 
lation,  *ic.,  they  are  at  liberty  to  give  what  are  termed  punitive 
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damages^  as  distingiUBhed  from  compensatory  damages;"  and 
referred  to  the  case  of  Hunt  v.  B^met,  19  N.  T.  173,  and  to 
Keegder  t.  ThampsaUf  therein  referred  to  and  affirmed.  The  learned 
jndge  also  said,  '^that  damages  in  this  class  of  cases  may  be 
enhanced  by  snch  facts  and  circumstances  as  aggravated  the  injury 
itself  as  adding  to  the  indignity  and  contumely,  increasing  mental 
agony,  and  bringing  public  disgrace  and  consequent  loss  of  repu- 
tation upon  the  injured  party.''  This  rule  clearly  covers  and 
justifles  the  charge  given  in  this  case.  I  think  the  charge  entirely 
oorreot»  and  that  the  judgment  below  should  be  affirmed. 

Judgment  affirmed. 


Shbldok  v.  SHBSMAiir  and  ano.,  appellants. 

(«IK.T.«1) 

LkMiiif  if  MMMT  if  propmrtiff  drioen  hif  flood  upon  ^  kmd  if  tmoOktr. 

The  owner  of  property  which,  without  his  fault  or  negligence,  is  carried  hf 
hi^  water  down  a  stream  and  deposited  upon  the  lands  of  another,  will  no^. 
be  liable  for  any  damage  occasioned  by  it,  onleas  he  reclaim  it*  in  which 
event  he  most  xnake  good  the  damages  done. 

Aonoiir  for  damages  occasioned  as  follows:  The  defendant's  logs 
were  carried  by  a  flood  of  high  water,  without  his  fault,  down  a 
river,  and  deposited  upon  plaintiff's  land,  where  they  remained  for 
about  six  months.  They  were  then  removed  by  one  Pond,  who, 
representing  himself  to  be  the  authorized  agent  of  the  defendants^ 
agreed  with  the  plaintiff  on  the  amount  of  damage  to  be  paid  by 
defendants.  The  only  relation  between  Pond  and  defendants  was  a 
cpntraot  that  the  former  should  take  the  logs  as  they  lay,  pay  the 
land  damages,  saw  them  into  lumber,  and  deliver  the  lumber  to  the 
defendants  at  a  stated  price.  The  plaintiff  was  not  aware  of  this 
<)ontract ;  nor  were  the  defendants  aware  that  Pond  had  represented 
himself  as  their  agent  until  after  they  received  the  lumber.  At  the 
trial  iudgment  was  entered  for  the  plaintiff  which  was  affirmed  bj 
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the  supreme  ooort  at  general  term  on  appeal,  and  this  appeal 
brought  by  defendants. 

Stephen  Brown^  for  appelhmt 

Bdward  F.  Buttard^  for  respondent 

Hmrr,  J.  There  is  a  large  class  of  eases,  in  which  injury  is 
suffered  by  a  party,  where  the  law  gives  no  redress.  If  a  tree  grow- 
ing upon  the  land  of  one  is  blown  down  upon  the  premises  of 
another,  and  in  its  fall  injures  his  shrubbery,  or  his  house,  or  his 
person,  he  has  no  redress  against  him  upon  whose  land  the  tree 
grew.  If  one  builds  a  dam  of  such  strength  that  it  will  give  pro- 
tection against  all  ordinary  floods,  the  occurrence  of  an  extraordinary 
flood  by  which  it  is  carried  away,  and  its  remains  are  lodged  upon 
the  premises  of  the  owner  below,  or  by  means  whereof  the  dam 
below  is  carried  away,  or  the  mill  building  is  destroyed,  gives  no 
claim  against  the  builder  of  the  dam.  If  the  house  of  A.  accident- 
ally take  flre,  and  the  flames  spread  and  consume  the  house  of  B., 
the  latter  has  no  claim  of  indemniiy  upon  A.  If  the  horses  of  A^ 
being  properly  equipped  and  driven,  become  unmanageable,  without 
fiftult  or  negligence,  run  away  and  injure  the  property  or  the  person 
of  his  neighbor,  the  latter  must  suffer  the  loss.  In  these  cases  the 
injury  arises  from  a  fortuitous  occurrence  beyond  the  control  of 
man.  It  is  termed  ^  the  act  of  God."  The  party  through  whom  it 
occurs  is  not  responsible  for  it  The  party  suffering  must  submit 
to  it  as  a  providential  dispensation.  Bgan  v.  N.  Y.  Cen.  B.  B.  Co., 
85  N.  Y.  210 ;  AfUhong  v.  Harvey,  8  Bing.  191 ;  Story  on  Bailnu^ 
§  83,  a,  and  the  learned  note.    Authorities,  post. 

In  all  these  cases,  there  is  no  liabiliiy  on  the  part  of  him  through 
whose  innocent  instrumentality  the  injury  occurs,  and  his  promise 
to  respond  to  the  damages  would  be  without  consideration  and  void. 

In  the  instance  before  us,  the  logs  were  carried  down  the  river 
and  deposited  upon  the  plaintiff's  land,  without  fault  on  the  part 
of  the  defendants  or  of  those  building  or  having  charge  of  the 
boom.  The  defendants  wei^  not  responsible  for  an  injury  arising 
flrom  their  being  thus  deposited,  and  a  promise  to  make  it  good 
would  be  without  consideration,  and  not  obligatory.  Neither  were 
the  defendants  unconditionally  liable  for  the  injury  arising  from 
allowing  the  logs  to  remain  where  deposited.    If  they  chose  tc 
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abandon  their  property  thus  oast  on  shore,  thej  had  the  right  so  to 
do,  and  no  one  could  call  them  to  account  They  were  not  com- 
pelled, however,  to  abandon  it,  but  had  the  right  to  reclaim  it ;  like 
one  whose  fruit  falls,  or  is  blown  upon  his  neighbor's  ground,  the 
ownership  is  not  thereby  lost,  but  the  owner  may  lawfdlly  enter 
upon  the  premises  to  recapture  his  property.  When  he  does  so 
reclaim  or  recapture,  his  liability  to  make  good  the  damage  done  by 
his  property  arises.  He  then  becomes  responsible.  Before  he  can 
reclaim  or  recapture  the  property  thus  astray,  justice  and  equity 
demand  that  he  should  make  good  the  injury  caused  by  its  deposit 
and  its  continuance. 

The  rule  is  sensibly  expressed  by  Domat,  in  the  articles  following, 
nz. :  **  1st.  He  who  has  found  a  thing  that  is  lost  is  bound  to  pre- 
serve it,  and  to  take  care  of  it,  in  order  to  restore  it  to  its  owner. 
*  *  •  And  when  he  does  restore  it,  he  cannot  detain  any  pari 
of  it,  nor  demand  any  thing  for  having  found  it  But  he  will 
recover  only  what  expense  he  has  been  at,  as  shall  be  explained  in 
the  following  article.  2d.  The  person  to  whom  one  restores  the 
tbing  which  he  had  lost,  is  obliged  on  his  part  to  repay  the  money 
that  has  been  laid  out  either  in  keeping  the  thing  or  in  delivering 
it  to  him,  as  if  it  was  some  strayed  beast  which  it  was  necessary  to 
feed,  or  that  the  carriage  of  the  tiling  from  one  place  to  another  had 
obliged  the  person  in  whose  custody  it  was  to  be  at  some  charges ; 
or  if  any  money  has  been  laid  out  in  advertisements,  or  in  having 
the  thing  cried,  in  order  to  give  notice  to  the  owner.  ♦  ♦  • 
3d.  The  proprietor  of  a  ground  on  which  is  thrown  the  rubbish  of 
a  building  that  has  fallen  down,  or  that  which  a  flood  has  carried 
away  from  another's  ground,  is  obliged  to  suffer  him  who  has  had 
the  loss  to  take  away  what  remains,  and  to  allow  him  such  free 
access  to  his  grounds  as  is  necessary  for  that  end.  But  upon  the 
conditions  that  are  explained  in  the  following  article.  4th.  In  the 
cases  of  the  foregoing  article,  he  who  desires  to  have  back  the  mate- 
rials of  his  building  that  is  fallen  down,  or  that  which  a  flood  hatb 
carried  away  from  his  land  and  thrown  upon  another  man's  ground,, 
is  obliged,  on  his  part,  not  only  to  indemnify  the  proprietor  of  said 
ground,  as  to  what  damage  shall  happen  to  be  done  by  taking  away 
the  things  which  have  been  thrown  upon  it,  but  he  is,  moreover, 
bound  to  repair  all  the  damage  which  has  been  already  done  to  the 
ground  by  the  things  since  they  were  cast  upon  it  But  if  he  chooses 
rather  not  to  take  away  any  thing,  he  will  owe  nothing ;  for,  if  he 


572  NEW  YOBK, 


Sheldon  t.  Sherman. 


•abandons  to  the  proprietor  of  that  ground  all  that  has  been  cast 
«pon  it,  he  is  not  bound  to  make  good  a  damage  that  has  happened 
%7  the  bare  effect  of  that  accident,  and  it  is  enough  that  he  loses 
irhat  the  accident  has  carried  away  from  him.  5th.  If  he,  whose 
vnaterials  or  other  things  have  been  thrown  by  these  accidents  on 
the  estate  of  another  person,  be  desirous  to  take  them  away,  he  will 
be  obliged,  besides  the  making  reparation  for  the  damage  sustained 
1)y  the  owner  of  the  ground,  to  take  away  as  well  the  unprofitable 
«tuff  that  can  be  of  no  manner  of  use  as  that  which  is  useful  and 
which  he  is  desirous  to  take  away,  and  to  clear  entirely  the  surface 
of  the  ground  on  which  the  things  have  been  thrown.''  Domat, 
YoL  1,  pp.  334^  335,  part  1,  b.  2,  tit  9,  §  2,  arts.  1,  2,  3,  4,  5,  Loud. 
^  of  1722. 

The  logs  in  question  were  reclaimed  by  the  authority  of  the 
•defendants  and  removed  from  the  premises  of  the  plaintiff.  No  ques- 
tion is  made  as  to  Pond's  authority  to  remove  the  property,  what- 
ever may  be  said  of  his  authority  to  promise  payment  When  the 
defendants  thus  removed  their  property,  they  became  at  once  respon- 
sible for  the  payment  of  the  damages.  If  they  made  no  express 
promise  to  pay  them,  the  law  raises  the  promise,  and  will  sustain  an 
raction  based  upon  it  '^  Where  there  is  a  legal  right  to  demand  a 
sum  of  money  and  there  is  no  other  remedy,  the  law  will  imply  a 
promise  of  payment"  Poor  v.  Ouilford,  6  Seld.  276 ;  Newton  v. 
Coon,  3  Denio,  134 ;  5  Greenleaf,  519. 

The  doctrines  of  Domat  are  sustained  by  Amory  v.  Flyny  10  Johns. 
102,  and  Ryder  v.  Anderson,  4  Dana,  193.  See  also  Story  on 
Bailm.  121,  and  note  621,  a.  Nicholson  v.  Chapman,  2  H.  Black. 
^54,  is  not  analogous,  and  furnishes  no  authority  to  the  contrary. 
Nor  is  the  case  of  Binstead  v.  Bach,  2  W.  Bl.  1117,  or  of  2  Strange, 
278 ;  1  M.  &  S.  290 ;  20  Johns.  28 ;  10  id.  249 ;  4  Wend.  652,  to  the 
point  This  is  not  the  case  of  a  gratuitous  or  voluntary  service,  for 
which  no  compensation  can  be  demanded.  The  use  of  the  plaint- 
iff's land  was  compulsory.  He  never  consented  to  the  use.  He  had 
not  the  power  to  resist  Whether  the  logs  remained  upon  the  prem- 
ises an  unreasonable  length  of  time,  was  a  question  of  &ct  to  be 
decided  by  the  jury,  or  by  the  judge  acting  in  their  place,  if  the 
question  became  important  3  B.  &  G.  213 ;  4  B.  &  Aid.  366,  887 ; 
3  B.  &  B.  692.  The  finding  in  favor  of  the  plaintiff  determines  this 
question  in  his  favor,  upon  the  well  settled  principle  that  every  fiict 
«iot  expressly  found,  shall  be  deemed  to  have  been  found  and  held 
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in  ladh  maimer  a8  to  uphold  the  judgment    36  N.  Y.  840 ;  32  id» 
464;  28  id.  532;  22  id.  323,  426 ;  21  id.  561. 

The  recoyery  was  upon  general  principles  of  law,  without  refer- 
ence to  the  statute.  It  is  not  necessary  to  inroke  it  in  his  behalf 
nor  are  his  rights  disturbed  by  its  proyisions.    The  judgment 

should  be  affirmed  with  costi. 

JudgmmU  affirmed. 


Thb  Pabk  Bakk  ▼.  Watsok,  appellant 

(«I1I.T.«01) 

A  par^  win  be  protected  as  holder  of  negotiable  paper,  althoogh  fraudulently 
transferred,  when  he  has  receiyed  It  before  matori^,  without  notice  of  th» 
fraud  and  In  good  faith,  and  parted  with  something  of  yalue  for  it  at  the 
time  of  Its  transfer. 

The  defendant  was  the  maker  of  aooomodation  notes  for  the  benefit  of  W.,  and^ 
to  be  used  by  W.  for  a  specific  purpose.  Instead  of  oBing  them  for  that  pur- 
poee,  W.  lodged  the  notes  with  the  plaintiff  as  collateral  aecority  for  a  pre- 
yioos  debt  not  yet  due,  and  in  lieu  of  other  collateral  notes  then  past  due  and' 
protested.  HM,  that  the  plaintiff  was  a  Iwiaflde  holder  for  yalae  and  enti- 
tled to  reooyer. 

Two  actions.  Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  in  the  first  district,  affirming  a  judgment  for  the 
plaintiff  entered  on  a  yerdict  directed  by  the  court 

These  actions  were  brought  to  recoyer  the  amount  of  three  promis- 
sory notes  made  by  the  defendant,  payable  to  the  order  of  Wilson,. 
Midgley  and  Jennings,  and  by  them  indorsed  and  deliyered  to  the 
plaintiff  before  they  matured.  They  were  made  without  any  con- 
sideration, at  the  request  and  foi  the  accommodation  of  the  payees,, 
and  were  lent  to  them  on  an  agreement  that  they  were  to  be  usedi 
in  getting  a  loan  of  $5,000,  to  assist  them  in  business,  from  Isaac  N. 
Fhelps,  a  broker  in  Wall  street,  by  the  deposit  thereof  and  other 
^  good  responsible  paper,"  to  the  aggregate  amount  of  tl5,000. 
including  these  notes,  as  collateral  security.  The  payees,  instead  of 
using  them  for  that  purpose,  lodged  them  with  the  plaintiff  as  col- 
lateral security  for  their  note  of  $3,000,  indorsed  by  srood  ami 
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reBpondble  parfdes,  preyiously  diBooanted  by  it,  but  not  then  dofi, 
on  the  surrender  to  them  of  other  notes,  annexed  thereto  and  left 
therewith  as  collateral,  and  of  about  the  same  amount  in  the  aggre- 
gate, which  had  then  been  protested.  One  of  those  was  a  borrowed 
note  for  about  $1,180,  made  by  Thomas  Parks,  who  was  a  clerk  of 
the  said  payees,  and  was  shown  to  be  irresponsible.  On  those  fiictB 
the  counsel  for  the  plaintiff  asked  for  judgment  against  the 
defendant. 

The  court  thereupon  said:  ^'Theie  was  no  defense;  if  there  had 
been  no  consideration  parted  with  by  the  bank  the  defense  would 
have  been  good,  but  they  gave  up  collaterals." 

The  counsel  for  the  defendant  excepted  to  the  statement  that 
^  there  was  no  defense."  He  asked  the  court :  **  Suppose  Mr.  Howes 
(who  was  the  president  of  the  Park  Bank,  plaintiff)  i*equested  Mr. 
Midgley  to  borrow  this  paper  and  knew  it  was  not  bona  fide  paper?" 
The  court  replied:  ^'I  will  charge  it  is  accommodation  i>aper,  and 
will  assume  that  Mr.  Howes  knew  it,  and  whether  Mr.  Howes  knew 
it  or  not  the  plaintiff  is  entitled  to  recover."  To  this  the  defend- 
ant's counsel  excepted.  He  then  asked  the  court  to  charge  that  the 
plaintiff  cannot  recover  for  any  amount  beyond  that  which  remained 
after  deducting  the  Parks  note.  This  request  was  refbsed,  and  an 
exception  was  duly  taken.  Proof  being  then  given  that  nothing 
had  been  paid  on  the  t2,000  note,  or  upon  any  of  the  collaterals, 
and  of  the  amount  due  on  those  in  suit,  the  court  directed 
the  jury  to  find  a  verdict  in  favor  of  the  plaintiff  for  that 
amount  To  which  the  defendant's  counsel  also  excepted.  A 
verdict  in  conformity  with  that  direction  was  rendered,  and  judg- 
ment having  been  entered  thereon,  was  affirmed  at  general  term^ 
and  the  case  comes  before  this  court  from  the  judgment  of 
affirmance. 


Samuel  Handy  for  the  appellant 

Francis  C.  Barlow^  for  the  respondent 

LoTT,  J.  The  plaintiff  was,  upon  the  preceding  statement  of 
■Cftcts,  entitled  to  judgment.  Assuming  (but  not  conceding)  that 
there  was  an  unlawful  or  fraudulent  diversion  of  the  notes  from  the 
special  purpose  for  which  they  were  made  or  lent>  it  does  not  show 
that  the  plaintiff  had  any  knowledge  or  notice  of  that  fact  nor  does 
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it  appear  that  a  claim  to  that  effect,  or  any  objection,  to  a  reooveiy 
on  that  ground,  was  made  on  the  trial 

After  the  court  had  said  that  there  was  no  defense,  stating  that 
the  plaintiff  had  given  up  collaterals,  the  question  of  the  defendant's 
counsel,  by  way  of  inquiry  and  suggestion  as  to  the  legal  effect  of 
(he  request  of  the  president  to  borrow  this  paper,  and  of  his 
knowledge  that  it  was  not  bonajide  i>aper,  did  not  direct,  nor  was  it 
calculated  to  direct,  the  attention  of  either  the  opposite  counsel  or 
of  the  court  to  the  question  of  such  diversion ;  and  the  answer  of 
the  judge,  saying  he  would  charge  it  was  accommodation  paper^  %nd 
would  assume  that  Mr.  Howes,  the  president,  knew  it,  clearly  shows 
that  he  understood  it  to  apply  to  the  matters  referred  to  by  him,  and 
to  those  only;  and  if  it  was  introduced  to  include  any  other  matter, 
and  especially  that  of  the  improper  appropriation  of  the  notes,  it 
was  the  duty  of  the  counsel  to  refer  to  it  specifically.  That  would 
have  given  the  plaintiff  an  opportunity  to  disprove  such  knowledge 
and  notice. 

The  question  is  then  presented,  whether  the  fact  that  the  notes 
were  given  for  the  accommodation  of  the  payees,  and  that  the 
plaintiff  knew  it,  was  a  defense.  The  bank,  as  was  stated  by  the 
court  without  objection,  *<gave  up  collaterals"  when  it  received 
those  notes,  and  the  proof  fully  justified  that  statement  The  sur* 
render  of  those  notes,  under  the  decision  in  Brown  v.  Leavitiy  31 
N.  Y.  113,  and  the  cases  there  cited,  made  the  bank  a  holder  for  value, 
and  entitled  it  to  recover  the  full  amount  claimed  in  those  actions, 
without  deducting  the  amount  of  the  note  of  Parks. 

The  fact  that  the  plaintiff  still  continued  to  hold  the  note  of 
12,000  discounted  by  it,  and  that  the  notes  in  question  and  those 
surrendered  were  taken  as  collateral,  only  (while  as  to  those  sur- 
rendered the  evidence  of  indebtedness  was  canceled),  is,  in  my  opin- 
ion, immaterial. 

The  general  principle  deducible  from  those  decisions  is,  that  a 
party  will  be  protected  as  holder  of  negotiable  paper,  although 
fraudulently  transferred,  when  he  has  received  it  before  maturity, 
without  notice  of  the  fraud,  and  in  good  faith,  and  parted  with 
something  of  value  for  it  at  the  time  of  its  transfer. 

XTpon  the  application  of  that  principle  to  the  undisputed  facts  m 
this  case,  the  plaintiff  was  clearly  entitled  to  recover,  and  the  direc- 
tion to  that  effect  to  the  jury  was  unexceptionable. 

It  is  evident^  from  what  transpired  on  the  trial  after  the  close  o** 


&76  NEW  YORK, 

Justice  T.  laang, 

the  testiinony,  that  there  wm  no  dispute  or  question  raised  as  to  the 
Sftcts ;  the  ground  taken  by  the  defendant's  oonnsel  in  his  points, 
that  the  case  was  not  fidrly  submitted  to  the  juiy,  is  therefore 
wholly  unwarranted.  If  he  wished  any  matters  to  be  passed  on  by 
the  jury,  it  was  his  duty  to  call  the  attention  of  the  oourt  fo  them 
and  ask  for  their  submission. 

It  follows,  flrom  the  views  abore  expressed,  that  the  judgment 
appealed  from  should  be  affirmed,  with  oosts. 

Judffmmt  qffirfMd. 


JusxiOB,  appeUant,  y.  Laito  and  ana 

(«IN.T.«Ol) 

Omirati — ttatiU$  ^fflwids — memcnuUhim  tiffnsd  hg  an^  partif, 

Tl&e  plaintiff  brought  action  for  the  non-performance  of  an  agreement  con 
tabled  in  the  following  memorandum,  signed  by  the  defendants :  "  New  York 
18th  Hay,  1861.  We  agree  to  deliyer  P.  8.  Jostioe  one  thousand  Bnfleld  pattern 
rifles,  with  bayonets,  no  other  extras,  in  New  Yorlc,  at  eighteen  doDars  eadi, 
cash  upon  such  delivery ;  said  rifles  to  be  shipped  firom  Liverpoo*  not  «ater 
than  1st  July,  and  before,  if  possible.    W.  Bahjbt  Lang  &  Co.**    Hdd^  that 
this  memorandum  was  a  sufficient  compliance  with  the  requirements  of  the 
statute  of  frauds,  to  bind  the  defendants.    That  there  was  a  good  and  suffl- 
dent  consideration  for  their  obligation,  and  that  the  plaintiff  was,  therefore 
entitied  to  recover. 

This  was  an  action  to  recover  damages  for  a  breach  of  contract. 
A.t  the  trial  the  court  ordered  judgment,  dismissing  the  comphdnt,. 
which  was  affirmed  on  appeal  by  the  superior  oourt    The  plaintiff 
then  brought  this  appeal. 

Bdmund  Terry ^  for  appeUant 

Samuel  E.  Lyon,  for  respondents. 

LoTT,  J.  The  plaintiff  brought  this  action  for  the  reoorery  of 
damages  firom  the  defendants  (composing  the  firm  of  W.  Bailej 
Lang  &  Co.),  for  the  non-performance  of  their  promise,  contained 
m  the  foUowing  memorandum  or  instmment  in  writing;  signed  by 
them,  vis. : 
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'*  Kxw  YoBX,  m\  Ma^,  1861. 

**  We  agree  to  deliver  P.  B.  Jtwtioe  one  thousand  Enfield  pattern  rifles,  with 

bayonets,  no  other  extras,  in  New  York,  at  eighteen  dollars  each,  cash  upon 

sach  deliyery.    Said  rifles  to  be  shipped  from  Liverpool  not  later  than  Ist  July, 

and  before,  if  possible. 

"  W.  BAILEY  LANG  &  CO.'' 

After  proof  of  the  negotiation  of  the  parties,  the  execution  of  the 
instmment  by  the  defendants,  its  acceptance  by  the  plaintiff,  and 
the  introduction  by  him  of  other  eyidence  to  sustain  his  action,  but 
without  showing  that  a  counterpart  of  the  memorandum,  or  any 
instmment  in  writing  whatever,  was  ever  signed  by  him  to  accept 
the  rifles,  or  pay  for  them,  he  rested  his  case.  Then  the  counsel  of 
the  defendants,  after  the  denial  of  a  motion  to  dismiss  the  complaint^ 
proceeded  to  examine  witnesses  on  their  part ;  and,  after  some  testi- 
mony had  been  given  (but  which  was  afterward  considered  as 
stricken  out),  the  judge  stated  that  he  much  inclined  to  think  that 
the  memorandum  was  a  nudum  pactunty  and,  after  referring  to  its 
contents,  said :  '^  It  expresses  no  consideration,  and  there  is  no  evi- 
dence tending  to  show  that  the  proposed  purchaser  ever  agreed  to 
take  the  rifles  or  to  pay  for  them  f  and  remarked  that  the  admis- 
sion of  testimony  offered  to  prove  that  the  contract  was  obtained 
fraudulently,  or  by  false  representations,  would  be  in  the  face  of  his 
impressions  in  regard  to  the  contract  itself;  that  if  it  was  a  mere 
nudum  pactum,  without  consideration,  it  would  be  useless  to  prove 
any  conversation  in  regard  to  it  He  thereupon,  on  the  ground  above 
stated  by  him,  and  on  motion  of  the  defendants'  counsel,  dismissed 
the  complaint,  and  an  exception  to  that  decision  was  duly  taken. 
The  ground  assigned  by  the  learned  judge  for  the  dismissal  of  the 
complaint  renders  it  necessary  to  examine  into  the  validity  of  the 
contract  at  common  law,  as  weU  as  under  the  requirement  of  the 
statute  of  f^uds. 

Blackstone,  in  his  commentaries  (voL  2,  page  422),  defines  a 
contract  to  be  ^'  an  agreement  upon  sufficient  consideration  to  do, 
or  not  to  do,  a  particular  thing ;"  and  he  says  the  price,  or  motive 
of  the  contract,  we  call  the  consideration.  Page  444  Eenf  s  defi- 
nition of  an  executory  contract  is,  an  agreement  of  two  or  more 
persons,  upon  sufficient  consideration,  to  do  or  not  to  do  a  par- 
ticular thing.  2  Eenf  s  Com.  449,  etc.  Comyn,  in  his  work  on 
contracts  (page  2),  says :    A  simple  contract,  or  contract  by  parol, 

is  defined  in  our  law  books  to  be  ^'  a  bvgain  or  agreement  volun* 
Vol.  1.— 73- 
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tarily  made  upon  good  consideration,  between  two  or  more  perBoni 
capable  of  contracting,  to  do,  or  forbear  to  do,  some  lawfbl 
act"  ♦  ♦  ♦  ♦  ^^fl  «gjx  things  api)ear  necessary  to  con- 
cur: Isi  A  person  able  to  contract  2d.  A  person  able  to  be  con- 
tracted with.  3d.  A  thing  to  be  contracted  for.  4th.  A  good  and 
sufficient  consideration,  or  quid  pro  quo.  5th.  Clear  and  explicit 
words  to  express  the  contract  or  agreement  6th.  The  assent  of 
both  the  contracting  parties.''  He  adds :  '^  So,  every  contract  should 
be  obligatory  on  both  the  contracting  parties,  or  both  should  be  at 
liberty  to  recede  therefrom ;  but  to  an  agreement  or  contract  there 
is  no  prescribed  form  of  words,  but  any  words  which  show  the 
assent  of  the  parties  is  sufficient"  He  also,  in  this  connection, 
states  that  a  voluntary  promise,  without  any  other  consideration 
than  mere  good  will,  or  natural  affection,  to  give  to  another  a  sum 
of  money,  as,  for  instance,  twenty  pounds,  and  that  he  wiU  be  a 
debtor  for  such  sum,  is  no  contract,  but  a  mere  nudum  pactum,  and 
that  the  law  will  not  compel  the  execution  by  a  person  of  what  he 
had  no  visible  inducement  to  engage  for,  but  any  degree  of  reciproc- 
ity will  prevent  the  agreement  or  promise  from  being  classed  under 
this  rule ;  and  he  illustrates  the  distinction  by  saying,  that>  in  Uie 
instance  or  case  put,  if  any  thing,  however  trifling,  were  done  or  to 
be  done  or  given  for  the  twenty  pounds,  it  would  be  a  valid  con- 
tract, and  binding  upon  the  parties. 

Ohitty  says :  **  A  contract  or  agreement,  not  under  seal,  may  be 
thus  defined  or  described :  A  mutual  assent  of  two  or  more  persons 
competent  to  contract,  founded  on  a  sufficient  and  legal  motive, 
inducement  or  consideration,  to  perform  some  legal  act,  or  to  omit 
to  do  any  thing,  the  performance  of  which  is  not  enjoined  by  law." 
Ohitty  on  Contracts,  3. 

All  of  these  definitions  are  substantially  the  same;  and  upon  the 
application  of  that  given  by  Comyn,  which  embraces  the  others,  and 
appears  to  me  to  be  a  precise  and  explicit  exposition  of  the  necessary 
ingredients  of  a  contract,  to  the  memorandum  in  question,  with  hia 
illustrations,  it  will  be  seen  that  it  constitutes  a  sufficient  and  per- 
fect agreement 

It  shows  that  the  plaintiff  and  the  defendants  were  the  contract- 
ing parties,  the  first  as  seller,  and  the  last  as  purchaser;  that  the 
thing  contracted  for  was  Enfield  pattern  rifles ;  that  a  good  and 
sufficient  consideration,  or  quid  pro  quo,  was  expressed,  being  the 
delivery  of  such  rifles  to  the  defendant,  at  New  York,  on  the  pay* 
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ment  by  him  to  the  plaintiff  of  eighteen  dollars  each,  cash,  upon 
6Qch  delivery.  Clear  and  explicit  words  were  used  to  express  the 
terms  of  the  contract  and  agreement,  leaving  no  doubt  as  to  the 
subject-matter  thereof,  the  time  and  place  for  the  delivery  of  the 
goods  to  be  delivered,  and  the  price  or  sum  to  be  paid,  and  when 
such  payment  was  to  be  made ;  and  the  assent  of  both  the  contract- 
mg  parties  also  appears,  that  of  the  sellers,  by  subscribing  their 
firm  name  at  the  end  of  the  contract,  and  that  of  the  buyer  by  the 
acceptance  thereof.  Although  there  is  no  distinct  and  express 
promise  in  terms  by  the  plaintiff  to  pay  the  price  specified,  the 
terms,  ^^  cash  on  delivery,"  imply  a  promise,  and  create  an  obliga- 
tion to  make  such  payment  when  the  rifles  are  delivered. 

I  shall,  therefore,  assume  that  the  contract  was  valid  and  binding 
on  the  defendants  at  common  law,  and,  as  I  understand  the  prevail- 
mg  opinion  of  the  general  term,  its  validity,  as  a  common-law  agree- 
ment, was  conceded ;  and  the  affirmance  of  the  judgment  at  the 
trial  term  was  placed  on  the  sole  ground  that  it  was  void  under  the 
statute  of  frauds.    2  R.  S.  136,  etc. 

It  will  now  be  considered  with  reference  to  the  requirements  of 
that  statute,  which,  so  far  as  it  applies  to  the  sale  of  goods  and 
chattels,  declares  that  ^' every  contract  for  the  sale  of  any  goods^ 
chattels  or  things  in  action  for  the  price  of  fifty  dollars  or  more, 
shall  be  void,  unless,  1st  A  note  or  memorandum  of  such  contract 
be  made  in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
thereby;  or,  2d.  Unless  the  buyer  shall  accept  and  receive  part  of 
such  goods,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action ;  or,  dd.  Unless  the  buyer  shall,  at  the  time,  pay  some  part 
of  the  purchase-money."  2  R  S.  136,  §  3.  And  a  subsequent  sec- 
tion (§8)  declares  that  every  instrument,  by  any  of  the  provisions 
of  the  title  to  be  subscribed  by  any  party,  may  be  subscribed  by  the 
lawful  agent  of  such  party. 

This  is  substantially,  so  far  as  it  affects  this  case,  the  same  as  the 
fifteenth  section  of  the  former  statute  of  frauds  in  this  state,  entitled 
*»An  act  for  the  prevention  of  frauds,'' passed  26th  February,  178T. 
1  GreenL  ed.  of  the  Laws,  vol.  1,  391,  etc.,  and  1.  Rev.  Laws  of  1818, 
voL  1,  p.  75.  That  section  enacts  ^^  that  no  contract  for  the  sale  of 
any  goods,  wares  Aud  merchandise,  for  the  price  of  ten  pounds  or 
upward,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  :he  same,  or  give 
•omething  in  earnest  to  bind  the  bargain  or  in  part  payment;  or 
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that  some  note  or  memorandiim  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  snch  contract,  or 
their  agents  thereunto  lawfully  authorized,"  and  is  in  its  terms  a 
transcript  of  the  seyenteenth  clause  of  the  English  statute  of  frauds 
(29  Gar.  II,  ch.  3),  which  Chancellor  Eeute  says  ^^is  assumed  to  be 
the  basis  of  the  seyeral  statute  laws  of  the  seyeral  states  on  this  sub- 
jecf'    2  Kent's  Com.  510. 

In  this  connection  it  may  be  useful  to  adyert  to  the  fact  that  sub- 
diyision  1  of  section  3  of  the  reyised  statutes,  as  aboye  set  forth,  is 
materially  different  from  its  proyisions  as  reported  to  the  legislature 
by  the  reyisers.  Those  were  in  the  following  terms,  yiz.:  ^'A  note 
or  memorandum  of  such  contract,  containing  the  names  of  the 
parties,  a  description  of  the  things  sold  and  the  price  thereof,  be 
reduced  to  writing  at  the  time  the  contract  is  made,  and  be  sub- 
scribed by  all  the  parties  thereto."  See  3  Beyisers'  Notes  in  New 
York  Statutes  at  Large,  Edmonds'  ed.,  yol.  5,  p.  395.  The  effect  of 
the  statute  is  to  make  additional  requirements  to  what  were  required 
at  common  law  to  make  a  yalid  contract.  They  are  specifically 
stated;  and,  so  far  as  it  relates  to  or  affects  the  contract  in  ques-^ 
tion,  are  >^that  a  note  or  memorandum  of  such  contract  be  made  in 
writing  and  be  subscribed  by  the  parties  to  be  charged  thereby." 

It  is  claimed  by  the  defendants,  and  it  was  so  held  by  the  general 
term,  that  the  omission  of  the  plaintiff  to  subscribe  the  contract, 
rendered  it  yoid,  eyen  as  to  the  defendants,  by  whom  it  was  sub-- 
scribed,  and,  consequently,  that  it  was  wholly  inoperatiye  and  inef- 
fectual for  any  purpose  or  to  any  extent  whateyer.  Is  this  the 
proper  construction  of  the  statutory  proyision  ? 

In  deciding  this  question  it  is  important  to  consider  the  object 
of  the  statute.  That  is  declared  in  the  act  of  26th  February,  1787. 
It  is  entitled  "An  act  for  the  preyention  of  frauds;"  and  after 
making  seyeral  enactments,  it  enacts  (as  is  stated  in  the  be^nninf: 
of  section  9),  ''for  the  preyention  of  many  fraudulent  practices 
which  are  commonly  endeayored  to  be  upheld  by  perjury  and  9nb« 
omation  of  perjury,"  seyeral  proyisions,  and,  among  others,  the 
fifteenth  section,  aboye  cited. 

The  present  statute  on  the  subject  is  confessedly  for  the  same 
purpose.  Tlie  enactment  that  eyery  contract  for  the  sale  of  any 
goods  for  the  price  of  fifty  dollars  or  more,  where  the  buyer  .neither 
accepts  or  receiyes  a  part  of  them,  nor  at  the  time  pays  some  part 
if  the  purchase-money,  shall  be  void  ''  unless  a  note  or  memorandum 
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of  such  contract  be  made  in  writing,  and  be  subsoribed  bytbe  parties 
to  be  charged  thereby/'  does  not  make  such  a  contract  unlawful^ 
but  its  object  is  to  declare  that  it  shall  be  of  no  binding  force  to 
charge  any  party  who  has  not  subscribed  a  note  or  memorandum 
thereof  in  writing  with  any  liability  thereon.  It  evidently  con* 
templates  legal  proceedings  against  one  of  the  parties  to  it,  and  its 
design  is  to  prevent  peijury  and  subornation  of  peijury,  by  reftising 
the  aid  of  the  law  in  the  enforcement  of  any  rights  claimed  under 
it  against  him,  without  such  written  evidence. 

The  end  and  object  of  the  statute  are  attained  by  written  proof 
of  the  obligation  of  the  defendant;  he  is  the  party  to  be  charged 
with  a  liability  dependent  on  and  resulting  from  the  evidence,  and 
he  is  intended  to  be  protected  against  the  dangers  of  false  oral  testi- 
mony. To  say  that  the  plaintiff  or  the  party  seeking  to  enforce  a 
contract  is  himself  a  party  to  be  charged  therewith  is  a  perversion 
of  language. 

The  term  **  parties  **  in  the  section  quoted  is  used  in  connection 
with  the  words  ^  to  be  charged  thereby,"  and  does  not  necessarily 
include,  nor  can  it  be  construed  to  include,  all  the  parties  to  the 
contract  It  is,  on  the  contrary,  limited  and  restricted,  by  the  quali- 
fying words,  to  such  only  of  those  parties  as  are  to  be  bound  or  held 
chargeable  and  legally  responsible  on  the  contract,  or  on  account  of 
a  liability  created  by  or  resulting  firom  it. 

If  it  had  been  intended  to  extend  to,  and  include,  aU  of  the  par- 
ties, those  words  ^^  to  be  charged  thereby ''  would  have  been  unneoes- 
saiy  and  superfluous.  The  appropriate  language  to  express  such 
intention  would  have  been,  that  the  note  or  memorandum  should 
be  subscribed  ^'  by  all  the  parties  thereto,''  or  ^'  by  the  parties  thereto," 
or  some  general  terms,  without  any  limitation  or  restriction  to  any 
particular  class  or  designation  of  parties. 

The  action  of  the  legislature,  moreover,  when  considered  in  con- 
nection with  the  recommendation  of  the  revisers,  is  in  harmony 
with  and  strongly  confirmatory  of  this  construction.  That  recom- 
mendation was,  that  the  note  or  memorandum  should  be  subscribed 
by  all  the  parties  thereto;  and  if  it  had  been  adopted  there  would 
ha«  e  been  no  room  for  doubting  as  to  the  intent  of  the  requirement 
So,  on  the  other  hand,  the  omission  to  make  the  change  recom- 
mended, and  the  enactment  of  the  provision  by  the  continuance  of 
the  phraseology  and  terms,  ^'the  parties  to  be  charged  thereby," 
dearly  indicate  that  the  construction  that  had  been  given  thereto 
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in  namerous  cases,  declaring  that  it  was  enough  that  the  note  or 
memorandum  of  the  contract  be  signed  or  subscribed  by  the  party 
to  be  charged,  was  expressire  of  the  true  meaning  of  those  terms. 

The  counsel  for  the  respondent,  however,  in  arguing  that  \h» 
memorandum  must  be  subscribed  by  both  parties,  oleims  and  insist* 
that  ^^  an  examination  of  the  history  of  the  question  will  show  that 
no  decisions  to  the  contrary  hare  been  made  in  the  court  of  last 
resort  in  this  state,  and  that  those  which  have  been  made  to  the 
contrary  in  other  courts  hare  not  been  well  considered;''  and  in 
support  of  that  proposition  he  refers  to  several  reported  cases  where 
the  question  has  been  the  subject  of  consideration,  and  it  will  be 
proper  to  examine  them  with  the  view  of  ascertaining  whether  he 
is  sustained  in  the  construction  he  has  given  to  them,  or  as  to  the 
effect  to  which  they  are  eotitled  as  authority.  The  first  is  that  of 
Sagei  v.  Merritt,  2  Gaine's,  117,  decided  in  1804  It  was  an  action 
for  not  delivering  two  hundred  and  twenty  barrels  of  flour  accord- 
ing to  agreement.  It  appeared  that  the  defendant  agreed  to  sell 
the  flour,  and  a  memorandum  of  the  sale,  made  and  signed  by  him, 
was  delivered  to  the  plaintiff's  broker,  who  negotiated  the  sale  for 
him*  A  note  of  one  Lyon  was  to  be  given  for  the  flour,  but  before 
it  was  tendered  he  fstiled.  One  of  the  objections  taken  to  the  reoov* 
ery  was,  that  the  contract  was  void  under  the  statute  of  frauds^ 
because  the  memorandum  or  agreement  was  signed  only  by  one 
part^,  and,  therefore,  though  obligatory  on  him.  it  could  not  be 
enforced  against  the  plaintiff,  and  that  this  rendered  the  whole  a 
mere  nudum  pactum.  Judge  Spencer  held  the  objection  to  be 
untenable,  and  said:  ''The  statute  of  frauds  requires,  in  certain 
contracts,  a  memorandum  to  be  signed  by  the  parties  to  be  charged. 
If  there  are  acts  to  be  done  by  both  parties,  and  the  one  who  is  to 
perform  a  principal  part  (as  here  the  delivery  of  the  flour)  sign,  and 
it  is  accepted  by  the  other  party,  there  can  exist  no  doubt  but  that 
such  contract  would  be  mutually  obligatory.  In  this  case,  I  hold 
that  there  was  a  valid  contract  executory  in  its  nature ;  but,  before 
the  period  of  its  execution  arrived,  the  consideration  agreed  to  be 
given  by  the  plaintiff  wholly  failed  by  the  insolvency  of  Lyon." 

The  question  of  the  necessity  of  the  execution  or  signing  of  the 
agreement  by  both  parties  thereto  was  involved  in  the  case,  and 
although  it  is  true  that  the  judge  said,  before  he  made  those  remarks^ 
that  as  the  opinion  he  was  about  to  give  in  deciding  it  was  not 
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fbanded  on  either  of  the  objections  taken  (the  other  being  as  to  a 
Tariance  between  the  contract  set  forth  in  the  declarations  and  the 
proof  )y  it  wonld  be  nnnecessarj  to  enter  into  a  minute  examination 
of  ihem^  yet  what  he  did  say  in  reference  thereto  was,  neyerthelesB, 
an;  authority  on  the  question. 

The  next  case  was  that  of  Bailey  A  Bogeni  y.  Ogden  <t  Ogden^  3 
Johns.  399,  decided  in  1808,  which  was  an  action  of  assumpsit 
by  the  plaintift  for  the  price  of  a  quantity  of  sugar,  alleged  to  have 
been  sold  by  them  to  the  defend^mts  through  the  agency  of  one 
Huguet,  acting  as  a  broker  for  them.  An  entry  of  the  sale  and  the 
terms  was  made  by  one  of  the  plaintiffs  and  kept  by  them,  com- 
mencing ^'sold  Huguet  for  J.  Ogden  ft  Co.,  notes,  With  approved 
indorser,"  and  then  stating  some  other  terms,  but  not  specifying  the 
quantity  of  the  sugar  sold.  It  was  read  to  Huguet^  and  there  was 
evidence  tending  to  prove  that  he  said  it  was  correct.  He  himself 
had  on  the  previous  day  made  an  entry  of  the  transaction  in  pencil 
in  his  own  memorandum  book,  commencing  '^  J.  Ogden  ft  Oo.-r- 
Bailey  ft  Bogert,''  stating  some  other  particulars,  but  saying  nothing 
about  an  indorsement;  and  he  testified  that  he  did  not  assent  to 
that  The  extent  of  Huguefs  authority  and  some  other  matters 
were  the  subject  of  dispute  on  the  trial.  The  judge,  among  other 
things,  chai^g;ed:  ^'That  a  note  or  memorandum,  to  satisfy  the 
statute  of  frauds,  must  contain  the  names  of  the  parties  and  the  terms 
of  the  contract;  and  that,  if  the  names  of  the  parties  be  inserted 
at  the  top,  in  the  middle,  or  at  the  bottom,  by  their  authority,  it  is 
sufficient;"  and  then,  after  adverting  to  the  fact  that  there  was 
but  one  special  count  on  the  contract,  which  averred  a  delivery,  and 
that  averment  must  be  proved,  even  if  there  had  been  a  note  or 
memorandum  within  the  statute,  submitted  it  to  the  jury  to  find 
whether  there  had  been  an  absolute  delivery  to  the  defendants  and 
acceptance  by  them  of  the  goods.  They  found  a  verdict  for  the 
defendants. 

A  motion  was  made  in  the  supreme  court  to  set  aside  that  ver« 
diet  and  for  a  new  trial.  The  counsel  for  the  plaintiff,  among 
other  points,  insisted  that  it  was  not  necessary  that  both  parties 
should  sign  the  note  or  memorandum  of  the  contract,  citing  Rogei 
V.  Merriti  {8upra)y  and  Sanderson  v.  Jaeksony  2  Bos.  ft  Puller,  238, 
and  that  if  there  was  a  sufficient  memorandum  in  writing,  proof  of 
a  delivery  of  the  goods  was  not  required. 

The  counsel  for  the  defendants,  in  reference  to  the  sufficiency  of 
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fche  note  or  memorandum,  after  referring  to  the  language  of- the 
statute,  said  that  none  of  the  authorities  cited  by  the  plaintilTs 
counstil  applied  to  the  case;  that  ^^  when  the  memorandum  is  signed 
by  one  party  only  it  must  be  by  the  party  to  be  charged  f  and 
argued  that  the  "  bare  assent^  of  the  party  to  be  charged  was  not 
equivalent  to  a  signing^ 

Kent,  0.  J.,  in  delivering  the  opinion  of  the  court,  stated  that 
the  case  depended  on  the  decision  of  two  general  questions ;  one  of 
which,  and  the  first  of  them,  was  whether  there  was  a  note  or  memo- 
randum in  writing,  binding  upon  the  defendants,  within  the  mean- 
ing of  the  statute  of  frauds;  and  after  referring  to  the  memoran- 
dum made  relative  to  the  transaction  as  above  stated,  he  said :  ^  The 
entry  of  the  plaintiffs,  made  and  retained  by  them,  was  not  binding 
upon  the  defendants,  because  the  statute  requires  the  note  or  memo- 
randum  to  be  signed  by  the  party  to  be  charged.  The  numerous 
cases  admitting  an  agreement  to  be  valid  within  the  statute,  if 
signed  by  one  party  only,  are  all  of  them  cases  in  which  the  agree- 
ment was  signed  by  the  party  against  whom  the  performance  was 
sought  Some  of  the  cases  arose  under  the  fourth  and  others  under 
the  seventeenth  section  of  the  English  statute,  but  the  words  are  in 
this  respect  similar  and  require  the  same  construction/'  He  then, 
after  remarking  that  it  had  been  said  ''  that  there  would  be  a  want 
of  mutuality,  if  the  plaintiflb  in  the  case  were  bound  by  the  entry 
and  the  defendants  would  not  be,''  says :  '^  Whether  the  plaintiffs,  in 
the  present  case,  would  be  bound  at  law  by  their  memorandum,  or 
if  bound,  whether  they  might  have  relief  in  equity,  are  questions 
not  before  us,  and  concerning  which  we  are  not  now  to  mquire ;" 
and,  after  an  examination  of  the  facts  disclosed  in  the  case,  he  came 
to  the  conclusion  that  there  was  no  note  or  memorandum  in  writing 
which  took  the  contract  there  relied  on  out  of  the  statute  of  frauds, 
so  far  at  least  as  it  respected  the  defendants,  nor  a  delivery  or 
acceptance  of  the  sugars,  and  that  therefore  the  motion  for  a  new 
trial  should  be  denied. 

This  case,  while  it  cannot  be  considered  as  an  actual  authority  in 
support  of  the  present  action,  is  nevertheless  important,  as  recogniz- 
ing the  fact  that  there  were  numerous  cases  holding  an  agreement 
to  be  valid  within  the  statute,  if  signed  by  one  party  only,  when 
such  party  was  the  one  against  whom  the  performance  was  sought, 
and  the  remark  of  the  learned  chief  justice,  "  whether  the  plaintiffs 
in  that  case  were  bound  at  law  by  their  memorandum,  or,  if  bound 
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whether  they  might  have-  relief  in  equity,  were  questions  not  then 
before  the  court,  and  concerning  which  they  were  not  then  bound 
to  inquire;"  was  as  consistent  with  a  doubt  or  question  as  to  the 
sufficiency  of  the  memorandum  to  bind  the  plaintiffs,  conceding  it 
to  hare  been  signed  by  them,  as  it  was  in  reference  to  their  liability, 
if  it  had  been  so  signed  and  was  in  other  respects  sufficient 

What  was  thus  said  can  on  no  ground  be  considered  as  question- 
ing the  force  or  effect  of  the  **  numerous  cases  "  referred  to  by  him 
as  authori^. 

The  next  case  was  that  of  Merriti  d  Merritt  t.  CUmou,  12  Johns. 
102,  decided  in  1815.  There  it  appears  that  John  Townsend,  a 
broker,  was  employed  by  the  defendant  to  purchase  rye;  that  he,  on 
application  to  Isaac  Wright  ft  Son,  in  New  York,  the  agents  of  the 
plaintiffs,  agreed  to  purchase  of  them  10,000  bushels  at  one  dollar 
per  bushel,  and  they  authorized  him  to  sell  the  same  to  the  defend- 
ant on  the  terms  agreed  on ;  he  then  informed  the  defendant  of  the 
terms  of  sale  and  was  directed  by  him  to  make  the  purchase  accord- 
ingly. Thereupon  he  went  to  Wright  &  Son  and  closed  the  bargain 
with  them,  as  agents  of  the  plaintiffs,  and  in  their  presence  wrote 
in  his  memorandum  book  with  a  pencil  as  follows :  ^^  February  18th^ 
bought  of  Daniel  &  Isaac  Merritt,  by  Isaac  Wright  &  Son,  10,000 
bushels  of  good  merchantable  rye,  at  one  dollar  per  bushel,  deliyer- 
«ble  in  the  last  ten  or  twelve  days  of  April  next,  alongside  of  any 
vessel  or  wharf  the  purchaser  may  direct,  for  Isaac  Clason  of  New 
York,  payable  on  delivery."  All  the  other  memoranda  in  the  same 
book  were  written  with  a  lead  pencil.  Soon  after  the  purchase  was 
thus  completed,  the  broker  informed  the  defendant  of  it,  but  did 
not  give  him  a  copy  of  the  memorandum.  The  plaintiffs  repeatedly 
tendered  the  rye  to  the  defendant,  according  to  the  terms  of  the 
agreement,  and  he  refused  to  accept  and  pay  for  it  They  then 
gave  him  notice,  that,  unless  he  received  and  paid  for  the  rye,  they 
would,  on  a  day  and  place  specified,  sell  the  same  at  public  auction, 
4md  hold  him  accountable  for  the  deficiency,  in  case  it  should  sell 
for  less  than  the  price  mentioned  in  the  contract  and  the  expenses. 
On  his  refusal  to  complete  the  purchase,  the  property  was  sold  by 
the  plaintiffs  at  public  auction,  pursuant  to  the  notice ;  and  the 
«ait  was  brought  by  them  to  recover  the  difference  between  the  net 
proceeds  of  such  sale  and  the  contract  price.  A  verdict  was  taken, 
subject  to  the  opinion  of  the  court,  on  a  case  containing  the  fiurti 
Vol.  L— 74 
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above  stated,  and  which  either  party  was  to  be  at  liberty  to  turn 
into  a  q)ecial  verdict 

On  the  alignment  of  the  case  in  the  snpreme  conrt,  Mr.  Baldwin, 
one  of  the  counsel  of  the  defendants,  among  other  questions,  raised 
the  pointy  on  the  authority  of  Ohanipian  y.  Plummer,  4  Bos.  ft  PulL 
(1  N.  B.),  352,  that  a  memorandum  signed  by  the  seller  only  was 
notsnfficient;  that  the  plaintiflb  were  not  bound  thereby,  and  if 
fibey  were  not,  neither  could  the  defendant  be  bound. 

Plait,  J.,  in  delivering  the  opinion  of  the  court,  stated  that  the 
only  point  was,  whether  the  memorandum  made  by  John  Townsend 
was  a  sufllcient  memorandum  of  the  contract,  within  the  statute  of 
frauds,  to  bind  the  defendant;  and,  after  expressing  an  opinion 
on  other  questions  presented  by  the  case  than  that  raised  by  Mr. 
Baldwin,  as  above  stated,  as  to  which  he  said  nothing,  he  came  to 
the  conclusion  that  the  memorandum  stated,  with  reasonable  cer-t 
tainty,  every  essential  part  of  the  agreement,  and  that  the  plaintiflb 
were  entitled  to  judgment. 

The  case  was  carried  to  the  court  for  the  correction  of  errors,  on  a 
special  verdict  finding  the  facts  above  stated  (with  two  other  causes 
in  which  the  facts,  so  far  as  affected  the  questions  involved,  were 
substantially  the  same),  and  is  reported  in  14  Johns.  484,  etc., 
under  the  title  of  TTie  Executors  of  Clason  v.  Merriit  di  Merriit ; 
and  one  of  the  other  cases  is  by  same  plaintiffs  in  error  against 
Baily  &  Yoorhees,  and  that  case  is  the  one  particularly  referred  to 
in  the  opinion  of  the  court  In  that  court  the  point  was  raised  on 
the  part  of  Glason's  executors,  that  the  agreement  was  not  signed 
by  both  parties ;  and  Chancellor  Kekt,  in  giving  the  opinion  of  the 
court,  said:  ^'Glason's  name  (that  of  the  purchaser)  was  inserted  in 
the  contract  by  his  authorized  agent ;  and  if  it  were  admitted  that 
the  name  of  the  other  party  was  not  there  by  their  direction,  yet, 
the  better  opinion  is,  that  Clason,  the  party  who  is  sought  to  be 
charged,  is  estopped  by  his  name  from  saying  that  the  contract  was 
not  duly  signed  within  the  purview  of  the  statute  of  frauds,  and 
^at  it  was  sufScient  if  the  agreement  was  signed  by  the  party  to  be 
charged,"  adding :  '^  It  appears  to  me  that  this  is  the  result  of  the 
weight  of  authority,  both  in  the  courts  of  law  and  equity  f*  and 
after  reviewing  several  cases  in  both  courts  sustaining  that  result, 
he  said :  ^'  There  was  nothing  to  disturb  the  strong  and  united  cur* 
rent  of  authority  of  those  cases,  but  the  observations  of  Lord  Gh. 
Redesdale,  in  Latvrenson  y.  Butler,  1  Sch.  &  Lef.  18,  who  tliought 
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that  the  oontraot  ought  to  be  mutnal  to  be  binding,  and  that,  if  one 
party  could  not  enforce  it  the  other  ought  not;  and  said,  that,  to 
decree  performance  when  one  party  only  was  bound,  would  ^  make 
the  statute  really  a  statute  of  frauds,  for  it  would  enable  any 
person  who  had  procured  another  to  sign  an  agreement  to  make 
it  depend  on  his  own  will  and  pleasure  whether  it  should  be  an 
agreement  or  nof  He  then,  after  remarking  that  the  intrinsic 
force  of  the  argument,  the  boldness  with  which  it  was  applied 
and  the  commanding  weight  of  the  yeiy  respectable  character 
who  used  it>  caused  the  courts  for  a  time  to  pause,  but  that  they 
had,  on  fhrther  consideration,  resumed  their  former  track;  and» 
citing  authorities  on  both  sides  of  the  question,  added:  ^^I  have 
thought,  and  hare  often  intimated,  that  the  weight  of  argument 
was  in  fieiTor  of  the  construction  that  the  agreement  concerning 
lands,  to  be  enforced  in  equity,  should  b^  mutually  binding,  and 
that  the  one  party  ought  not  to  be  at  liberty  to  enforce,  at  bis 
pleasure,  an  agreement  which  the  other  was  not  entitled  to  claim. 
It  appears  to  be  settled  {Hawkins  v.  Holmes,  1  P.  Wm.  77.0)^ 
that>  though  the  plaintiff  has  signed  the  agreement,  he  never  can 
enforce  it  against  the  party  who  has  not  signed  it  The  remedy^ 
therefore,  in  such  case  is  not  mutual.  But,  notwithstanding  this 
objection,  it  appears  from  the  review  of  the  cases  that  the  point  is 
too  well  settled  to  be  now  questioned.^  He  then  says :  ^'  There  ia  a 
slight  variation  in  the  statute  respecting  agreements  concerning  the 
sale,  of  lands,  and  agreements  concerning  the  sale  of  chattels, 
inasmuch  as  the  one  section  (being  the  fourth  section  of  the  Eng- 
lish and  the  eleventh  section  of  our  statute)  speaks  of  the  party,  and 
the  other  section  (being  the  seventeenth  of  the  English  and  the 
fifteenth  of  ours)  speaks  of  the  parties  to  be  charged;  but  I  do  not 
find  from  the  cases  that  this  variation  has  produced  any  difference 
in  the  decisions.  The  construction  as  to  the  point  under  consid- 
eration has  been  uniformly  the  same  in  both  cases.''  And  after  the 
full  discussion  and  consideration  of  this  question  he  comes  to  the 
conclusion,  that  *^  Clason,  who  signed  the  agreement,  and  is  the  party 
sought  to  be  charged,  is,  then,  according  to  the  authorities,  bound 
by  the  agreement,  and  he  cannot  set  up  the  statute  in  bar;''  adding, 
^  but  I  do  not  deem  it  absolutely  necessary  to  place  the  cause  on  this 
ground,  though  as  the  question  was  raised  and  discussed,  I  thought 
it  would  be  useful  to  advert  to  the  most  material  cases,  and  to  trace 
the  doctrine  through  the  course  of  authority." 
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He  then  eaysy  that,  in  his  opinion,  '^  the  objection  itself  is  not  well 
founded  in  point  of  fact ;''  and  after  a  reference  to  the  memoran  jiun 
and  its  contents,  and  the  facts  fonnd  by  the  special  verdict,  he  con 
cl  jdes  that  the  contract  was,  in  judgment  of  law,  reduced  to  writ 
ing  and  signed  by  both  parties. 

Another  objection,  taken  by  Glason  in  the  supreme  court,  and 
by  th  3  executors  in  the  court  for  the  correction  of  errors,  to  the  valid- 
ity of  the  coniract  (not  material  to  the  case  now  under  review),  was 
then  considered  by  the  learned  chancellor,  and  held  to  be  unten- 
able; and  thereupon  the  judgment  of  the  supreme  court  was 
ailirmed  (two  senators  dissenting). 

It  may  be  important  in  this  connection  to  advert  to  the  fietct  that 
this  opinion  was  delivered  in  1817,  nearly  nine  years  after  what  was 
said  by  him  as  chief  justice  in  Bailey  d  Bogart  v.  Ogden^  3  Johns. 
399,  suproj  and  about  three  years  after  the  intimations  made  by  him 
in  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Gh.  282,  and  Benedict  v. 
Lynch,  id.  370,  to  the  effect,  that  an  agreement  concerning  lands,  to 
be  enforced  in  equity,  should  be  mutually  binding,  and  to  which  he 
probably  had  reference  in  that  opinion,  and  as  to  which  he  said, 
therein,  that  it  appeared  from  the  view  of  the  cases  that  the  point 
was  too  well  settled  to  be  then  questioned. 

Although,  in  view  of  the  conclusion  arrived  at  by  the  learned 
chancellor  on  the  other  point  (that  the  contract  was,  in  judgment 
of  law,  reduced  to  writing  and  signed  by  both  parties),  it  was  not, 
as  he  himself  stated,  absolutely  necessary  to  place  the  cause  on  the 
ground  first  discussed  and  considered  by  him  as  above  mentioned ; 
yet,  as  it  was  raised  by  the  facts  found  by  the  special  verdict,  on 
which  the  supreme  court  had  given  judgment,  and  on  the  align- 
ment in  the  court  for  the  correction  of  errors,  it  was  material 
that  it  should  be  considered  by  him.  He  remarked,  in  the  com- 
mencement of  that  opinion,  that  the  case  struck  him,  on  the 
argument,  as  being  plain;  but  as  it  may  have  ajjpeared  to  other 
members  of  the  court  in  a  different,  or,  at  least,  in  a  more  scriousi 
light,  he  deemed  it  proper  and  necessary  to  state  the  reasons  for  his 
•opinion  on  both  the  questions  subsequently  examined  and  discussed 
by  him.  It,  as  it  appears  to  me,  is  a  perversion  of  terms,  and  an 
•entire  misconception  of  the  effect  and  force  of  the  able  and  elabo 
rate  opinion  of  that  learned  and  distinguished  jurist,  to  characterise 
<ir  treat  it  as  a  mere  obiter  dxcturn. 
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Gabdikeb^  J.,  in  James  y.  Patten,  2  Seld.  9^  in  which  it  had  been 
claimed  by  counsel  that  a  case,  cited  on  the  argument  in  support  o^ 
and,  indeed,  decisire  of,  the  question  then  under  review  and  con- 
sideration, might  have  been  decided  on  other  grounds  than  those 
stated  in  the  prevailing  opinion  on  that  pointy  said :  ^^  We  are  now 
gravely  informed  that  it  was  possible  to  reverse  the  judgment  upon 
other  grounds.  The  effect  of  any  decision  in  a  court  composed  of 
more  than  a  single  judge  might  in  this  way  be  avoided.  But  when 
two  questions  are  presented  to  the  appellate  court,  upon  which  their 
decision  is  asked,  both  of  which  are  discussed  by  counsel,  and  each 
IS  considered  and  determined  in  the  only  opinions  read  in  the  hear* 
ing  of  the  members,  the  majority  must  be  deemed  to  acquiesce  in 
the  conclusions  upon  those  questions  reached  in  those  opinions^ 
unless  some  one  dissents.  With  a  different  rule,  there  could  be  no 
such  thing  as  the  establishment  of  a  principle  by  the  court  of  last 
resort,  when  more  than  a  single  point  was  presented."  And  Paigb, 
J.,  said  in  the  same  case :  '*  Where  several  questions  arise  in  a  cause,, 
and  the  opinions  delivered  agree  in  regard  to  all  of  them,  and  the- 
other  members  give  a  silent  vote  of  concurrence,  then  all  the  ques- 
tions will  be  deemed  to  have  been  determined  by  a  majority  of  the 
court,  and  the  case  will  be  regarded  and  respected  as  an  authorita* 
tive  adjudication  of  all  such  questions.'' 

In  the  case  of  Olason  v.  Bailey,  14  Johns.  484,  supra,  the  opinion 
of  the  chancellor  was  the  only  one  delivered,  and  must  be  held  to  be 
an  authority  of  the  court  of  last  resort  on  the  very  question  now^ 
presented  for  our  decision  and  adjudication. 

The  question  again  arose  in  the  supreme  court  in  1829,  in  Russet 
V.  Nicoll,  3  Wend.  112,  which  was  an  action  by  the  plaintiflb  claim- 
ing damage  for  the  non-delivery  of  a  quantity  of  cotton  alleged 
to  have  been  purchased  by  them  of  the  defendants. 

The  contract  was  substantially  in  all  essential  particulars  like  the- 
one  in  the  present  case.    It  was  in  these  words: 

**  Kbw  York,  Ffsbruar^  9th,  1835. 

**  Bold  by  Daniel  Rapalye,  for  our  account,  to  R  IL  and  J.  Raflsell,  five  hon* 

dred  bales  of  cotton,  at  sixteen  and  a  half  centB  per  pound.     Said  cotton  waa- 

pnrchaaed  for  our  account  at  HuntsvlUe,  and  is  to  be  delivered,  on  its  arrival  at 

this  port  from  New  Orleans,  at  any  time  between  the  present  date  and  the  first 

day  of  June  next,  and  the  amount  to  be  cash  on  delivery,  to  be  reweighed,  and* 

two  per  cent  tare  aHowed. 

"  FRANCIS  H.  NICOLL  A  COr 
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The  plaintiffi  were  nonsuited  on  the  trial  at  the  oirooity  on 
groands  other  than  that  now  under  consideration.  But  on  the 
review  of  the  case  by  the  supreme  court,  the  counsel  for  the  defend- 
ants  stated  that  the  plaintifb,  if  an  action  had  been  brought  against 
them  on  the  contract^  might  hare  interposed  the  statute  of  frauds 
as  a  defense,  they  not  having  signed  any  note  or  memorandum  in 
writing  of  the  bargain ;  and,  the  agreement  produced  being  signed 
only  by  the  defendants,  that  the  plaintiff  could  not  have  been 
holden,  and  the  defendants  were  not  bound,  and  that>  though  this 
objection  was  not  taken  at  the  circuit,  the  court  would  not  grant  a 
new  trial  if  they  perceived  that  the  plaintiffs  must  be  nonsuited  on 
that  ground ;  as  to  which  point  the  court,  by  Marct,  J.,  said.,  in 
the  commencement  of  his  opinion :  *^  It  was  insisted  on  the  argu- 
ment that  the  contract  declared  on  was  within  the  statute  of  frauds, 
and  void  for  not  being  reduced  to  writing  and  signed  as  the  statute 
directs.  This  objection  is  not  sustainable.  If  the  contract  be  within 
the  statute,  it  is  very  clear  that  the  signing  by  the  defendants  is  a 
compliance  with  its  requirements.  BgerUm  v.  McUhmos  and  anoiher, 
6  East,  307 ;  Saunderson  v.  Jctckson  and  another,  %  Bo&  ft  PuL  238." 

The  question  was  thus  distinctly  raised  and  decided  in  the 
supreme  court,  and  the  decision  is  a  distinct  and  positive  authority 
thereon.  If  the  objection  had  been  well  founded,  it  would  have 
been  decisive  against  the  plaintiffs'  right  of  recovery^  and  there 
would  have  been  no  necessity  to  consider  the  questions  raised  at  the 
circuit,  and  which  were  afterward  elaborately  discussed  in  the 
opinion.  Those  questions  were  based  on  the  assumption  that  the 
contract  was  valid  and  obligatoiy  on  the  defendants.  The  circum- 
stance that  the  question  arising  on  the  statute  of  frauds  was  not 
raised  at  the  circuit  does  not  impair,  or  in  the  least  weaken,  the 
effect  of  the  decision  thereon  by  the  supreme  court  On  the  con* 
trary,  it  shows  that  the  eminent  counsel  for  the  defendants  did  not 
at  that  time  deem  it  available  and  effectual,  and  they  probably 
presented  it,  in  opposing  the  motion  to  set  aside  the  nonsuit^  on  the 
principle  that  they  would  not  then  fstil  to  present  and  urge  any 
point  on  which  the  nonsuit  might  be  sustained  or  supported. 

The  next  case  referred  to  by  the  counsel  was  that  of  Dyhers  S 
Ahtyne  v.  Ibtansmd,  reported  in  24  N.  Y.  57,  etc.  That  was  ao 
action  to  recover  damages  for  the  failure  of  the  defendant  to  receive 
and  pay  for  1,100  shares  of  the  capital  stock  of  the  New  York  and 


'\ 


JUNE  TEEM,  1870.  591 


Justice  ▼.  Lang. 


Brie  Bailroad  Oompany,  purchased  under  three  Beveral  oontracts, 
one  of  which  is  set  forth  in  the  case,  and  is  in  the  following  form : 

'<  Nbw  Tobk,  Mwy  2d,  1854. 

"  I  have  purchased  of  Dykers,  Alstyne  A  Ck>.  SOO  shares  of  the  New  York  ami 
Brie  Railroad  Ck>mpany  at  seventy  (70)  per  cent,  and  deliverable  in  sixty  days 
onyer's  option,  with  interest  at  the  rate  of  six  per  cent  per  annum. 

"  W.  a  HO YT." 

The  other  two  were  in  the  same  form,  except  that  one  of  them 
was  signed  by  one  Brown.  It  was  alleged  and  proved  on  the  trial 
that  Hoyt  and  Brown  were  brokers,  and  acted  as  the  agents  of  the 
defendant  in  making  the  contract. 

When  the  plaintiff  rested,  the  defendant  moved  to  dismiss  the 
oomplaint,  on  the  grounds  that  the  contracts  were  signed  by  Brown 
and  Hoyt  in  their  own  names,  and  that  the  name  of  the  defendant 
nowhere  appeared  upon  them;  that  parol  evidence  could  not  be 
introduced  to  show  that  the  defendant  was  the  person  for  whose 
benefit  the  contracts  were  made,  and  that  the  plaintiflb  had  not 
shown  any  valid  contract  between  themselves ;  and  the  defendant 
took  an  exception.  Proof  was  then  offered  of  certain  facts,  for 
the  purpose  of  showing  the  contract  void  under  the  stock* 
jobbing  act,  in  force  at  the  time  of  the  sale,  which  was  rejected, 
and  the  defendant  took  an  exception.  The  plaintiff  recovered 
a  verdict,  and  judgment  thereon  was  rendered  at  general  term, 
in  the  first  district,  which,  on  an  appeal  to  this  court,  was  affirmed 
without  any  dissent  to  such  affirmance.  One  of  the  judges, 
Sbldbk,  J.,  was  absent,  and  another,  Jakes,  J.,  expressed  no 
opinion.  That  decmon,  so  far  as  it  affects  the  present  question, 
gives  no  color  for  sustaining  the  judgment  in  the  case  now  under 
reriew.  It  is  true  that  Judge  Hott,  in  giving  his  opinion  for 
its  affirmance,  remarked,  that,  as  an  original  question,  he  should 
have  had  no  hesitation  in  saying,  in  a  case  where  the  contract  was 
entirely  executory  on  both  sides,  and  no  part  of  the  consideration 
had  been  paid,  that  it  was  necessary  that  it  should  be  in  writing, 
under  the  statute,  and  be  signed  by  both  parties  thereto,  or  their 
agents,  in  order  to  be  binding  upon  either;  or,  in  other  words, 
there  being  no  consideration  paid,  the  promise  of  one  party  would 
6e  the  consideration  for  the  promise  of  the  other,  and  that  both 
must  be  in  writing  to  charge  either ;  and,  after  referring  to  the  dis* 
kinction  between  the  section  of  the  statute  applicable,  to  that  case^ 
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and  section  8,  relating  to  a  contract  for  the  sale  of  land,  which  he 
concedes,  on  the  authority  of  this  courts  in  Warratt  t.  Muntiy  1 
Seld.  244,  is  only  required  to  he  signed  by  the  party  by  whom  the 
sale  is  to  be  made,  and  afber  adding,  that,  in  the  case  of  a  contract 
for  the  sale  of  goods,  he  should  say  the  party  to  be  charged  means 
the  vendor  upon  his  contract  to  sell,  and  the  vendee  upon  his  con- 
tract to  accept  and  pay  for  the  goods,  he  added,  that  this  question 
did  not  appear  to  have  been  directly  raised  on  the  trial ;  if  it  had 
been,  it  might,  perhaps,  have  been  obviated  by  the  production  of  » 
counterpart  of  the  contract,  signed  by  the  plaintiff,  and  then  said : 
'^As  there  are  several  authorities  which  seemingly,  at  least,  give  a 
different  construction  to  this  and  similar  provisions  in  the  former 
statute  of  frauds,  I  do  not  propose  to  further  discuss  the  question  at 
this  time."  And  after  a  more  particular  reference  to  the  require- 
ments of  the  statute,  he  concludes  with  the  remark :  ^'  In  this  case, 
a  note  or  memorandum  of  the  contract  was  made  in  writing,  and 
signed  by  the  lawftil  agent  of  the  defendant,  and  we  think  that  this 
was  sufficient  compliance  with  the  statute,  according  to  the  settled 
construction  that  has  been  given  to  if 

The  only  other  case  referred  to  by  the  respondent's  counsel,  on  this 
question,  was  that  of  Brabin  v.  ffyde^  32  N.  Y.  519,  which  he  says 
decided  that  the  memorandum  must  be  signed  by  both  parties. 
This  is  clearly  a  mistake. 

The  action  was  brought  by  the  plaintiff  to  recover  the  possession 
of  a  mare  and  colt,  which  he  claimed  as  owner,  by  purchase  from 
one  Milton  Blackmer  in  August^  1857 ;  and  which,  on  the  third  day 
of  September  next  thereafter,  the  defendant  took  from  his  posses- 
sion, under  a  claim  that  he  owned  them  under  a  purchase  from  the 
game  vendor  in  the  month  of  July  preceding.  The  plaintiff  recov- 
ered a  verdict,  on  which  judgment  was  entered.  That  judgment 
was  reversed  by  the  general  term  on  appeal,  and  the  plaintiff  there* 
upon  appealed  to  this  court  The  judge  on  the  trial,  in  his  charge 
to  the  jury,  after  stating  that  the  defendant  had  given  evidence  of  a 
prior  bargain,  and  that  it  was  objected  by  the  plaintiff  that  the  con- 
tract under  which  he  claimed  ownership  was  void  by  the  statute  of 
frauds,  read  and  explained  the  statute,  and  then  charged,  '^that> 
according  to  the  defendant's  narrative  of  facts,  the  contract  rested 
solely  in  words.  There  was  no  other  evidence  of  it;  there  was  no 
delivery  of  the  property  or  memorandum  made,  as  the  contract  was 
narrated  by  him,  nor  any. payment,  nor  was  the  property  present  at 
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any  time,  or  any  thing  to  save  it  from  the  statute  of  frauds.  I 
adyifle  you  that  the  oontract  for  the  purchase  of  the  horses  hf  the 
defendant^  as  narrated  by  himself  is  invalid.^  To  which  there  was 
%n  exception. 

When  the  case  was  reviewed  by  this  court,  Bbown,  J.,  in  giving 
the  opinion  on  the  reversal  of  the  order  of  the  general  term  granting 
a  new  trial,  referred  to  the  facts  detailed  in  the  narrative  of  the 
defendant;  and,  from  the  learned  judge's  statement  of  them,  it 
appeared  that  a  part  of  the  price  agreed  to  be  paid  by  the  defendant 
for  the  mare  and  colt  was  to  be  credited  on  his  books,  when  he  got 
to  his  house,  on  account  of  a  debt  owing  and  due  to  him  from  Black- 
mer ;  that  he  went  home  and  made  the  entry  in  his  book,  giving  him 
credit  on  the  day  of  the  purchase  for  the  amount  that  was  to  be  so 
credited.  It  was  an  original  entry.  On  his  cross-examination,  it 
further  appeared  that  he  kept  a  day-book  and  a  ledger  for  the  pur- 
poses of  his  business;  that  the  entries  to  Blackmer's  credit  were  not 
upon  those  books,  or  in  any  account  of  his  daily  transactions;  and 
that  all  that  appeared  upon  any  book  was  an  entry  made  of  the  mare 
and  colt  upon  a  blank  leaf,  on  which  there  were  no  other  entries. 
xt  was  not  claimed  that  he  gave  Blackmer  any  receipt  or  discharge 
for  the  money  for  the  mare  and  colt,  or  that  he  communicated  to  him 
what  he  had  done.  There  were  some  additional  facts  stated,  for  the 
purpose  of  showing  a  delivery  of  the  mare  and  colt,  which  are  imma- 
terial to  be  noticed  here ;  and  the  learned  judge,  after  the  conclusion 
of  his  statement  of  the  fiEicts,  said :  *'  These  are  the  facts  upon  which 
the  defendant  relies  to  take  the  case  out  of  the  statute  of  frauds. 
There  was  no  delivery  of  the  property  to  the  purchaser,  and  no  memo- 
randum of  the  sale  signed  by  the  parties;"  and  then,  after  stating 
the  charge  to  the  jury  as  above  set  forth,  and  making  some  general 
remarks  on  the  insufficiency  of  words,  merely,  and  the  necessity  of 
acts  as  evidence  of  a  purpose  to  part  with,  or  to  accept,  the  owner- 
ship of  personal  property,  he  said :  '^  There  must  have  occurred  one 
of  the  three  acts  mentioned  in  the  statute,  or  the  sale  will  not  be 
eflfected.  These  acts  are  not  to  be  performed  by  one  party  only;  they 
are  to  be  concurred  in  by  both  parties  to  the  contract  If  the  memo- 
randum in  writing  is  relied  upon,  it  must  be  signed  by  the  parties; 
not  the  party  to  be  charged  thereby."  He  then,  after  giving  his  views 
of  what  is  necessary,  when  either  a  deliveiy  of  the  goods,  or  a  part  of 
them,  or  the  payment  of  some  part  of  the  purchase-money,  is  de- 
pended upon  as  the  consummation  of  the  contract,  and  after  tha 
Vol.  I.  —  75 
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application  of  his  construction  of  the  requirements  of  that  statute^ 
to  the  facts  of  the  case,  closes  the  opinion  with  this  remark :  '^  I  think 
the  judge  at  the  circuit,  in  his  charge  to  the  jury,  was  entirely  right;'' 
and  thereupon  the  order  of  the  general  term  granting  a  new  trial 
was  reversed,  and  the  judgment  on  the  verdict  was  affirmed. 

No  other  opinion  appears  to  have  been  given  in  the  case. 

It  is  evident,  from  the  opinion  and  the  conclusion  arrived  at  by. 
the  learned  judge,  that  there  was  no  question  involving  the  oonBtruc- 
tion  of  the  section  of  the  statute  now  under  consideration.  On  the 
contrary,  he  declares  that  the  judge  at  the  circuit,  who  had  charged 
the  jury,  ^  that,  according  to  the  defendant's  narrative  of  the  facts, 
the  contract  rested  aoleiy  in  wordSf*  was  entirely  right  The 
remark  that  it  was  necessary  that  a  memorandum  in  writing  of  a 
contract  should  be  signed  by  both  parties  to  it  was  gratuitous ;  and 
certainly  there  is  not  the  least  color  for  saying  that  this  court  in  that 
case  '^  decided  that  the  memorandum  must  be  signed  by  both  parties." 

I  have  now  examined,  with  much  and  perhaps  unnecessary  particu- 
larity, the  cases  referred  to  by  the  counsel  to  sustain  his  position, 
that  there  has  been  no  decision  in  the  court  of  last  resort,  and  no 
well-considered  one  in  the  other  courts,  holding  it  to  be  unnecessary 
that  the  note  or  memorandum  of  the  contract  for  the  sale  of  goods 
should  be  signed  by  both  parties.  That  examination  shows,  not 
only  that  all  of  them,  except  the  case  of  Bailey  v.  Ogden,  3  Johns. 
899,  supra,  involve  the  question,  and  hold  that  the  statute  is  com- 
plied with  when  the  note  or  memorandum  of  the  contract  is  signed 
or  subscribed  by  the  party  to  be  charged  thereby,  but  also  that  the 
question  has  been  decided  after  a  careful  consideration  thereof; 
and,  in  the  case  of  Bailey  v.  Ogden,  the  same  principle  is  distinctly 
and  fully  recognized  by  Kent,  0.  J.,  as  appears  by  his  statemenia 
above  referred  to. 

I  will  add  another  case  (that  of  Davis  v.  Shields,  26  Wend.  341), 
in  the  court  for  the  correction  of  errors,  decided  in  1841,  where  the 
question  was  again  raised,  and  considered  by  Chancellor  Walworth 
and  Senator  Yebplangk.  The  chancellor,  at  page  350,  said  that 
''  the  former  statute  of  frauds  required  the  note  or  memorandum 
of  the  agreement  to  be  signed  by  the  parties  to  be  charged  thereby, 
and  the  courts  had  not  only  decided  that  it  was  not  neoessaiy  that 
it  should  be  signed  by  both  parties,  so  as  to  make  it  legally  binding 
on  both,  or  upon  neither,  but  they  had  in  many  oases  held  that  a 
literal  signing  of  the  memorandum  by  the  party  who  was  sought 


JUNE  TERM,  1870.  $95 


Jnstioe  ▼.  Lang. 


to  be  charged  thereby  was  not  necessary/'  Senator  Vebplanok,  at 
page  362,  said:  ''A  doubt  naturally  arises  whether,  under  our 
revised  statutes,  the  words  to  ^be  subscribed  by  the  parties  to  be 
charged '  do  not  require  that  the  agreement  should  be,  from  the  first, 
binding,  by  means  of  an  authorized  signing,  upon  all  the  parties  to 
the  bargain ; "  and,  after  referring  to  the  case  of  CUuon  t.  Merritt, 
which  he  considered  as  having  settled  the  question  in  that  court, 
and  stating  that  the  decision  was  in  conformity  with  numerous 
prior  decisions,  as  was  shown  in  the  opinion  of  Ohancellor  Kent  in 
that  case,  he  said :  ^*  It  seems  to  me  these  words  must  be  taken  in 
their  fixed  and  adjudicated  sense,  according  to  which  it  is  enough 
that  the  agreement  be  signed,  or  be  authorized  to  be  signed,  by  the 
party  to  be  charged  in  the  suit ; "  and  adds :  ^  Nor  is  this  interpreta- 
tion without  the  support  of  reasons  of  equity,  independent  of 
authority.  It  is  within  the  literal  sense  of  the  words  used.''  And 
then,  after  some  remarks  in  support  of  those  views,  he  concludes : 
^  I  adhere,  then,  to  the  old  adjudicated  meaning  of  the  words  retained 
from  the  original  statute,  and  consider  it  sufficient  if  the  memoran- 
dum  was  authorized  by  the  vendors,  who  are  now  to  be  charged, 
although  it  might  not  have  been  originally  binding  on  the  vendee." 

In  that  case,  the  question  was  also  presented  whether  the  con- 
tract was  ** subscribed^  within  the  requirements  of  the  revised 
statutes,  without  being  actually  signed  below  or  at  the  end  of  the 
memoiundum,  and  it  was  decided  that  it  was  not;  and  the  decision 
of  the  supreme  court  holding  to  the  contrary,  as  the  case  is  reported 
in  24  Wend.  324,  was  reversed. 

In  addition  to  the  above  cases  I  will  cite,  as  authority  sustaining 
the  sufficiency  of  the  signature  by  the  party  to  be  charged,  the  fol- 
lowing :  West  V.  NetatoHy  1  Duer  .277,  283 ;  Woodward  v.  Harris 
S  Aspintaall,  3  Sand.  Sup.  Oo.  272-277;  Fenley  v.  Stewart,  5 
id.  101-105.  These  authorities  are  in  conformity  to  the  decisions 
on  the  English  statute,  which  were  recognized  as  authority  by 
Ohancellor  Kent  in  Cluson  v.  Bailey,  14  Johns.  484,  etc  Among 
those  were  Saunderson  v.  Jackson,  2  Bos.  &  Pul.  238;  Champion  v. 
Plummer,  4  id.  252 ;  Egerton  v.  Mattliews,  6  East,  307 ;  AUen  v. 
Bennett,  3  Taunt  169.  In  Egerton  v.  Matthews,  the  action  was 
brought  by  the  seller  against  the  buyers  for  not  accepting  and 
paying  for  certain  goods,  which  the  defendants  had  contracted  to 
purchase  by  the  following  memorandum  in  writing:  "We  agree  to 
g:ve  Mr.  Egerton  nineteen  cents  per  pound  for  thirty  bales  oi 
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Smyrna  cotton^  cnstomory  allowanoe  cash,  ihiee  per  oent^  as  soon  as 
onr  oertificate  is  complete.''  It  was  dated  2d  September,  1803,  and 
was  signed  by  the  defendants,  the  buyers,  only.  They  had  before 
that  time  become  bankrupts,  and  their  oertificate  was  waiting  for 
the  lord  chancellor's  allowance,  and  after  it  was  allowed,  they  signed 
the  memorandum  again.  On  the  opening  of  the  case  upon  the 
trial  it  was  objected,  that  the  contract  was  ^dtogether  executory,  that 
no  consideration  appeared  on  the  face  of  the  writing  for  the  promise, 
and  that  there  was  not  any  mutuality  in  the  engagement,  and, 
therefore,  that  it  was  void  by  the  statute  of  frauds.    29  Car.  II,  ch.  3. 

The  objection  prevailed,  and  the  plaintiff  was  nonsuited ;  but  on 
a  motion  to  set  aside  the  nonsuit,  Lord  Ellenbobouoh,  G.  J., 
observed,  that  the  17th  clause  of  that  statute  required  ^^some  note 
or  memorandum  in  writing  of  the  bargain  signed  by  the  parties  to 
be  charged  by  the  contract/^  and  that  this  memorandum  above 
quoted  was  a  memorandum  of  the  bargain,  or  at  least  so  much  of  it 
as  was  sufficient  to  bind  the  parties  to  be  charged  therewith^  and 
whose  signature  to  it  was  all  that  the  statute  required. 

The  question  again  arose  ia  AUen  v.  Bennett,  3  Taunton,  169. 
The  action  was  brought  by  the  buyer  against  the  seller  for  the  non- 
delivery of  goods,  and  was  based  on  certain  entries  of  the  sale  made 
by  defendant's  agent  in  a  book  of  the  plaintiff  The  sale  was  sub- 
sequently recognized  in  a  correspondence  by  the  plaintiff  with  the 
defendant,  but  there  was  no  evidence  that  the  plaintiff  had  signed 
any  contract  to  bind  himself.  It  was  objected  on  the  trial  that 
there  was  not  a  sufficient  note  in  writing  within  the  statute  of 
frauds  for  the  sale  of  the  goods,  inasmuch  as  it  did  not  at  all  appear 
by  the  contract  who  was  the  buyer;  that  all  that  could  be  gathered 
from  the  entries  was,  that  they  were  contracts  entered  into  by  Ben- 
nett, to  sell  goods  to  persons  not  named,  and  who  the  persons  were 
could  not  be  supplied  by  oral  evidence.  There  was  a  verdict  for 
the  plaintiff  On  a  motion  to  set  it  aside,  the  correspondence  was 
held  sufficient  to  connect  the  parties.  It  was  then  objected  tt  %t 
the  party  who  had  not  signed  was  not  bound,  as  to  which,  Maks- 
FIBLD,  0.  J.,  said  that  the  cases  of  Egerton  v.  MatthewSy  Saunderson 
V.  Jackson  and  Champion  v.  Plummer,  supra,  *^  suppose  a  signa- 
ture by  the  seller  to  be  sufficient,  and  every  one  knows  it  is  the 
daily  practice  of  the  court  of  chancery  to  establish  contracts  signed 
by  one  person  only ;  and  yet,  a  court  of  equity  can  no  more  dispense 
with  the  statute  of  frauds  than  a  court  of  law  can/'  and  he  held 
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that  ibe  rerdict  should  be  snstained.  Hbath^  J.,  was  of  the  same 
opinion,  and  said  there  was  a  ease  in  Strange  by  which  it  appeared 
that  a  Yoidable  promise  was  sufficient  to  sustain  a  promise.  Law- 
BEKCE,  J.,  after  showing  that  it  was  eyident  that  the  contract  was 
entered  into  by  the  authority  of  the  defendants,  said  that  objection 
would  quite  oyertum  the  cases  of  Egerton  y.  JfcUthews,  Saunderson 
T.  Jackson  and  Champion  y.  Plummer,  and  the  statute  of  frauds 
clearly  supposes  the  probability  of  there  being  a  signature  by  one 
person  only. 

Without  multiplying  cases,  I  will  content  myself  with  quoting 
the  remarks  of  Earl,  0.  J.,  in  the  case  of  Parton  y.  CrofU^  Oom. 
Bench,  N.  S.,  yol.  16  (111  Eng.  Com.  Law,  11),  where  he,  after  dis- 
cussing and  considering  the  effect  of  bought  and  sold  notes,  in 
reference  to  the  requirement  of  the  statute  of  frauds,  says:  ''To 
satisfy  the  seyenteenth  section  of  the  statute,  it  is  enough  to  pro- 
duce a  memorandum  of  the  contract  signed  by  the  party  to  be 
charged  thereby,  or  by  an  agent  thereunto  duly  authorized.'' 

This  is  recognized  as  the  rule  by  the  elementary  writers.  Ohan- 
oellor  Kent,  in  his  commentaries,  yoL  2,  p.  510,  says:  '' The  sign- 
ing of  the  agreement  by  one  party  only  is  sufficient,  proyided  it  be 
the  party  sought  to  be  charged.  He  is  estopped  by  his  signature  firom 
denying  that  the  contract  was  yalidly  executed,  though  the  paper 
be  not  signed  by  the  other  party,  who  sues  for  the  performance.^ 

Starkie,  in  his  work  on  eyidence,  yol.  2,  p.  614,  says:  ''It  is 
sufficient  if  there  be  a  memorandum  signed  by  the  defendant,  the 
yendor,  although  it  be  not  signed  by  the  plaintiff,  the  yendee,  and 
although  it  could  not  haye  been  enforced  by  the  latter."  See,  also, 
Gomyn  on  Contracts,  at  page  123.  In  yiew  of  the  numerous 
decisions,  both  in  this  state  and  in  England,  it  appears  to  me  to  be 
impossible  now  to  hold  a  different  rule,  by  giying  a  different  con- 
struction to  the  statute  of  firauds. 

Assuming,  then,  that  the  memorandum  on  which  the  present 
action  is  based  is  yalid  and  binding  on  both  parties  at  common 
law,  and  that  the  statute  only  requires  it  to  be  signed  by  the  party 
to  be  charged,  it  appears  to  me  to  follow,  as  a  necessary  consequence, 
that  the  defendants,  the  yendors,  in  this  case  haying,  by  their  signa- 
ture in  writing,  giyen  the  written  eyidence  to  charge  them,  are 
liable  thereon ;  and  that  the  nonsuit  in  the  court  below  was  im- 
propel  ly  granted. 

As,  h^weyer,  a  majority  of  this  court  was  unable  to  concur  in  a 
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judgment  on  the  first  argoment,  it  may  be  proper  to  refer  briefly  ta 
the  opinion  then  read  in  aflSrmance  of  the  nonsuit,*  and  which  has 
been  presented  to  ns  on  the  present  argument.  It  concedes  that  it 
is  not  necessary,  under  the  requirements  of  the  statute  of  frauds^ 
that  the  contract  should  be  signed  by  both  parties ;  and  that,  prior 
to  the  statute,  it  would  have  been  valid  and  binding  upon  both  of 
them  without  being  reduced  to  writing  and  signed  by  either.  But 
the  learned  justice  by  whom  it  was  delivered  adds,  that  ^*  the  statute 
makes  the  contract  void,  although  reduced  to  writing,  as  to  the  party 
not  subscribing  it ;  and  it  follows  that  the  void  promise  of  the  latter 
furnished  no  consideration  for  the  agreement  of  the  party  who  sub- 
scribes it*' 

This  appears  to  me  to  be  a  misconstruction  of  the  statute.  That 
does  not  define  or  prescribe  what  shall  be  necessary  to  constitute  a 
contract.  On  the  contrary,  it  assumes  the  existence  of  one  that  is 
valid  and  binding  in  all  respects,  and  on  that  assumption  declares 
that  it  shall  be  '^void,''  not  unlawful  but  inefiectual,  of  no  binding 
force,  to  charge  any  of  the  parties  with  a  liability  thereon  who  does 
not  subscribe  a  note  or  memorandum  thereof  in  writing.  It  did  not 
affect,  nor  was  it  intended  to  affect,  an  oral  agreement,  otherwise,  oi 
to  a  greater  extent,  than  by  the  requirement  of  written  evidence  of 
its  terms,  by  the  signature  or  subscription  of  the  party  who  was  to 
be  charged  with  a  legal  liability  thereon.  It'  is  true  that  the  party 
who  does  not  sign  or  subscribe  it  may  not  be  liable  thereon  in  an 
action,  as  te  which  I  deem  it  unnecessary  te  express  an  opinion ; 
but  that  fact  does  not  destroy  or  annul  the  consideration  and  terms 
which  form  the  inducement  of  the  other  party  te  make  it  obligatory 
on  himself,  by  compliance  with  all  the  requirements  of  the  law  te 
make  it  so.  On  the  contrary,  the  same  consideration  continued 
without  being  impaired  or  annulled,  and  no  new  or  further  evidence 
of  it  was  requisite. 

It  is  too  late  for  him,  after  executing  an  agreement  conformable 
in  all  respects  with  the  requiremente  of  the  law,  and  with  the  avowed 
intention  te  bind  and  charge  himself,  for  the  purpose  of  avoiding 
the  liability  thus  voluntarily  assumed,  te  say  that  the  other  party 
thereto  cannot  be  charged  thereon,  on  the  sole  ground  that  he  him- 
self did  not  take  the  precautionary  means  required  by  the  law  to 
charge  such  other  party,  either  through  neglect  or  in  reliance  on  his 
promise  to  fulfill  his  part  of  it  without  being  legally  bound  thereto. 

The  object  of  the  statute  is  attained  by  protecting  a  vendor  against 


JUNE  TERM,  1870.  599 


JoBtice  ▼.  Lang. 


» liability,  founded  on  oral  evidence  only  of  his  contraot^  without 
relieving  him  from  an  obligation  clearly  assumed  and  created  by  a 
written  evidence  thereof  the  evidence  of  which^  under  such  circum- 
stances, would  make  the  statute  the  means  of  perpetrating  fraud,  as 
well  as  a  protection  against  it,  and  against  perjury  or  subornation 
of  perjury.  A  construction  that  leads  to  such  a  result  is  not  neces- 
sary, and  is,  in  my  opinion,  unwarranted. 

The  substance  of  these  views  is  tersely  expressed  by  Parsons  in 
his  work  on  Mercantile  Law,  p.  78,  where  he,  after  considering  the 
several  clauses  of  the  statute  of  frauds,  says:  **  The  operation  of  the 
statute  in  the  clauses  we  have  considered  is  not  to  avoid  the  con- 
tract, but  only  to  inhibit  and  prevent  actions  from  being  brought 
upon  it.    In  other  respects  it  is  valid.'' 

Oonceding  it  to  be  true  that  the  consideration  for  a  promise,  as 
well  as  the  promise  itself,  must  be  in  writing  to  give  any  right  of 
action  thereon  against  a  party  who  has  signed  it,  as  was  decided  in 
Waine  v.  WaiUerSy  5  East,  10,  and  in  Sears  v.  Brink,  3  Johns.  210, 
it  does  by  no  means  follow,  that,  when  those  and  the  other  requisite 
elements  to  constitute  a  valid  contract  appear,  it  is  also  necessary 
that  there  should  be  a  mutuality  of  obligation  to  give  a  right  of 
action  against  either  party. 

Chancellor  KEjrr,  in  Olasan  v.  Baiht/y  14  Johns.  488,  supra^  says, 
that,  although  Lord  Oh.  Bbdesdale,  in  Lawrenson  v.  Butler, 
1  Sch.  &  Lef.  13,  had  expressed  the  opinion  that  the  contract  ought 
to  be  mutual  to  be  binding,  and  that  if  one  party  could  not  enforce 
it  the  other  ought  not,  and  that  he  himself  had  thought,  and  had 
often  intimated,  that  the  remedy  ought  to  be  mutual,  yet  it  appeared 
from  a  review  of  the  cases  that  it  had  been  too  well  settled  to  the 
contrary  to  be  now  questioned. 

It  was  subsequently  (in  1836)  said  by  Tikdal,  J.,  in  Laythoarp 
V.  Bryant,  2  Bing.  (N.  G.)  735,  speaking  of  the  clause  of  the  English 
statute  requiring  an  agreement  for  the  sale  of  lands  or  any  interest 
therein,  or  a  note  or  memorandum  thereof  in  writing,  to  be  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto lawfolly  authorized  by  him,  that  the  party  who  has  signed  the 
agreement  is  the  party  to  be  charged,  and  he  cannot  be  subject  to 
any  fraud ;  that  there  had  been  some  confusion  in  the  argument  of 
the  case,  between  the  consideration  of  the  agreement  and  the 
mutuality  of  claim ;  and,  although  it  was  true  that  the  considera- 
tion must  ap})ear  on  the  face  of  the  agreement,  yet  he  had  found  no 
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S.  That  an  action  on  such  indoraementB,  the  comphdnt  in  which  seta  forth*  la 
addition  to  the  oidinaiy  aU^gationa,  the  ooyertnre  of  the  defendant,  a  separale 
estate  in  her,  and  her  intent  to  charge  each  estate,  is  maintainable. 

8.  That  an  ordinaiy  pecuniary  Judgment  in  such  action,  as  upon  a  personal  con- 
tract, is  proper.  In  order  to  make  the  indorsement  of  a  married  woman  a 
charge  upon  her  separate  estate,  all  that  is  necessary  is  her  declaration  in  the 
oontract  of  indorsement  or  instrument  creating  the  charge  of  her  intent  so  to 
charge  her  separate  estate.  The  chaige  need  not  be  in  sach  form  as  to  create 
a  specific  lien. 

Appeal  from  the  deoision  of  the  supreme  oourt  leTersing  the 
judgment  for  the  plaintiff  entered  upon  the  report  of  the  referee^ 
and  granting  a  new  triaL 

The  action  was  brought  upon  three  promissory  notee,  haying 
upon  each  the  special  indorsement  of  the  defendant,  Armina  Bab- 
oock, substantially  in  the  following  form : 

"For  Talue  recdved,  I  hereby  charge  my  indiyidual  property  with  the  pay^* 

ment  of  this  note. 

««ABMmA  BABCOOE.'^ 

At  the  time  the  notes  were  executed  and  indorsed  by  the  respond* 
ent,  Armina  Baboock,  which  was  in  1863  and  1864,  she  was  a  married 
woman  (being  the  wife  of  the  defendant,  Edward  Baboock),  and 
the  owner  of  a  separate  estate,  consisting  of  real  property.  The 
other  defendants  were  insolvent  The  referee  found  that  she  made 
the  indorsements  for  the  benefit  of  the  other  defendants,  Stephen  K 
and  Edward  Baboock,  and  that  she  had  no  interest  in  the  transac- 
tion ;  but  made  no  finding  that  she  intended  to  charge  her  separate 
estate.  The  action  was  in  the  ordinary  form  against  maker  and 
indorser  of  a  promissory  note,  except  that  the  above  indorsement 
was  literally  copied,  and  the  complaint  alleged  in  Armina  Baboock 
the  possession  of  separate  estate,  and  her  intent  to  charge  said  estate. 

The  respondent  raised  by  exception  a  number  of  objections  to 
plaintiffs  recovery,  and  also  moved  to  dismiss  the  complaint  as 
asking  a  personal  judgment  against  a  married  woman;  as  being 
improperly  joined  with  the  other  defendants;  as  not  liable  in  such 
an  action,  but  only,  if  at  all,  in  equity ;  as  not  proving  an  intent  to 
charge  her  separate  estate,  etc. 

The  judgment  was  the  tisual  general  judgment  in  an  addon  at 
law  for  a  pecuniary  sum  as  damages  (the  amount  of  the  notes),  and 
the  costs  of  the  action. 
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B,  Quack^nbush,  for  defendant  and  respondent. 

HuKTy  Commissioner.  Several  objections  are  made  to  the  plaint* 
iff's  right  of  recoTery,  which  I  will  consider  in  their  order: 

1.  It  is  said  that  the  action  is  not  proper  in  form;  that  it  should 
be  special  under  the  statute,  alleging  the  &cts  and  asking  that  the 
Be]>arate  property  of  the  defendant  be  subjected  to  the  payment  of 
the  debts  in  question.  This  objection  is  not  valid.  The  complaint 
is  speciaL  The  allegation  of  a  separate  estate  in  the  wife,  of  her 
intent  to  charge  it  by  the  indorsements  in  question,  together  with 
proof  of  her  separate  estate,  and  of  the  insolvency  of  the  other 
defendants,  are  all  of  a  special  character.  They  refer  to  the  charac- 
ter of  the  defendant  as  a  married  woman.  They  would  be  quite 
unmeaning  in  an  action  upon  an  ordinary  indorsement  Again,  by 
the  acts  of  1860  (page  158),  and  the  act  of  1862  (page  344)^  a  suit 
is  authorized  to  be  brought  against  a  married  woman  **  in  all  matters 
having  relation  to  her  sole  and  separate  property  *  *  *  in  the 
same  manner  as  if  she  were  sole;''  and  ''a  married  woman  may  be 
sued  in  any  of  the  courts  of  this  state,  and  whenever  a  judgment 
shaU  be  recovered  against  a  married  woman,  the  same  may  be  enforced 
by  execution  against  her  sole  and  separate  property  in  the  same  man- 
ner as  if  she  were  sole.''  These  provisions  are  incorporated  into  the- 
code  by  amendments  to  sections  274  and  287.  The  facts  are  set 
forth,  the  proof  is  made,  and  the  rights  of  the  parties  are  properly 
before  the  court  for  adjudication. 

2.  It  is  argued  that  the  contracts  described  in  the  complaint  were 
not  in  feict  for  the  benefit  of  Mrs.  Babcock.  The  general  subject 
embraced  in  this  suggestion  will  be  more  fdlly  considered  under  a 
subsequent  point  It  is  sufficient  to  say,  in  answer  to  this  specific 
objection,  that  neither  the  statute  nor  the  authorities  limit  her  abil- 
ity to  charge  her  estate  to  cases  in  which  the  contract  is  for  her 
personal  benefit  Her  real  and  personal  property  are  secured  to  her 
in  the  same  manner  as  if  she  were  a  single  female.  Laws  of  1848,. 
p.  307.  By  the  statute  of  1860  the  property  of  a  married  womao 
shall  remain  her  sole  and  separate  property,  notwithstanding  her 
marriage.  Laws  of  1860,  p.  157.  This  property,  both  real  and 
personal,  she  is  authorized  to  sell,  transfer  and  convey.  lb.  It  is 
further  enacted  by  the  same  statute  that  a  married  woman  may  sue 
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and  be  sued  in  all  matters  relating  to  her  separate  property,  in  the 
same  manner  as  if  she  were  sole.  When  a  married  woman  assumes 
to  act  in  reference  to  her  separate  estate,  the  question  is  not  whethe* 
her  action  is  really  for  her  own  benefit  The  right  to  act  and  to 
bind  her  estate  carries  with  it  the  right  to  act  unwisely,  and  to  her 
own  injury,  if  she  so  wills.  The  fact  that  her  action  is  for  the 
benefit  of  her  property  is  no  doubt  one  ground  on  which  it  may  be 
fiubjeoted.    It  is  not,  however,  the  only  one. 

I  haye  considered  these  points  with  reference  to  our  statutes,  as,  in 
my  judgment,  this  case  comes  within  those  statutes;  and  the  form 
of  the  action,  the  form  of  the  judgment,  and  the  execution  upon  it, 
are  to  be  regulated  by  them.  They  are  right  in  form,  :inder  the 
provisions  of  our  statute. 

3.  The  third  objection,  and  which  seems  to  have  controlled  the 
decision  of  the  court  below,  is  to  the  form  in  which  the  charge  upon 
the  estate  is  made.  It  is  insisted,  that  the  instrument  creating  the 
charge  should  contain  a  description  of  the  property  intended  to  be 
charged,  or  at  least  a  reference  by  which  it  can  be  identified.  The 
court  below  say:  ''If  she  attempted  to  make  a  deed  or  conveyance 
of  her  property  in  such  a  way,  it  would  be  plainly  illegal ;  and,  I 
think,  neither  of  the  acts  of  bargain,  sale  or  conveyance,  which,  in 
the  previous  part  of  the  same  sentence  (of  the  statute),  she  is  em- 
powered to  make,  would  be  well  executed  by  a  similar  statement  in 
writing,  saying,  'For  value  received,  I  hereby  bargain  (or  sell  or 
convey)  my  individual  property  to  A.  B.'  It  appears  to  me  it  would 
be  rejected  for  indefiniteness,  as  well  as  for  non-compliance  with  the 
forms  of  law ;  and  I  am  strongly  inclined  to  think  that  the  loose 
and  indefinite  language  contained  in  this  instrument  is  a  decisive 
'Objection  to  its  validity." 

In  announcing  their  conclusion  to  grant  a  new  trial,  the  decision 
is  based  upon  grounds  thus  expressed:  "  That  there  is  no  occasion  or 
justification  for  any  departure  from  the  established  principles  and 
proceedings  of  a  court  of  equity,  which  require,  in  order  to  make 
4Uid  enforce  a  valid  charge,  a  specific  description  of  the  property  in 
the  instrument  creating  the  charge,  executed  according  to  legal  for< 
malities,  and  enforced  in  equity  under  a  complaint  seeking  as  relief 
not  a  general  judgment,  but  the  satisfaction  of  the  charge  out  of  thd 
.specific  property  subjected  thereunto;"  and,  again,  "that  the  act 
of  1862,  empowering  a  married  woman  possessed  of  real  estate  as  her 
•separate  property  to  bargain,  sell  and  convey  the  same,  and  to  enter 
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into  any  contract  in  reference  thereto^  with  the  like  effect  in  aU 
respects  as  if  she  were  unmarried,  refers  to  such  modes  and  forma- 
of  bargain,  sale  and  conyeyance  of  real  estate,  and  contracts  relatiye* 
thereto,  as  were  recognized  as  legal  and  were  in  conformity  with  the 
law  as  expounded  in  judicial  tribunals  at  the  time,  and  does  not 
sanction  a  contract  or  charge  of  the  kind  now  under  investigation.'^ 
The  respondent's  counsel  clearly  expresses  the  same  idea  in  his  first 
point,  thus:  ''The  contract  does  not  specifically  describe  the  sepa- 
rate property  intended  to  be  charged,  and  is  therefore  uncertain.  A 
specific  lien  is  not,  in  any  manner  or  in  any  way  recognized  by  the- 
law,  created  on  any  particular  property.  There  is  no  mortgage  or 
pledge,  or  any  absolute  or  conditional  conveyance,  of  the  se])arate 
estate."  This  proposition  was  sustained,  not  only  in  the  present  case,, 
but  by  the  general  term  of  the  fourth  district  in  the  case  of  KeUo  r. 
IbioTy  52  Barb.  125.  Entertaining  great  respect  fbr  the  learned 
judges  composing  these  courts,  I  have  given  to  the  question  a  care- 
fhl  and  deliberate  examination. 

The  act  for  the  more  effectual  protection  of  married  women,. 
jMiSsed  April  7, 1848,  enacts  as  follows ;  ''  §  1.  The  real  and  personal 
property  of  any  female  who  may  hereafter  marry,  and  which  sha 
shall  own  at  the  time  of  her  marriage,  and  the  rents,  issues  and 
profits  thereof,  shall  not  be  subject  to  the  disposal  of  her  husband 
nor  be  liable  for  his  debts,  and  shall  continue  her  sole  and  separate- 
property  as  if  she  were  a  single  female.'^  Gh.  200,  p.  307.  The- 
second  section  makes  the  same  enactment  as  to  the  property  of  **  any 
female  now  married,''  except  that  the  same  may  be  liable  for  the 
debts  of  her  husband  theretofore  contracted.  The  third  section,  as 
amended  by  the  act  of  1849  (ch.  375,  p.  528),  enacts  as  follows : 
''  Any  married  female  may  take,  by  inheritance  or  by  gift,  grant,, 
devise  or  bequest,  from  any  person  other  than  her  husband,  and 
hold  to  her  separate  use,  and  convey  and  devise,  real  and  per- 
sonal property,  and  any  interest  or  estate  therein,  and  the  rents^ 
issues  and  profits  thereof,  in  the  same  manner  and  with  the  like 
effect  as  if  she  were  unmarried,  and  the  same  shall  not  be  subject  to* 
the  disposal  of  her  husband,  nor  be  liable  for  his  debts." 

The  statute  of  1860  (ch.  90,  p.  157)  re-aflSrmed,  and  in  some  par^ 
ticulars  enlarged,  this  authority.  In  the  third  section  thereof  it  m 
enacted,  that  ^*  any  married  woman  possessed  of  real  estate  as  ner 
separate  property  may  bargain,  sell  and  convey  such  property,  and 
enter  into  any  contract  in  reference  to  the  same;  but  no  such  con* 
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veyance  or  writing  shall  be  valid  without  the  assent  in  writing  of 
her  hnsbandy  as  hereinafter  provided.^' 

By  the  aot  of  1862,  ch.  172,  p.  344,  the  instruction  that  the  con- 
veyance must  be  aooompanied  by  the  assent  of  the  husband  was 
repealed. 

It  will  be  observed  that  these  statutes  contain  the  expressions^ 
^  her  separate  property,  as  if  she  were  a  single  female,'^  and  ''to  her 
separate  use,  in  the  same  manner  and  with  the  like  efTect  as  if  she 
were  unmarried.''  The  condition  of  a  married  woman,  holding 
property  to  her  separate  use,  as  if  she  were  feffM  sole,  was  well 
understood  in  the  jurisprudence  of  this  country  at  the  time  of  the 
passage  of  these  acts.  It  had  been  in  use  in  England  and  in  this 
country  for  a  long  time.  It  had  been  the  subject  of  leading  deter- 
minations for  more  than  a  hundred  years.  When  the  legislature 
use  this  well-known  description,  they  use  it  with  reference  to  its 
-equally  well-known  meaning.  To  ascertain,  therefore,  whether  a 
married  woman  can  now  and  here  subject  her  separate  property  to 
the  payment  of  a  debt  like  that  before  us,  by  an  instrument  like 
that  b^ore  us,  we  must  refer  to  the  former  adjudications  respecting 
a  married  woman  who  held  property  as  if  she  were  a,  feme  sole. 

The  first  case  in  this  state,  where  this  general  question  of  the 
rights  of  a  married  woman  thus  holding  property  arose,  was  that  of 
The  Methodist  Episcopal  Church  v.  Jaques,  3  Johns.  Gh.  77.  The 
opinion  of  Chancellor  Kent  is  learned  and  exhaustive,  embracing  a 
fiill  review  of  all  the  English  cases.  He  held,  in  substance,  that  the 
legal  incapacity  of  the  wife  to  convey  or  to  bind  her  estate  was 
relieved  only  so  far  as  the  language  of  the  trust  gave  express  power 
to  dispose  of  the  property ;  that  she  was  authorized  to  dispose  of  the 
trust  estate  only  in  the  manner  expressly  provided  for  in  the  instru- 
ment creating  it  He  held,  therefore,  that  the  disposition  made  by 
the  wife  and  husband,  by  mutual  assent,  but  without  the  formalities 
indicated  in  the  deed  of  settlement,  was  invalid,  and  charged  the 
husband  with  the  sums  received  under  that  arrangement. 

This  case  was  carried  to  the  court  for  the  correction  of  errors, 
where  it  was  elaborately  argued  by  Thomas  Addis  Emmet  and  Bald- 
win for  the  appellants,  and  Samuel  Jones  and  Harrison  for  the 
rcispondents.  17  Johns.  548.  Opinions  concurring  in  overruling 
the  decision  of  Chancellor  Kent  were  delivered  by  Chief  Justice 
Spencer  and  Judge  Platt.  It  was  established,  that  a  feme  covert, 
with  respect  to  her  separate  estate,  is  to  be  regarded  as  a  fem^  sole. 
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iuid  may  dispose  of  her  property  withont  the  consent  of  her  trustee, 
unless  she  is  specially  restrained  by  the  instrument  under  which  she 
acquires  it;  and,  though  a  particular  mode  of  disposition  be  pointed 
out  in  the  deed  of  settlement,  it  will  not  preclude  her  from  adopting 
any  other  mode  of  disposition,  unless  there  are  negative  words 
restraining  her  power  of  disposition,  except  in  the  yery  mode  so 
pointed  out 

In  the  North  American  Coal  Co,  y.  Dyettj  7  Paige,  9,  the  question 
was  again  before  the  court  By  an  antenuptial  agreement,  Mr.  and 
Mrs.  Dyett  had  conyeyed  a  house  and  lot  in  the  city  of  New  York, 
belonging  to  the  wife,  to  trustees  upon  the  following  trusts,  among 
others :  to  sell  and  conyey  upon  the  written  consent  of  husband 
and  wife  and  inyest  the  proceeds  in  other  securities,  with  power  of 
changing  the  same  from  time  to  time,  upon  like  written  consent 
The  proceeds  were  to  be  paid  over  as  provided  for  in  yarious  contin- 
gencies. Among  others,  upon  the  insolyency  of  Mr.  Dyett,  "  they 
were  to  be  paid  oyer  by  the  trustees  to  the  wife,  to  her  sole  and 
separate  use,  in  like  manner  as  if  she  were  a,  feme  sole.  After  sundry 
transfers,  the  estate  became  invested  in  a  manufacturing  establish- 
ment in  Poughkeepsie,  which  was  carried  on  for  the  benefit  of  the 
estatCif  Mr.  Dyett,  who  had  in  the  mean  time  become  insolvent,  siud 
had  been  discharged  under  the  insolvent  act,  acting  as  the  agent  of 
the  trustees.  The  factory,  being  in  need  of  coal  for  its  work,  pur- 
•ohased  a  cargo  of  the  plaintiff,  for  which  Mr.  Dyett  gave  a  draft  of 
sixty  days  on  Mr.  Livingston,  the  formal  agent  of  the  factory.  This 
•draft  was  accepted  by  him,  but  was  never  paid.  The  plaintiffs  filed 
their  bill  against  Dyett  and  wife  and  the  trustees,  for  the  purpose 
of  subjecting  the  trust  estate  to  the  payment  of  this  debt  and  other 
similar  claims.  The  bill  was  sustained  and  judgment  given  for  the 
payment  of  the  plaintiffs'  debt  The  case  was  carried  to  the  court 
for  the  correction  of  errors,  and  was  there  affirmed.  20  Wend.  570. 
The  chancellor  lays  down  the  rule  thus :  ^'  The  feme  covert  is,  as  to 
her  separate  estate,  considered  as  a  feme  sole,  and  may,  in  person,  or 
by  her  legally  authorized  agent,  bind  such  separate  estate  with  the 
payment  of  debts  contracted  for  the  benefit  of  that  estate,  or  for  her 
own  benefit,  upon  the  credit  of  the  estate."  He  refers  to  numerous 
English  cases,  and  to  that  of  The  Methodist  Church  v.  Jaques,  supra. 
In  the  court  of  errors,  Mr.  Justice  Gowex,  upon  the  point  that  Mrs 
Dyett's  admission  in  the  answer  that  Livingston  was  her  agent  waa 
not  binding  upon  her,  remarks :  *'  It  is  said  that  such  an  answer  ia 
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not  to  aflEbct  her  interesta,  although  ghe  joined  in  it;  that  it  is  still 
bat  the  answer  of  her  hnsband ;  and  this,  I  agree,  is  in  general  so. 
I  am  not  aware»  howeyer,  that  the  mle  has  eyer  been  applied  to  a 
wife  who  is  sued  in  respect  to  her  se])arate  estate.  The  bill  is  in  the 
nature  of  an  action  at  law  against  her  for  the  reooyerj  of  a  debt ; 
and^  although  her  person  is  not  liable,  she  is  proceeded  against,  in 
respect  to  her  estate,  as  a  feme  sole.  Haying  an  estate  which  she  is 
capable  of  charging  by  her  contract  in  the  first  instance  as  a  feme 
sole,  it  seems  to  follow,  that  her  admissions,  by  way  of  ahswer  or 
otherwise,  are  to  be  receiyed  in  eyidenoe  against  her.  Where  her 
separate  estate  is  completely  distinct,  and,  as  here,  independent  of 
her  husband,  she  seems  to  be  regarded  in  equity,  as  respects  her 
power  to  dispose  of  or  charge  it  with  debts,  to  all  intents  and  pur- 
poses as  a  feme  sole,  except  in  so  far  as  she  may  be  expressly  limited 
in  her  powers  by  the  instrument  under  which  she  takes  her  interest." 
This  action  was  against  the  wife  in  person,  and  settles  these  principles : 

1.  That  the  estate  of  a  married  woman  is  liable  to  the  payment 
of  a  debt  contracted  for  the  benefit  of  such  estate. 

2.  That  the  instrument  contracting  the  debt  need  contain  no 
description  of  or  reference  to  such  property  intended  to  be  benefited 
or  held  to  be  bound. 

Yah  y.  Dederer  came  first  before  the  court  of  appeals  in  1858  (18 
N.  Y.  265).  In  that  case  Dederer  had  bought  thirty-eight  cows  of 
the  plaintiff,  who  refused  to  complete  the  sale,  unless  his  wife  would 
sign  with  him  a  note  for  the  price  of  the  cows.  Mrs.  Dederer  did 
thereupon  sign  the  note.  An  action  was  brought  upon  it  against 
Dederer,  judgment  recoyered,  execution  issued,  returned  unsatisfied, 
and  an  action  then  brought  against  the  wife.  She  was  proyed  to 
haye  a  separate  property  in  real  and  personal  estate  amply  sufficient 
for  the  payment  of  the  note.  The  judge,  at  the  special  term^ 
ordered  judgment  against  her,  charging  her  separate  estate  with  the 
payment  of  the  note.  The  judgment  was  affirmed  by  the  genera) 
term  of  the  sixth  district,  aud  Mrs.  Dederer  appealed  to  the  court 
of  appeals.  In  deliyering  the  opinion  reyersingthis  judgment,  and 
in  commenting  upon  the  statute  of  1848-'49,  Judge  OoicSTOCir  says 
*^  My  conclusion,  therefore,  is,  that,  although  the  legal  disability  to 
contract  remains  as  at  the  common  law,  a  married  woman  may,  as 
incidental  to  the  perfect  right  of  property  and  power  of  disposition 
which  she  takes  under  this  statute,  charge  her  estate  for  the  purposes, 
and  to  the  extent,  which  the  rule  in  equily  has  heretofore  sanctioned 
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in  reference  to  separate  estates.''  Page  272.  The  judgment  was 
reversed*  npon  the  ground  that  the  mere  signing  of  a  note  by  a 
married  woman,  not,  in  bet,  for  the  benefit  of  her  estate,  but  as 
surely  for  another,  and  not  declared  in  the  note  to  be  for  her  benefit, 
and  where  she  had  not  professed  in  the  contract  to  charge  such 
estate,  did  not  operate  as  a  charge  upon  her  estate.  This  judgment 
iras  not  unanimous — Judges  Dekio  and  Boosetelt  dissenting, 
and  Judge  Strong  not  voting,  doubtless  upon  the  ground  that  it 
was  in  hostility  to  the  English  authorities. 

The  same  case  came  again  before  the  court  of  appeals  in  1860.  22 
N.  T.  450.  The  facts  were  as  before  stated,  with  two  additions.  It 
was  found*  first,  that  Mrs.  Dederer  became  seized  in  fee  of  her  real 
estate  subsequent  to  the  act  of  1848;  and,  secondly,  ^Hhat  Mrs. 
Dederer  intended  to  charge,  and  did  expressly  charge,  her  separate 
estate  for  the  payment  of  the  note."  The  court  held,  that,  in  order 
to  charge  the  separate  estate,  the  intention  to  do  so  must  be  declared 
in  the  very  contract  which  is  the  foundation  of  the  charge,  or  the 
consideration  must  be  obtained  for  the  direct  benefit  of  the  estate 
itselfl    Judgment  was  ordered  accordingly  in  favor  of  Mrs.  Dederer. 

In  each  of  the  examinations  of  Yale  v.  Dederer,  as  well  as  on  each 
of  the  hearings  of  The  Methodist  Church  v.  Jaques,  the  body  of  the 
English  law,  in  respect  to  separate  estates  of  married  women  is 
brought  in  review,  the  opinions  of  the  various  chancellors  are  dis- 
cussed, the  discordant  reasons  upon  which  the  law  was  maintained, 
the  cases  overruled*  and  that  should  be  overruled*  examined,  but 
in  the  whole  array  is  not  to  be  found  an  authority  that  the  contract 
of  the  married  woman  must  contain  a  description  of  the  estate  she 
proposes  to  charge. 

Owen  V.  Cowley f  36  N.  T.  600,  was  an  action  to  recover  for  pro- 
fessional services  rendered  to  a  married  woman,  for  the  benefit  of 
Her  se])arate  estate.  The  defendant  carried  on  a  ship  chandlery 
business  under  the  agency  of  her  husband,  who  employed  the 
plaintiff  to  collect  various  demands  arising  out  of  the  business. 
The  court  sustained  the  recovery  against  her,  laying  down  the  law 
in  this  language:  ''Where  services  are  rendered  for  a  married 
woman  by  her  procurement,  on  the  credit  and  for  the  benefit  of  her 
separate  estate,  there  is  an  implied  agreement  and  obligation, 
springing  from  the  nature  of  the  consideration,  which  the  courts 
will  enforce  by  charging  the  amount  on  her  property  as  an  equi- 
table lien.  Wliere  a  charge  is  created  by  her  own  express  agree- 
VoL.  I.— 77 
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ment  for  a  good  consideration,  though  for  a  purpose. not  beneficial 
to  her  separate  estate,  or  even  for  the  sole  benefit  of  her  husband^ 
she  is  bound  in  equity  by  the  obligation  she  thus  deliberatsly 
chooses  to  assume.'^  In  that  case  there  was  not  only  no  description 
of  or  reference  to  the  separate  property,  but  there  was  not  eyen  a 
written  contract  of  any  character. 

In  BaUin  t.  DiUagey  37  K  Y.  35,  it  appeared  that  Mrs.  Dillage 
was  a  married  woman  haying  separate  property,  and  that,  in  1860, 
she  purchased,  at  a  mortgage  sale,  certain  premises  under  a  special 
agreement.  Among  jther  things,  she  recognized  a  prior  mortgage 
upon  the  same  pre.nises,  and  agreed  to  pay  the  same,  and  secure 
such  payment  by  a  new  mortgage,  to  be  executed  by  hersel£  She 
secured  a  conyeyance  of  the  property  and  executed  a  new  mortgage, 
omitting  thirty-two  lots,  to  which  she  secured  an  unincumbered 
title.  Mrs.  Dillage's  mortgage  was  foreclosed  in  1864,  and,  on  the 
sale,  there  was  a  deficiency  of  more  than  t600,  which  the  plaintiff 
sought  to  make  a  charge  against  her  other  separate  property.  The 
plaintiff  offered  to  proye  that  she  had  such  other  separate  property 
to  the  yalue  of  tlO,000.  The  special  and  general  term  held  ths^ 
no  judgment  could  be  entered  against  her  for  the  deficiency,  decid- 
ing, as  a  matter  of  law,  that  a  married  woman  is  not  personally 
bound  by  her  agreement  to  pay  the  purchase-price  of  real  estate 
which  she  purchases  for  her  separate  property,  although  she  has  a 
separate  estate.    Id.  37. 

This  judgment  was  reyersed  in  the  court  of  appeals,  Pabkbb,  J., 
deliyering  the  opinion.  He  says :  ''I  haye  no  doubt,  therefore, that 
in  the  case  at  bar,  the  obligation  which  the  defendant  took  upon 
herself  by  the  execution  of  the  bond  was  for  the  benefit  of  her 
separate  estate,  which  is,  therefore,  chargeable  in  equity  with  the 
payment  of  the  deficiency  in  question.  In  such  case,  the  liability 
attaches  not  as  a  specific  lien  on  any  particular  portion  of  her  estat^ 
but  upon  the  whole  of  it  Her  separate  estate,  as  a  whole,  becomes 
liable  for  any  indebtedness  contracted  by  her  for  its  benefit  to  any 
extend  There  was  not  only  no  description  in  this  case  of  the 
property  sought  to  be  charged,  but  the  liability  arose  upon  the  pur- 
chase of  another  piece  of  property,  different  and  distinct  from  it 

Similar  to  this  in  its  principle,  and  in  the  ruling  upon  it,  was  the 
case  of  White  y.  McNett,  33  N.  Y.  371.  The  action  was  upon  a 
guaranty  executed  by  a  married  woman  and  her  husbanc!  on  the 
transfer  of  her  mortgage,  and  the  recoyery  against  her  upon  the 
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guaranty  was  sustained  as  a  charge  against  her  indiridual  property. 
These  are  the  material  anthorities  in  this  State  bearing  npon  the 
point  under  discussion.  I  will  now  refer  to  the  English  authorities. 
Mr.  Olancy  thus  lays  down  the  rule :  **  In  the  preceding  chapters  an 
attempt  has  been  made  to  elucidate  and  explain  the  rule  Hhat  a 
feme  coverty  acting  with  respect  to  her  separate  property,  is  compe- 
tenb  to  act  in  all  respects  as  if  she  were  a  feme  sole  /  and  all  the 
oases  seem  to  concur  in  affixing  this  meaning  to  it,  that,  wheneyer  a 
married  woman  acquires  property  to  her  separate  use,  exclusive  of 
her  husband,  she  may  deal  with  it  as  she  pleases,  and  may  exercise 
over  it  eyerj  right  which  she  could  possess  if  she  were  unmarried.'' 
Clancy's  Husband  and  Wife,  331,  2d  Am.  ed.  1837. 

In  Norton  y.  TurviU,  2  P.  Wms.  144,  the  separate  estate  of  a 
married  woman  was  held  liable  for  her  bond  for  £25,  made  by  her 
for  money  borrowed  by  her ;  and,  in  Stanford  y.  Marshal,  2  Atk. 
68,  where  two  married  women  joined  their  husbands  in  bonds 
for  money,  but  it  was  ordered  that  the  rents  and  profits  be  paid 
oyer  to  the  creditors  in  liquidation  of  their  debts.  In  Hulme 
y,  Tenant,  1  Brown  Oh.  Gas.  16,  the  husband  borrowed  of  the 
plaintiff  £50,  for  which  he  gaye  as  security  a  bond  executed  by  him- 
self and  wife.  The  following  year,  haying  occasion  for  a  further 
sum,  the  husband  applied  to  the  plaintiff  for  £130,  which  was 
adyanced,  and  a  new  bond  for  £180  giyen  by  the  husband  and  wife 
for  the  amount,  the  wife,  at  the  same  time,  paying  the  interest  on 
the  former  loan.  On  a  bill  filed  to  enforce  the  bond  as  a  charge 
i^nst  the  separate  property  of  the  wife,  it  was  objected  ''that  the 
security  must  be  agreeable  to  the  nature  of  the  property;  it  must 
be  a  security  which  would  be  a  lien  upon  it,  such  as  a  mortgage 
would  be ;  that  the  act  done  by  a  married  woman,  in  order  to  bind, 
her  estate,  ought  by  some  means  to  refer  to'  it,  but  that  the  bond 
in  the  present  case  had  no  reference  whateyer  to  any  property." 
Lord  Thtjrlow  said  he  had  no  doubt  of  this  principle,  that  if  a 
court  of  equity  says  that  a  feme  covert  may  haye  a  separate  estate, 
tile  outirt  wdl  bind  her  to  the  whol^  extent  as'to  luaklug'  that  estate' 
liable  to  her  own  engagements,  as,  for  instance,  to  the  payment  of 
debts ;  but  he  did  not  find  that  the  court  had  ordered  a  power  to 
be  executed,  they  had  only  stopped  the  fund  where  the  power  was 
executed.  He  could  not,  therefore,  order  the  power  to  be  executed, 
but  he  was  exceedingly  clear  that  the  leasehold  was  liable.  A  refer- 
tnce  was  ordered  to  take  an  account  of  the  rents  and  profits,  and 
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that  the  plaintiff's  bonda  should  be  paid  therefrom.  It  is  bat  just 
to  say  that  this  case  was  afterward  qnestioned  by  Lord  Eldon,  in 
Nantes  v.  Conocky  9  Ves.  188,  and  Jones  v.  Harris,  id.  497.  Not* 
withstanding  the  doubts  of  Lord  Eldon,  this  doctrine  was  snbse* 
qnently  reiterated  in  numerous  cases,  ffeateley  y.  ThomaSy  15 
Vesey^  596,  was  this:  William  Johnson  and  Sarah  Smith,  a  widow,, 
intermarried.  Prerious  to  the  marriage,  a  sum  of  £2,000  and  an 
annuity  to  which  Mrs.  Smith  was  entitled,  were  vested  in  trustees 
for  her  sole  and  separate  use,  with  power,  by  will  or  other  writing,, 
to  dispose  of  the  same  as  she  should  appoint  Mrs.  Johnson  made 
a  will  and  appointment.  She  also  executed  a  bond  to  the  plaintiff 
as  security  for  a  person  who  afterward  became  bankrupt  A  bill 
was  filed  against  her  executors  and  those  of  her  husband,  praying 
that  her  separate  estate  should  be  made  liable  to  the  payment  of  the 
principal  and  interest  due  by  the  bond  to  the  plaintiff.  After  much 
argument,  the  case  is  thus  stated :  The  principal  question  in  this 
case  was,  whether  the  bond  of  the/ema  covert,  during  her  ooyerturey 
could  be  considered  a  valid  charge  on  the  separate  estate;  and  hi» 
honor  (Sir  William  Obakt)  held  that  it  was  a  valid  charge,, 
although  she  had  a  power  of  appointing  only  by  will.  Clancy,  103. 
The  case  of  Bulpin  v.  Clarke,  17  Ves.  365,  was  still  later,  and  uns 
to  the  same  effect  Thus  the  property  was  conveyed  to  trustees,  to- 
receive  the  rents  and  profits  and  pay  the  same  to  such  persons  aui 
to  such  uses  as  Margaret  Glarke  should  during  her  life  direct  and 
appoint  The  bill  was  filed  against  Olarke  and  wife  and  trustees^ 
stating  that  she  had  borrowed  £250  upon  her  promissory  note^ 
which  she  promised  to  repay  out  of  her  separate  estate.  It  was 
argued  that  the  note  was  not  an  execution  of  the  power,  as  it  had 
no  reference  to  her  separate  property,  and  that  a  court  of  equity  had 
no  right  to  apply  the  rents  and  profits  of  the  separate  estate  of  a 
feme  covert  to  the  discharge  of  a  debt  The  decree  directed  the 
payment  of  principal  and  interest  out  of  the  separate  estate.  See 
also  Power  v.  Bailey,  1  Ball  &  Beatty,  49,  and  Clark  v.  MiUer, 
2  Atk.  379;  Gregory  v.  Lockyer,  6  Mad.  90;  and  the  summing  up 
of  Mr.  Clancy,  at  page  346  of  his  work.  He  says:  '^The  present 
state  of  our  law  on  this  point  of  our  subject  seems  to  be  this,  that^ 
if  a  married  woman,  having  separate  property,  execute  a  bond  or 
note,  or  any  other  instrument,  by  which  she  pledges  herself  for  the 
payment  of  money,  that  property  will  be  bound  by  her  engagement^ 
though  the  instrument  which  she  has  signed  does  not  purport  to  bt 
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« lien  upon  ibat  estate.  But,  on  the  other  hand,  that  if  the  demand 
against  her  arise  merely  firom  an  implied  undertaking,  then  it  can- 
not be  executed  out  of  such  separate  estate.'' 

In  Murray  y.  Beebe^  4  Simons,  83,  it  was  held,  that,  where  a 
married  woman,  having  separate  property,  liying  apart  from  her 
kuflband,  employed  the  plaintiffs  as  her  solicitors,  and  promised 
them,  by  letter,  that  she  would  pay  their  bills,  but  did  not  refer  to 
her  separate  property,  her  separate  property  was  liable  to  pay  the 
bilU.  The  bill  filed  to  enforce  payment  was  demurred  to,  on  the 
ground  that  the  general  engagement  of  a  married  woman  does  not 
affect  her  separate  property,  and  that  the  letters  contained  no  refer- 
ence to  her  separate  property.    The  demurrer  was  oyerruled. 

In  Owens  y.  Diekinsony  1  Oraig  &  Ph.  48,  the  same  rule  is  laid 
down,  and  it  is  held  by  Lord  Brougham  that  the  doctrine  is  appli* 
cable  to  all  debts,  whether  written  or  yerbal.  The  yery  recent  case 
of  Mr&  Matthewmans,  Eng.  Law  Sep.,  3  Eq.  Gas.  781, 1866,  and  of 
Buihr  y.  Cfrumpiofi,  7  ib.  16, 1869,  reiterate  the  same  doctrine.  They 
were  cases  under  the  constitution  acts,  where  the  separate  estate  of 
the  married  woman  was  charged  as  a  contributory,  upon  the  ground 
that,  in  giving  the  order  for  the  purchase  of  the  stock,  she  had  in- 
tended to  charge  her  separate  estate,  and  had  done  so.  In  neither 
case  was  there  any  description  of  the  property  intended  to  be  charged. 

In  Shattock  y.  ShaUochy  2  id.  182, 189,  Lord  Bokilly  lays  down 
in  substance  the  same  doctrine,  but  insists  upon  the  long  contested 
proposition  that  the  power  of  charging  the  estate  arises  from  the 
power  of  appointment  or  disposition,  and  not  the  power  to  contract. 

In  McHenry  y.  Davies,  10  id.  88,  Equity  series,  August,  1870, 
Lord  BoxiLLY  held,  where  a  married  woman  liying  abroad,  alone, 
under  circumstances  which  led  to  the  belief  that  she  was  a /sum  «ofe, 
indorsed  a  bill  of  exchange  and  drew  a  check  on  her  London  bank- 
ers, for  the  purpose  of  enabling  T.,  who  acted  as  her  agent,  to  raise 
money,  the  bill  and  check  being  cashed  by  a  banker  in  Paris  and 
dishonored,  that  the  separate  estate  of  the  married  woman  was  liable 
to  make  good  the  amount^  and  that  the  equities  between  herself  and 
T.  could  not  be  inquired  into. 

Among  all  these  cases  there  is  not  one  that  holds,  that,  where 
a  married  woman  having  separate  property  incurs  a  liability,  for 
which  she  declares  at  the  time  of  incurring  it,  and  in  the  instru* 
ment  by  which  it  is  incurred,  that  her  separate  estate  shall  be  held, 
the  sq[)arate  property  does  not  become  charged ;  at  least,  I  may  say. 
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after  diligent  ezamiiLationy  that  I  hate  met  with  no  sach  case,  eithev 
in  the  English  ooarts  or  those  of  the  last  resort  in  this  state.  There 
are,  however,  sereral  in  which  the  precise  objection  has  been  made 
and  orermled. 

;  There  is  no  more  propriety  in  the  principle  sought  to  be  sustained 
than  there  would  be  in  holding  that  the  promissory  note  of  a  male 
iidult  must  describe  the  property  seized  on  execution  issued  on  a 
judgment  recorered  upon  the  note.  In  each  case  the  note  or  bond 
creates  a  binding  obligation.  The  law  holds  all  of  the  property  of 
ike  maker  or  obligor  responsible  for  its  satisfiEUstion.  The  judg-^ 
nient,  when  recoyered,  creates  the  lien.  When  the  proceeding  was 
strictly  one  in  equity,  it  may  have  been  necessary  that  the  judg- 
ment should  speciQr  the  property  against  which  the  process  should 
ittiue.  Under  our  statutes,  the  suit,  the  judgment  and  the  ezecn* 
tion  were  in  the  ordinary  manner  of  suits  at  law^ 

While,  as  has  been  seen,  there  has  been  some  (X)ntest  on  tiie  prop- 
osition whether  a  general  engagement  would  subject  the  separate 
property  of  a  married  woman  to  the  payment  of  her  debts,  the  prin* 
cipal  controTersy  has  been  as  to  the  ground  upon  which  their 
liability  should  be  placed.  On  this  point  there  will  probably  con* 
tinue  to  be  a  difference  of  opinion.  One  statute  (1860,  p.  197)  giyes 
to  the  married  woman  formal  authority  to  *'  enfcer  into  any  con  t;  act 
in  reference  to  the  same.''  It  may  idso  well  be  rested  ipon  the 
principle  otjus  disponendL  The  law  giyes  the  married  woman  the 
practical  ownership  of  the  property,  ^>ile  has  the  power  of  dealing 
with  it  at  pleasure.  She  therefore  has  the  power  to  bind  it  for  the 
payment  of  her  debts. 

Under  our  decisions  the  liability  arises,  if9ofact0y  where  the  debt 
is  for  the  benefit  of  her  estate.  Where  she  incurs  liability  for 
another,  there  is  required  then  the  farther  condition  that  the  intent 
to  make  the  charge  must  be  declared  in  the  contract  creating  the 
indebtedness.  TaU  t.  Dederery  supra.  The  English  authorities  do 
not  require  the  existence  of  this  condition.  Her  bond,  in  the  ordinary 
fiorm  of  a  surety  for  another,  will  create  a  charge  upon  the  estate. 
Authorities  supra. 

I  do  not  see  that  the  question  whether  the  estate  is  legal  or  equi- 
table, or  whether  it  was  secured  before  or  after  1848,  has  any  thing 
to  do  with  the  case.  Under  the  English  system  trustees  were  not 
indispensable.  The  property  might  be  conyeyed  to  the  wife  direoUj, 
and  for  her  separate  use.    2  Roper  on  H.  and  W.  229.    This  would 
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giT6  her  a  legal  estate.  Under  oar  laws  the  married  woman  may 
take  **  by  inheritaneey  gift,  grants  deyise  or  beqaest^^' — words  implying 
legal  estates;  and»  when  she  has  thus  taken,  she  holds  *'to  her  sole 
and  separate  nse,  in  the  same  manner  and  with  the  like  effect  as  if 
•he  were  onmarried."  The  equitable  estate  of  9k  feme  solSf  under  the 
old  system,  if  that  was  its  necessary  form,  defined  the  rights  of  a 
married  woman  now  haying  control  of  a  legal  estate.  Nor  do  I  per- 
eeire  how  the  time  when  she  reoeires  the  estate  can  be  important^ 
oxcept  so  fitf  as  there  may  be  a  claim  by  the  husband  or  by  his  credit- 
ors^ where  the  marital  rights  had  attached  prior  to  1848. 

Upon  the  whole  case  the  order  of  the  general  term  should  bo 
TCtersedy  and  the  judgment  of  the  special  term  affirmed,  with  oosta 

Babi^  Oom^  wrote  an  opinion  reaching  the  same  concluaion» 
iscept  as  to  the  form  of  the  judgment  entered  upon  the  report  of 
iho  refaroe* 

The  oibar  oommiisioneta  oonouned  with  HuvT,  Oom. 
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AOENOWLEDaifXNT 

ACTION. 
iMJUiuiBrr,!;  Bnu0HO9FiuiicmB»l,9;  MAmoim 

ADULTBRT. 
See  DivoBOBy  8. 

AGBNT. 
flee OoMmwr Oimiii— » f^ 8;  Ikiuban€db,0;  PbimoipaIiAHD 

APPRAISEMENT. 
See  LBflBOR  ahd  LBflsoB,  L 

ASSIGNMENT. 

An  Inaolveat  debtor  nuule  a  deed  of  aaaignmeat,  whereiB  it  wee  xedted  tluU  the 
aesignor  **  Is  indebted  to  diyen  penons,  etc,  and  is  desiioni  of  inoriding  for 
the  payment  thereof  by  aasignment  of  off  liis  proper^.'*  And  in  the  grant- 
ing danae  the  property  was  described  as  **  all  his  goods,  etc.,  chatei  in  aMm 
and  property  of  ereiy  name  and  natnre  whaterer  belonging  to  liim,  and 
wliich  are  more  particularly  and  ftilly  ennmerated  in  the  schedule  hereto 
annexed,  marked  schedule  A.**  J9Utf,  that  the  general  words  of  the  deed 
were  limited  and  controUed  by  the  schedule,  and  that  a  sum  of  money  not 
named  in  the  schedule  did  not  pass  to  the  assignee  under  the  deed.     JfSiM  t. 

SeeMoRtaAOB,8. 

BAGGAGR 

L  Tlie  rlg^t  of  a  tnmler  to  recover  of  a  carrier  for  lost  baggage  is  not  limited 
to  such  apparel  or  other  articles  as  he  expects  to  need  or  use  by  the  way,  but 
extends  to  such  baggage  as  is  ordinarily  carried  by  passengers.  DeaO/er  ▼. 
The  Bifraoumy  eto^  Saibroad  Cb.,  687. 

%  The  plaintiff  purchased  in  New  York,  and  checked  OTer  defendants^  road,  as 
baggage,  a  trunk  and  contents,  consisting  of  wearing  apparel  for  himself  and 
wifb,  articles  for  members  of  his  family,  and  doth  for  some  dresses,  inelndlng 
one  for  his  landlady.  The  trunk  was  lost,  and  in  action  to  reoorer  the  Tilut 
of  it  and  contents,  Md,  that  defendants  were  liable,  exoept  for  tha  doth  pnr- 
diased  for  landlady.    lb. 

See  Common  Cabbies,  9,  Id 
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BAIL  BOND. 
See  BaoooriBAHCDi. 

^AILMENT. 

LUiepoMwinn  of  goodeaoq^attipdlgriilaiatiiriiiideraUn^  bdiof  to 
dent  to  mefatriw  aa  aotioii  agalnsl  <me  who  doei  not  ehow  a  better  titia 
JdmuT.  QOoiMm^  187. 

IL  Thoo^  tbe  plainliir  had  only  a  qMoiel  proper^  in  the  goode  to  eeonre 

aidhpanoei  mede  upon  tliem,  hfl  toen  Yeoosvir  ibe  wJi^  of  ttMnftom  % 

pnraliaier  te  eidi«  nd  hoikL  the  sqzplpe  |M|ond  bto  own  inletfeit  te  the 

enlownei;   Jk 

See  WA^SBommBKi 
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( ; 


Bee  InoiiTBiT  Ii4w%  L 

Barratry. 

See  iHnnuNOB,  .8»  8,  tt. 

See  XviiMUOK^  d. , 

£[LL  OF  LADING, 
Bee  Common  Cabbimr,  Id. 

BONA  PIDB  HOLDER.         ' 
.   .  See  PBOMI880BT  Nom,  7.  . 

BOND. 

■    .  '  '  ■  I  •  •  » 

*  .  I  •  '  .  ■  !     * 

.  See  Official  BoHD. 

BOUNDARY. 

1.  Wliere  tlM  l^gal  line  between  two  towns  diffsn  from  the  line  nnifendly 
recognized  by  the  inhabitants  of  the  towns,  a  deed  deacribfaig  a  boondaiy  fai 
terms  equally  applicable  to  dther  line,  contains  a  latent  amUgaity,  which  may 
be  cleared  up  by  oral  evidence.  .  Pu^tmam  ▼.  Btmdy  83. 

t.  Although  the  presomption  would  be  that  the  deed  conveyed  to  the  legal  line, 
that  presumption  would  be  rebutted  by  pix>of  th4t  a  diffneht  line  had  been 
adopted  anduniverBally  recognized  by  the  inhabitanta  of  the  two  towns.  Jik 

8.  There  is  no  absolute  presumption  of  law  that  partiee  to  a  deed  intend  to 
govern  themselves  by  a  boundary  line  adopted  by  towns  or  town  officers,  and 
which  does  not  accord  with  the  legal  line ;  and  where  the  words  which  they 
nse  are  equally  ap]|>licable  to  diher,  it  is  for  the  Jniy,  upon  a  consideration  of 
an  the  circumstance  to  determine  which  line  v/ss  actually  meant  Ih, 


.  ■    I  :        : 


BREACH  OP  PROMISE. 

I  The  plaintUr  and  defendant  entered  nto  a  contract  to  many  ''in  the  falL" 
In  October  the  deAndaoit  ezprWly  refused  to  maity  the  plaintiff  at  any  lima 


INDEX.  619 

Bidf  thai  an  actlm  for  breach  of  the  ocmtnct,  commenoed  (m  the  9Blh  of 
OMotar,  was  not  pnmatimlybroai^t    Burtii  ▼.  Thamp^n,  Mtt. 

I.  One  who  oontracto  to  many  at  a  fatore  day,  and,  befbre  that  day  azriTei, 
refaaeB  to  perfoim  the  oontract  at  any  tbne,  la  instantly  liable  to  an  action  for 
breach  of  promiae  to  many.    lb, 

B.  When  the  defendant,  in  an  action  for  a  breach  of  promiae  to  many, 
attempts  to  Jnstiiy  hie  breach  by  allegbig  in  his  answer,  as  the  canse  of  liis 
desertioii,  that  the  plaintiff  lias  had  criminal  intereoone  with  Tarioiis  penon% 
and  fails  to  prove  the  allegation,  the  Jniy  have  the  r|^t  to  take  this  ciroii]ii> 
stance  into  consideration  in  aggrayatlon  of  the  damages  to  which  the  plahitift 
may  be  entiaed.    nam  v.  iTiuvp,  Ml. 

BROEEH 

A.  bndur  employed  to  sdl  real  estate  must  produce  a  person  who  nltlmalely 
becomes  a  porohaser  before  he  is  entitled  to  his  commisirfimi»tiii1eM  his  Irilnrs 
.  to  do  so  Is  oocsiioned  by  the  ^ult  of  the  vendor.    Bkkardt  t.  Jmktm^Mi 

BURDsk  OP  PROOF. 
Bee  OnnnwAT.  lAw,  4,  g ;  WmxAj  4 . 

GARRDSR. 
See  OoMMGN.  Oabsdbl 

CATTLE. 
.    Bee .  RAniBOAD  OoMPAirr,  4,  C 

CHATTEL  HORTGAGR 

.A  mortgsi^  of  chattels  in  possession  has  a  ri^t  befiire  defaolt  to  sell  and 

.    ddiTer  the  mortgaged  proper^  subject  to  the  mortgage,  and  if  thepnrchassr 

.  dispose  of  it  again  before  default  in  payment,  and  before  demand  of 

skm  he  will  not  be  liable  for  oonversion.    BBUhawaif  ▼.  Bnnfmem^  084 

CHILDREN. 
Bee  SBTruDOBNT,  8L 

COLLATERAL  SECURIT7. 
Bee  Pbomissobt  Notb,  8, 7. 

COMMISSION. 
See  Bboker. 

COMMON  CARRIER 

1  A  corporation,  established  for  the  transportation  of  goods  ibr  hire  betw 
certain  points,  and  recelTing  goods  directed  to  a  more  distant  place,  is  not 
responsible  beyond  the  end  of  its  own  line,  as  a  common  carrier,  but  only  as 

^    a  forwarder,  unless  it  make  a  positive  agreement  extending  its  liability. 
Burrmiffhi  ▼.  Nortnth  and  Woroefiter  BaHroad  6b.,  78. 

I.  A  station  agent  of  a  ndlroad  corporation  has  not  authority  to  b&d  such  corpo- 
ration as  common  carriers  beyond  the  line  of  its  own  road,  by  signing 
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'  noeipts  fonikhed  in  blank  by  »  sbipper^  and  l^  the  tefma  of  which  the  oor- 
poratlon  undertakes  to  forward  and  deliyer  the  goods  to  the  order  ef  Ihe 
consignee  at  points  on  a  connecting  line,  where  it  appears  that  sach  agent 
acted  without  special  aathority,  and  without  the  knowledge  of  the  corpora- 
tion, and  that  the  officers  of  such  corporation  had  ftimished  such  agent  with 
blank  Ibrms  of  receipts,  to  be  given  for  goods  shipped  beyond  their  own  line^ 
by  which  it  was  provided,  that,  in  case  of  loss  or  damage  of  the  goods,  the 
corporation  only  shovld  be  responsible  in  whose  actual  custody  the  goods 
should  be  at  the  time.    26. 

t.  A  contract  between  two  connecting  lines  of  common  cairiets,  which  piovides» 
among  other  things,  that  the  gross  receipts  for  tranq)ortation  on  the  throiigh 
line  should  be  divided  in  a  certain  proportion  between  the  two  ooiporatiQiis, 
but  that  **  loss  or  damage  occasioned  by  iijuries  to  person  or  property  on  sidd 
line  shall  be  borne  by  the  party  having  possession  of  the  same  at  the  time  the 
ii^mies  were  done,*'  gives  apenon  who  delivers  goods  to  one  ccnporatkm,  to 
be  tnmQKirted  to  a  point  on  the  route  of  the  other  coiporation,  no  ri|^t  of 
action  agamst  the  first  corporatk>n  for  the  loss  of  the  goods  while  in  the 
possession  of  the  second.    lb. 

4,  Where  a  plaintiff  seeks  to  Hieat  a  *'fteight  tariff**  between  pointson  two  con- 
necting lines,  and  which  provides  for  the  responsibility  of  ''the  line**  for 
goods  shipped  over  it,  as  a  contract  between  himself  and  the  defendants, 
varying  what  would  otherwise  be  the  l^gal  liabQity  of  the  latter,  he  is  boond 
by  its  provisions,  and  a  declaration  in  such  tariff  that  "the  line'*  will  not  be 
responsible  in  cotain  cases  is  controlling  in  those  cases.    lb. 

It.  A  common  carrier  may,  by  special  contract,  avoid  or  limit  his  liabil^y  al 
common  law  as  an  insurer  of  proper^  intrusted  to  him  against  loss  or  dam- 
age by  fire  occurring  without  fault  on  his  part    Orae$  v.  Adamt^  181. 

€.  A  recdpt,  in  proper  form,  delivered  to  the  plaintiff  by  the  defendants  as 
their  contract,  with  the  tenns  and  conditions  expressed  in  the  body  of  it  in 
a  way  not  calculated  to  escape  attention,  and  its  acceptance  by  the  plaintiff 
at  the  time  of  the  delivery  of  his  package,  without  notice  of  dissent,  author- 
ized the  defendants  to  infer  his  assent  to  the  terms.    lb. 

7.  Where  the  consignor  of  goods  is  guilty  of  negligence,  in  not  properly  mark- 
bkg  their  destination  upon  them,  common  carriers  are  not  liable  for  fac^uries 
ailshig  from  their  being  missent  Oongar  v.  Ths  Okhago  and  iVM^wesCam 
BaOwaif  Cb.,  164. 

&  Where,  through  the  n^Ugeuce  of  the  servants  of  common  cairiers,  goods 
shipped  over  their  line  are  not  delivered  to  the  consignee  when  called  for  by 
him,  and  they  are  afterward  destroyed  while  in  the  freight  department  of  the 
carriers,  the  latter  are  liable  for  the  loss.  Meyer  v.  The  OkSeago,  eie.^  R  R  Gb.,  907. 

§.  The  liability  of  a  railroad  company  as  a  carrier  for  tiie  baggage  of  a  pas- 
seoger  terminates  upon  the  expiration  of  such  reasonable  time,  after  arriving 
at  the  place  of  destbiation,  as  will  enable  the  passenger  to  receive  and  take 
chaige  of  his  baggage.    Mate  v.  Chicago,  etc.,  R  R.  Co.,  313. 

10.  When  the  baggage  is  unclaimed  within  the  proper  time,  it  is  the  duty  of  tins 
carrier  to  store  it  in  a  proper  and  secure  place  until  called  for,  and,  when  so 
stored,  the  carrier  becomes  liable  therpfor  as  a  warehouseman,  and  his  li^ 
bfli^  as  carrier  ceases,    lb. 
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11  In  case  of  loss  fiur  which  the  carrier  Is  found  to  he  liable,  interest  is  reoofer> 
able  upon  the  Talne  of  the  property  from  the  day  of  its  Iosb.  lb. 

19.  A  carrier's  lien  on  goods  transported  is  only  co-extensive  with  his  right  to 
claim  and  recover  freight  Therefore,  where  carriers  have,  by  delay  in  trans> 
porting*  and  delivering  goods,  injured  the  consignee  to  an  amount  equal  to 
thebr  chaige  for  freight,  their  lien  ceases,  and  the  consignee  may  m^intitiiv 
replevin  for  the  goods  without  paying  or  tendering  the  freight  Dytr  v.  2^ 
Grand  Trunk  B.  R  Cb.,  850. 

is.  Where  goods  were  shipped  over  the  line  of  common  carriers,  marked  for  a 
point  beyond  their  line,  and  they  gave  a  receipt  therefor,  wherein  they  agreed 
to  forward  and  deliver  the  said  goods,  leaving  the  name  of  the  consignee  and 
the  place  of  deposit  blank,— i2Ud,  that  the  receipt  constituted  a  special  con- 
tract that  the  carriers  would  deliver  the  goods  at  the  place  of  destinatiant. 
even  beyond  their  own  route.    Outtt  v.  Brain^rd^  808. 

14.  The  responsibility  of  common  carriers,  as  such,  continues  after  the  goods 
have  reached  their  destination,  until  the  consignee  has  had  a  reasonable  time 
to  call  for,  examine  and  take  them.     Winalow  v.  Vermont^  etc.,  B.  B.  6b.,  888, 

18.  The  plaintifib  were  induced,  by  representations  of  one  Collins,  to  send  gooda 
addressed  to  *' J.  F.  Roberts,  Roxbuiy,  Mass.'*  The  goods  were  sent  over  the- 
defendanfs  line.  Collins  then  went  to  Boston,  and  claimed  and  received  the- 
goods  of  defendant,  under  the  name  of  "J.  F.  Roberts,"  which  name  he  had 
assumed  for  the  purpose  of  getting  the  goods.  There  was  no  such  person  aa 
"J.  F.  Roberts,"  and  no  person  who  was  known  or  passed  by  that  name.  SeH 
that  the  defendants  were  liable  to  the  plaintiff  for  Uia  value  of  the  goods.  lb,. 

16.  The  plaintifib  shipped  goods  by  vessel  of  defendants — common  carriers— 
from  England  for  New  York,  and  received  a  bill  of  lading,  providing  that 
the  defendants  should  not  be  liable  for  loss  occasioned,  among  other  thingSi 
by  "  any  act,  neglect  or  default  whatsoever  of  the  pilot,  master,  or  mariners.** 
On  the  arrival  of  the  vessel  in  New  Yorlc,  the  officer  diachaiging  the  cargo,, 
without  authority  from  the  plaintiflb,  delivered  the  goods  to  a  carman,  who 
was  not  empowered  by  the  plaintiffi  to  receive  them,  and  the  goods  were 
thereby  lost  JSUd,  that  the  loss  was  the  resultof  the  gross  carelessness  of  thft 
defendants,  and  was  not  covered  by  the  exceptions  in  the  bin  of  ladfaig.  6M^ 
T.  Bmnhmr^  ste.  6b.,  812. 

See  Bagoaob. 

OOMPROMISB. 
See  Contract,  i. 

CONFEDSRATB  MONSY. 
See  Principal  and  Aoknt,  8. 

CONFLICT  OF  LAWS. 
See  OomnnrnoNAi.  Law,  1, 2, 8, 17;  Sbaled  Inrnanaan, 

OONNECnNG  LINES. 
Bee  CoMHON  Carbikbs,  1, 8, 18. 
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OOiroiDSRATIOK. 
8oe  Sbalbd  InvnnnoniT. 

CONSTITUTIONAL  LAW. 

I.  ^7  so  tct  paied  in  1868,  it  was  provided  that  no  peraoOf  not  being  a  pph 
nuuient  resident  of  this  state,  shall  sell,  etc.,  within  the  limits  of  Baltimore^ 
any  goods,  etc.,  other  than  agricultural  products  and  articles  manu&ctured 
in  the  state  of  Mainland  etc.,  either  by  card,  sample  or  list,  without  flrsl 
obtaining  a  license  sa  to  do.  The  rate  of  license  is  $800.  Ward  v.  State,  50. 
.SSrftf,  that  such  licence  is  a  tax  upon  a  particular  branch  of  business  canied 
on  in  a  particular  mode  within  the  limits  of  the  state  by  a  particular  class  of 
persons,  and  not  a  tax  upon  goods  or  merchandise  imported  into  the  state, 
either  from  foreign  countries  or  fixnn  other  states.    lb, 

%,  Such  a  tax  is  not  repugnant  to  that  clause  of  the  eighth  section  of  article  one 
of  the  United  States  constitution,  which  grants  congress  the  power  to  regu- 
late commerce  among  the  several  states.   lb, 

8.  Such  tax  is  not  repugnant  to  the  dause  of  the  second  section  of  article  four 
of  the  United  States  constitution,  which  declares  that  the  citizens  of  each 
state  shall  be  entitied  to  aU  the  privileges  and  immunities  of  the  citizens  of 
the  several  states.    lb,  • 

L  Under  the  constitution  there  is  no  legislative  power  to  endow  public  or  mu- 
nicipal corporations  with  the  faculty  of  subscribing  to  the  stock  of  a  nJl- 
road  company,  and  to  levy  a  tax  on  the  inhabitants,  to  pay  therefor.  JZmmpii 
▼.  Vm7um,filS, 

I.  The  TDBin  ground  of  objection  to  acts  authorizing  such  subscriptions  Is,  tkit 
the  debts  thereby  created  will  necessitate  an  additional  tax  upon  the  Inhab* 
itants  and  property  owners  within  such  corporation.    lb, 

8.  The  legislature  may  lawfully  interfere  with  private  proper^  only  in  the  fl>l« 
lowing  ways: 

1.  It  may  authorize  it  to  be  forfeited  ibr  crime,  or  sold  for  its  ownev^s 

debt9,  Judicially  established. 
'  8.  Take  it  for  pnHic  use  under  power  of  eminent  domain,  bat  then  only 

on  condition  of  making  just  compensation  in  iiwfuy/  but  not  te 

priotUe  use,  even  if  it  does  make  compensation. 
8.  Condemn  it  under  the  pdUee  power  when  it  endangen  pubUo  health, 

wd&re  or  safety, 
i.  Take  it  by  virtue  of  the  taxing  power.    lb, 

7.  Taxation  is  a  legislative  power,  and  taxes  are  burdens  or  charges  imposed 
by  the  legislature  upon  persons  or  property,  to  raise  money  for  public  pa^ 
poses,  or  to  accomplish  some  governmental  end.  They  cannot  be  imposed 
for  a  private  purpose.    lb, 

8w  The  ibundation  of  the  taxing  power  is  political  necessity.  The  dram^ 
staooe  that  taxes  are  contributions  demanded  for  the  use  of  the  government, 
and  not  for  private  uses,  confers  upon  the  power  to  tax  its  peculiar  ofaa» 

aoter.    lb. 

8.  Legitimate  taxation  is  without  limit,  and,  unless  there  Is  some  limit  flzed  by 
Oie  constitution,  the  state  may  tax  proper^  to  its  full  value.    Tb. 
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m  Att  act  of  the  legtalataieiDaybeiinooiistitatioiial  in  two  wftya;  fint,  beeanto 
It  aarameB  or  leekB  to  confer  power  not  l^glalatiTe  in  its  nature;  seooiid, 
becanae  it  yiolatee  aome  spedflo  provision  of  the  nationa]  or  state  constita- 
tion.  lb, 

11*  An  act  imposing  taxes  to  aid  in  the  construction  of  a  railroad,  owned  and 
controlled  by  private  corporations,  is  unconstitutional  in  both  these  wajs.  Ih, 

tS.  The  power  of  taxation  and  of  eminent  domain  are,  in  some  respects,  essen- 
tially diflbrent,  and  it  does  not  follow  that  a  tax  can  be  levied  for  the  benefit 
of  a  private  corporation,  though  the  enterprise  be  one  that  would  Justify  the 
exercise  of  the  right  of  eminent  domam.    lb. 

It.  Courts  of  Justice  are  authorized  to  declare  a  legislative  act  unconstitutional 
and  void  only  when  it  violates  the  constitution,  clearly,  palpably,  plainly,  an4 

•  In  such  a  manner  as  to  leave  no  reasonable  doubu    Stewart  v.  Qu/p&niton  4f 
BfOc  county,  888. 

14  The  ri^t  to  exercise  the  power  of  eminent  domain  in  behalf  of  raOroads 
and  other  improvements  of  public  utility  is  recognized  by  all  the  courts  and 
denied  by  no  one.  The  right  to  take  private  property  under  this  power  fbr 
public  use  Is  conditioned  upon  making  compensation.    lb. 

VL  The  taxing  power  behig  one  of  the*sovereign  powers  vested  in  the  genend 
assembly  by  the  people,  and  not  being  limited  either  expresdy  or  by  dear 
Implication  in  the  constitution  to  the  condition  of  making  compensation,  the 
Judicial  power  possesses  no  authority  to  thus  limit  Ik    lb. 

It.  A»  the  legislature  may  constitutionally  exercise  the  ri^t  of  eminent 
domain,  whidi  Is  limited  by  the  constitution,  in  aid  of  the  construction  of 
railroads,  etc,  so,  also,  may  It  exercise  the  taxing  power  which  is  not  thus 
Bmited.    lb. 

17.  In  a  case  of  shnple  doubt  as  to  whether  a  state  law  conflicts  with  the  fedeFa^ 
constitution,  or  not,  the  decision  of  the  state  court  should  be  in  favor  of  the 
validity  of  the  state  law.    (JmmtmweaUh  v.  Eri$  BaOwa/y  O9.,  etc,  899. 

181  In  entering  into  the  ibderal  union  the  states  parted  only  with  some  of  the 
sovereign  powers,  all  the  undelegated  and  unprohibited  ones  being  reserved 
to  the  states  or  the  people  thereof.    lb, 

19.  Among  the  reserved  state  rights  is  tliat  of  eminent  domain.  Under  this 
power  railroads  have  been  built,  and  the  right  to  exact  tolls  and  chaiges  for 
their  use  is  a  necessary  consequence  of  the  power  to  construct  them.  This 
power  may  be  exercised  at  the  discretion  of  the  stata    lb* 

to.  A  tax  levied  upon  railroads  and  transportation  companies  witUn  the  state, 
generally  at  certain  rates  per  ton  upon  all  goods  carried  by  them,  and  making 
no  discrimination  as  to  the  source  or  destination  of  sudi  goods,  Is  not  in  con- 
flict with  the  federal  constitution.    lb. 

tl.  Such  a  tax,  although  the  amount  is  determined  by  the  number  of  tons  car- 

*"  ried,  is  not  a  tonnage  tax.  The  tonnage  of  the  federal  constitution  is  one  of 
capacity,  not  of  weight    lb, 

tt.  Nor  does  it  attempt  to  regulate  commerce  between  the  dlilbreat  states;  noi 
does  it  Impose  a  duty  upon  Imports  and  exports.    lb, 

tt.  The  purpose  of  such  a  tax  being  to  raise  revenue,  and  not  to  regulate  tiiii» 
portation,  the  right  to  Impose  it  arises  from  the  power  to  raise  revenue,  and 
not  from  a  power  to  control  commerce,    lb. 
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%L  A  state  law  most  act  directly  as  a  regulation  of  commeroe  belbie  \f  wiD  lt$ 
inYmoimGed  nnoonstltational.    lb, 

W.  The  state  of  PennsylTania  imposed,  by  act  of  April  80, 1864.  a  tax  of  from 
two  to  fiTe  cents  per  ton  upon  all  the  freight  traffic  of  aU  railroad,  canal,  et&, 
companies  dohig  business  in  the  state.  HMj  that  the  act  was  a  lawful  «zer^ 
dse  of  state  power  over  creations  and  uses  brought  into  existence  by  her  own 
anthority,  and  a  proper  tax  upon  the  frandiises  granted  by  her.    JA. 

Bee  TsanrBB  of  OmoB. 

CONTRACrr. 

L  Where  parties  treat  by  correspondence  through  the  post,  an  QfRv  by  one  is 
complete  as  soon  as  the  letter  containing  notice  of  an  acceptance  is  sent 
WhsatY,  OroUy^ 

i.  The  party  making  the  offer  is  bound,  when  the  other  party  lu»  accepted  it 
before  the  notice  of  withdrawal  reaches  him.    lb, 

8.  A  mutual  mistake  as  to  a  &ct  wholly  collateral,  and  not  affecting  the  essence 
of  the  contract,  will  not  invalidate  such  contract    7^ 

4  An  agreement  by  a  creditor  to  accept,  in  satisfiustion  and  dischaige  of  a 
liquidated  debt,  a  sum  less  than  the  full  amount  due,  provided  that  no  other 
creditor  shall  receive  more  than  a  like  per  cent  on  his  claim,  is  void.  iMMs 
V.  LoehBoody  108. 

B,  The  promise  to  pay  for  both  past  and  future  boai^  at  a  certain  rate  is  sevei^ 
able,  and  the  plaintiff  may  recover  for  so  much  of  it  as  is  not  within  tlie 
statute.    BaitMs  v.  JViw,  109. 

6l  a  creditor  receiving  payments  without  any  direction  as  to  application,  may 
Impropriate  them  to  any  debt  not  illegal,  even  if  it  would  not  support  an 
action.    lb. 

7.  An  oral  contract  between  the  owners  of  adjoining  lots,  limiting  the  use  wliich 
one  of  them  should  make  of  his  lot,  or  the  manner  in  which  he  shooJd  build 
upon  or  occupy  it,  is  within  the  statute  of  frauds,  and  therefore  void.  Bte$ 
T.  Boberti,  195. 

8  The  sale  and  conveyance  of  land  by  the  owner  amounts  to  a  revocation  of  an 
oral  agreement  between  him  and  an  adjoining  owner,  whereby  the  latter  was 
to  Iraild  on  the  line  between  the  lands  a  party  wall,  and  the  former  was  to 
pay  ono-half  the  cost  thereof,  provided  the  adjoining  owner  has  notice  of  the 
sale,  and  has  not  at  the  time  commenced  the  erection  of  the  walL    lb. 

t.  If  A.  promise  to  pay  B.  a  sum  of  money  to  do  a  particular  act,  and  B.  does 
the  act,  A.  is  liable,  though  B.  did  not  at  the  time  of  the  promise  engage  to  do 
the  act ;  for,  upon  the  performance  of  the  condition  by  the  pnmiise,  the  con- 
tract is  clothed  with  a  valid  consideration,  which  relates  back,  and  the  prom 
ise  at  once  becomes  obligatory.    Det  Mainet  Vatt&if  RRr,  €h^,  266. 

10.  Where  a  person  of  unsound  mind  makes  a  contract  wUch  is  beneficial  to 
him,  the  law  supplies  or  presumes  the  existence  of  the  requisite  capadty,  or, 
for  his  protection,  estops  the  other  party  to  set  up  and  sustain  this  objection. 
AMmT,  BtTTyMU,  809. 

Bee  Breach  of  PBOiasB ;  Evidence,  1, 2, 5 ;  Insolvent  Law,  1 ;  PABnmi- 

sHip,  4. 5 ;  Statute  of  Frathml 
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00NVER8I0K. 
flee  OEA.nBL  MbmeAOB;  Dom,  8. 

COVENANT  Of  TITLB. 

1.  In  an  acttcm  on  a  oovenant  of  warranty  in  a  deed  cf  land,  br3iight  agalnit 
the  wamnlor,  after  a  Judgment  of  eviction  against  the  wamatee,  the  war- 
rantor la  not  concluded  from  showing  title  in  himself,  unless  he  had  due 
notloe  of  the  cjeicttaent  suit    Soman  v.  86/ynddiy  191. 

t.  To  haye  the  cdfect  of  depriring  the  warrantor  of  the  light  to  show  title,  the 
notloe  should  be  from  the  warrantee,  should  be  unequivocal,  certain  and 
explicit,  should  request  the  warrantor  to  defend  the  title,  and  should  be  given 
in  time  to  enable  him  to  prepay  for  such  defense.    Ih. 

8.  Knowledge  of  the  action  and  a  notice  to  attend  the  trial  is  hot  enoq^  to 
work  ah  ^topi^.    Ih,        ' 

CRIMINAL  LAW. 

L  Where  a  prisoner  has  bbeh  convicted  of  several  bffenses,  the  court  may  give 
Judgment  upon  each  one  of  them ;  and,  In  doing  so,  may  lawfully  direct 
that  the  term  of  Imprisonment  for  one  shall  commence  at' the  expiration  of 
that  for  another,  and  so  on  until  all  the  terms  have  exjdred.  iMtf^n  <f  My 
Cbnmek,197. 

t.  A  false  promise  will  not  sustain  a  charge  of  crime  or  false  pretens&    It  must 
.  be  a  representation  In  fact  that  Is  false,  and  this  must  be  relied  on  by  the  party 
defrauded.     But  if  a  pretense  and  promise  blend  together,  and  Jointly  act 
upon  the  defrauded  person,  whereby  he  is  induced  to  give  &ith  to  the  pre- 
tense, the  case  is  within  the  statute.    State  v.  DotDe^  271. 

8.  When  D.  pretended  to  H.  that  he  had  come  to  pay  a  debt  due  H.,  whereby  Hi 
was  induced  to  make  and  deliver  to  D.  a  receipt,  which  D.  immediately  took 
and  carried  away  without  payment  or  consent  of  H., — ffdd^  within  the 
statute.    lb, 

4  Lk  every  case  of  homicide  the  people  must  prove  the  corpus  deUeH  beyond  a 
reasonable  doubt,  and  if  the  prisoner  claims  a  Justification  he  must  take  upon 
himself  the  burden  of  satisfying  the  Jury  by  a  preponderance  qf  eMmo$. 
Feopta  V.  Sehfrywr^  480. 

%.  But  where  the  evidence  introduced  by  the  people  tends  to  show  that  the 
homicide  was  Justifiable,  the  prisoner  may  avail  himself  of  that  evidence,  and 
baa  a  right,  without  introducing  afltanatlve  proof,  to  have  the  question  of 
Justification  submitted  to  the  Jury.    lb. 

•.  On  the  trial  of  an  indictment  for  manslaughter,  the  court  charged  the  Juijr 
that  it  was  for  the  prisoner  to  satisfy  the  Jury,  ''b^ond  a  reasonable  doubt' 
fliat  the  homicide  was  Justifiable.    .BUd,  to  be  error.    JA 

flee  FoBOBBT;  RaooeinzAiroDi. 

CBOP& 
flee  Ejacnonrr. 

DAMAOE& 

lae  BHBAflv  OP  Vwatum^Zi  Lbssob  ahd  Lbssbb,  3;  JUiaxmnm 
Ttoni  SiALBorLAirD,  S;  Tblbokaph  OanPAvr.tt. 
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DANGBB0U8  INSTBUMSMT. 
See  NBOLXcmNOB. 

DEGLARATIONa 
See  ByiDracB,  6. 

DEED. 

LWbere  a  penon^whoee  name  has  been  sabscribed  loadeoc  in  UaabaeBoe^ 
appean  before  a  magistrate  and  duly  adknowledgee  the  czecsatUm  of  the 
deed,  he  thereby  adopts  the  stgnature  aa  his  own.    BarMi  ▼.  Drafa,  101. 

8.  Where  parceb  of  land,  not  intended  to  be  sold,  are  included  in  a  deed  through 
the  fraud  of  the  vendee,  and  no  part  of  the  consideration  Is  paid  or  leoetred 
on  account  thereof,  the  vendee  may  set  up  the  fhmd  and  avxrid  the  convey* 
anoe  of  those  parcels  without  returning  the  considefatifln  paid  or  aetliiig 
aside  the  entire  deed.   Ib» 

See  AsBiaHifEEiT;  BoimDABT. 

DELIVERT. 
See  Baia  Aim  DBurnniT. 

DIYORCK 

L  It  Is  settled,  that  the  injured  party  in  the  marriage  relation  must  seek  icdrcB 
in  the  forum  of  the  defendant,  unless  such  defendant  has  removed  from  what 
was  before  the  common  domicile  of  botlL    Elder  y,  BmI,  414 

8.  When  a  court  has  not  Jurisdiction,  notice,  or  even  process  duly  served,  cannot 
give  vitality  to  the  Judgment    lb, 

B.  At  common  law,  adultery  was  no  bar  of  dower,  and,  by  the  statute  of  West> 
minster  (18  Edw.  1, 1,  c  84),  elopement  or  departure  by  the  wife  willingly 
from  her  husband,  as  well  as  adultery.  Is  necessary  to  make  the  bar  com- 
plete,   lb, 

4.  J.  E.,  the  husband  of  A.  E.,  after  marriage,  removed  to  another  state — A  R 
not  accompanying  him.  While  there,  he  procured  a  divorce,  cm  the  gmnnd 
of  the  adultery  of  A  E.  Subsequently,  he  becsme  seised  of  certain  real 
estate  in  Pennsylvania,  to  which  he  returned,  snd  married  another  woman. 
A  portion  of  this  estate  was  conveyed  by  him  to  J.  R.,  who  purchased  In 
good  iUth  and  without  knowledge  of  J.  E.*s  prior  marriage — the  second  wife 
Joining  In  the  conveyance.  In  the  mean  time  A  E.  was  living  and  cohabiting 
with  another  man,  claiming  to  be  his  wife.  J.  E.*s  second  wife  having  died, 
he  becsme  reconciled  to  A  E.,  and  lived  with  her.  Upon  J.  E.'s  death,  A  E. 
brought  action  for  her  dower  in  the  real  estate  conveyed  to  J.  R  BeH  that 
she  was  entitled  to  dower,  and  that  she  was  not  estopped  from  claiming  the 
same  by  reason  of  her  acts  and  declarations,  which  coidd  not  have  influenced 
J.  R  in  the  purchase.    lb. 

See  SUFPLIDAVIT. 

DOGS. 

t.  The  regulation  of  the  keeping  of  dogs,  and  the  authorisation  of  their  som- 
'nuKigr  destruction  .when  prescribed  regulations  are  not  complied  with,  am 
witUn  the  police  power  of  the  legislature.    BMr  v.  FMhand^  04. 
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8.  An  officer  haying  a  wanant  from  the  proper  aathoritieB,  dlrectinfl:  him  to  kill 
all  dogs  not  "licensed  and  collared,"  as  required  by  statate,  wmch  statate 
prorides  that  such  dpgs  may  be  killed  "  whenever  and  wLcrerer  fomid,"  has 
a  right  peaceably  to  enter  for  that  pnrpose,  without  permifision,  upon  the 
dose  of  the  owner  or  keeper  of  such  a  dog,  and  there  kill  it    lb. 

8.  An  officer  who,  under  aathority  of  law,  kQls  a  dog  within  the  owner's  dose, 

and  then  leaves  the  body  with  the  collar  still  on,  is  not  liable  for  a  conTendon 

of  the  collar.    lb. 

DOmCILB. 

SeabnuxB  Fbbson;  Poer-NUFTiAL  Cohtbaot;  SBTTUDimrT. 

DOWER 

1*  Where  the  wife  mdtes  with  the  husband  in  a  mortgage  of  real  estate  beloqg* 
tug  to  him,  and  the  proper^  is  sold  under  a  decree  of  f oredosore,  she  is 
entitled  to  dower  in  the  surplus  only  after  the  payment  of  the  mortgi^ge* 
Bank  qf  Oommare$  ▼.  Owm^  Oa 

8l  Where  the  purdiaser  of  the  equity  of  redemption  redeems  the  properljy,  tlM 
widow  is  onJIy  entitled  to  dower  by  contributing  her  portioQ  of  the  mcrlg^e 

dAl   Ik 

See  DrroBOB,  i. 

DRIFT-WOOD. 
See  Floatdtg  Looa 

BJECTMENT. 

CiM  who  reeofqa  land  in  an  action  of  ejectment  is  entitled  to  the  crops  pkuitsd 
after  tins  oommenoement  of  that  action.    MeLean  ▼.  Bnis^  188. 

EMINENT  DOMAIN. 

The  lesislatiire  cannot  authorize  the  taking  of  private  inoper^  for  a  prtfats 
road  without  the  consent  of  the  owner,  even  if  compensation  is  mads  thSNte 
OA(if%  ▼•  Boufi^  161. 

See  OoNSTrnmoirAi.  Law,  6, 18, 14, 18, 18. 

EQUITY. 

A  court  of  equity  may,  in  cases  where  the  party  is  not  entitied  to  speollle  pe8> 
formance,  grant  rdief  by  decreeing  the  repayment  of  the  money  eKpended 
on  tiM  fsith  of  the  contract    Chnen  v.  Drvmmtmd^  14 

EVIOTION. 

See  COTSNANT  OF  TlTLB. 

EVIDENCE. 

1.  Oral  evidence  is  admissible  for  the  purpose  of  applying  the  tepns  of  a 
written  contract  to  the  subject-matter,  and  removing  any  ambiguity  arisbig 
from  sudi  application.    8U>op$  v.  BrnUh^  85. 

8.  In  an  action  on  a  written  contract  to  pay  *'  fifty  dollars  for  inserting  business 
card  in  two  hundred  copies  of  his  advertising  chart,  to  be  paid  when  tha 
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charl  Ib  pubUahed,**  etc,  onl  erideaoe  Is  adminible  to  ihow,  thal^  ai  thelliM 
the  contnct  was  made,  the  plahitlff  agreed  to  make  the  chart  of  a  entafai 
material,  and  to  pabiiah  it  in  a  oertahi  mamier.  Ih, 
8.  Bridence  that  stock  certificates,  issued  in  the  name  of  one  as  troatee,  and  bf 
him  transferred  in  bUmk,  are  constantly  bought  and  sold  in  the  marlcet  with* 
out  inquiiy,  is  inadmissible,  as  Taiying  an  established  rule  of  law.    Alow  ▼. 

i^MIMW*,  US. 

4  Parol  evidence  is  admissible  to  show  that  a  bill  of  sale  of  a  vessel,  absolute 
in  form,  is  a  mortgaga    Olark  v.  Waskinffton  Insuranee  Ch*^  185. 

%.  Parol  evidence  is  admissible  to  show  that  by  the  word  ''barrels,''  used  in  % 
written  contract,  was  intended  vessels  of  a  certain  kind  and  capaci^,  and 
not  a  measure  of  quantity,  and  that  the  parties  contracting  had  reference,  not 
to  a  statute  banel,  but  to  certain  vessels  of  uniform  size  of  different  capacUy 
from  the  statute  barrel    MSOar  v.  SHowns^  189. 

6l  Dedarations  of  a  testator,  tending  to  show  that  his  mind  and  facnltiea  wen 
impaired,  and  that  a  will  was  procured  by  undue  influence,  are  admissible  to 
tanpeach  the  validity  of  the  will.    BeOn  v.  Batn^  d6a 

7.  Parol  evidence  of  a  verbal  agreement  is  competent,  althou^  written  inatni- 
ments  have  been  subsequently  executed  in  part  perfbrmance  of  sooh  agne- 
ment    BuHotr  ▼.  BradUffy  681. 

See  BouHDABT;  Pbotbot,  1, 8. 

EXECUTOR 

In  this  countiy  the  liaUUty  of  an  executor  for  a  debt  due  his  testator  is  not  dln- 
chaiged,  but  the  debt  is,  in  his  hands,  general  assets  of  the  estate  for  the 
benefit  of  creditors,   legatees    and    other  parties  interested.    JCuCtr  t. 

FALSE  PRETENSE. 
See  Crdonal  Law,  8, 8. 

FALSE  REPKESENTATIOKa 
See  Salb  of  Lahd,  8. 

FENCE& 
See  Raxlboad  Gompaxt,  4 

FERRY. 

k  fetiy  Uoense  when  granted  becomes  the  property  of  the  grantee,  and  ia  aptl- 
vmte  rl^t,  snljeet  only  to  the  governmental  control  growing  oat  of  its  other 
nature  of  puUMJurk,  When  granted  in  an  estate  for  years,  the  death  of  the 
grantee  can  no  moce  tenninate  it  than  the  death  of  a  tenant  can  tenninata  a 
UkB  estate  in  landa.    Lipp&nctfUT,AJlandar,2IO». 

FIRE  FROM  SPARXa 
See  Pbozimatb  akd  Rdcotb  Caubk. 


INDEX  629 

FLXTUBBS. 

L  The  qoflstloii  of  ilxtare  does  not  depend  upon  whether  or  not  the  f  oundar 
tion  la  let  into  the  Boil^  bat  in  the  nature  and  character  of  the  act  by  which 
the  Btmcture  is  pat  in  place,  the  policy  of  the  law  connected  with  its  porpoae, 
and  the  intentions  of  those  concerned  in  the  act    Meigi  Appeal  87d. 

S.  The  United  States  erected  in  the  boroogh  of  York,  apon  groand  dedicated 
as  a  public  common,  buildings  for  oae  daring  the  war.  JSedtf,  that  the  circum- 
stances  showed  that  these  buildings  were  intended  for  temporary  use  and  not 
as  permanent  stractures,  and  that  the  borough,  by  lying  by  and  sufRsring  them 
to  be  erected  upon  a  public  common,  wliere,  as  permanent  structures,  they 
would  be  nuisances,  is  estopped  ih>m  declaring  that  the  United  StPte  intended 
to  annex  their  chattels  to  the  freehold.    lb, 

FLOATING  LOGa 

Hie  owner  of  proper^  which,  without  Ids  fault  or  n^ligenoe,  Is  carried  by 
h|g^  water  down  a  stream  and  deposited  upon  the  lands  of  another,  wHl  not 
be  liable  for  any  damage  occasioned  by  it,  unless  he  redaim  it»  in  wUck 
«fenl  he  must  make  good  the  damages  doneu    8Mdan:r.8h0rmtmfBl9k 

FOREGLOSUBB. 
See  DowxB,  1, 9. 

FORGERY. 

fhe  tlntaflimifnt  of  a  written  condition,  made  at  the  same  tfane  and  nptm  fBtm 
same  paper,  from  a  prondssozy  note,  if  alteriqg  its  character,  and  done  tapd 
«kat|y,  Is  tageqr-    AM  t.  iStraMm^  982. 

FORWARDER 
Bee  OoxMov  Cabbool 

FRANCHISE. 
SeeFBBBT. 

FRAUD, 
lee Ihnn>;  Statutb  ov  Tbmxw^ 

GIFT. 

« 

See  Will,  2, 8. 

GOOD-WnJfc 
ftoe  Pabtnibbship,  2, 8 

GUARDIAN. 
Bee  Inbahb  Pbbsov. 

HAZARDOUS. 
Bee  Inbubahcb,!. 


680  INDEX. 

HEia 

Bee  Wtum,  h 

1.  Hero  dlpperineM,  arising  ftom  a  smooth  suif  aoe  of  snow  and  loe  on  a  M^ 
walk,  Is  not  sach  a  defect  or  want  of  repair  as  will  render  a  dtf  liable  fai 
damages  for  ii\Ji]ries  sustained  from  a  faU  thereon.    Cbok  t.  Oi^  nf  WtMbomF 

%  Where  the  gutters  in  a  street  are  insufficient  to  cany  off  an  nnnsnally  laige 
qoantity  of  water  accumulated  by  artificial  means,  and  the  water  owflowa 
npon  the  walk  and  renders  it  slippery,  the  dtf  will  not  be  liable  finr  ii\Juriea 
sustained  thereby,  unless  it  should  appear  that  it  was  guilty  of  some  subse- 
quent negligence  or  defttult  in  not  repairing  the  sidewalk  thus  rendered  dan- 
gerous; or  unless  it  be  shown  that  the  gutter  was  in  such  condition  that  the 
dangerous  consequences  to  be  apprehended  ih>m  an  overflow  of  the  water 
wero  apparent    lb, 

i.  In  an  action  against  a  dty  to  recover  damages  for  an  injury  sustained  ftom  a 
defect  in  the  highway,  it  must  be  shown  that  the  public  anthoritiea  had 
notice  of  the  defect,  or  that  it  was  of  such  a  nature,  and  had  existed  for  sodi 
a  kogth  of  time,  that  knowledge  on  thehr  part  must  be  presumed.  Oooikmigk 
▼.  0%  ^  MUM^  900. 

HOmCIDK 

Bee  OBomiAL  Law,  4,  S,  0. 

HUBBAIO)  AND  WIB1B. 
Bee  DowxB,  1,  S. 

mDORSEB. 
BelB  Fbomissobt  Kotb,  0. 

INDORBEMENT. 
Bee  FBOioseoBT  Note,  L 

INNKEEPER 

'»  .... 

1.  An  innkaepei^s  liabOitf  arises  from  the  nature  of  his  employment    Hie  is 

bound  to  take  all  possible  care  of  the  goods  of  his  guests,  intrusted  to  him  or 

his  servants.    JEEwmt  y.  TuUff,  890. 
t.  Where  a  guest  deposits  money  on  the  credit  of  the  inn,  with  a  perscm  acting 

as  bartoeper,  the  innkeeper  is  liable  for  its  loss,  and  whether  the  depotSX  mm 

made  on  sudi  credit  is  a  question  for  the  Juiy.    lb, 

INSANE  PERSON. 

The  guardian  of  an  insane  person  is  a  substitute  for  his  ward  with  reference  la 
an  his  interests,  and  has  the  right  to  diange  his  domicile  and  to  flz  the  looal^f 
of  his  person.    AnderwnY.  EttaiecfAndenaiifZfii. 

bee  Cohtract.  10. 
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IN80LVENTLAW. 

L  WhflTO  a  OQntrad  Is  made  between  two  citizens  of  the  eame  state,  within  the 
slate,  and  one  of  them  afterward  lemoTes  thereflxnn  and  becomes  a  citizen 
of  another  state,  and  the  other  then  obtains  a  dischaige  under  the  proYisions 
of  an  InsolTent  law  of  the  state  where  the  contract  was  made,  wliich  was 
enacted  and  in  force  before  the  date  of  the  contract,  sach  discharge  Is  a  bar 
lo  a  suit  upon  the  contract    Stoddard  t.  HofrrinffUm^  02. 

IL  A  non-resident  and  non-assenting  creditor  is  not  boond  by  the  debtor's  dis- 
ehaige  under  state  insolvent  laws,  no  matter  where  the  debt  originated  or 
was  made  payable.  The  citizenship  of  the  parties  gorems,  and  not  the  place 
where  the  contract  was  made  or  was  to  be  performed.    JSoiotey  y.  HwiU,  278* 

t  The  disduuge  of  the  defendant,  under  the  insolvent  laws  of  New  York,  wiU 

not  bar  a  suit  upon  Judgments  recoyered  against  him  in  the  state  of  New 

Yoik,  and,  previous  to  his  application  for  dischaige,  asrigned  to  a  dtizen  of 

Iowa.    lb, 

INSUBANOB. 

1.  An  insurance  policy,  containing  clauses  which  forbid  the  Iceeping  by  tha 
insured  upon  his  premises  of  ^hazardous*'  articles,  but  which  has  indorsed 
upon  it  by  the  company  permission  "  to  Iceep  one  barrel  of  benzine  or  turpen- 
tine in  Un  cam,**  is  not  violated  by  the  introduction  of  a  barrel  of  benzine  in 
a  wooden  barrel  upon  the  premises,  for  the  purpose  of  immediately  emptying 
the  same  into  a  tin  can.    Marifland  Fk^  Inmiranee  Oo,  v.  WhUtfcrdy  49. 

t.  A  polii^  of  insurance  against  all  marine  risks  is  just  as  binding  and  effectual 
as  if  the  risks  are  spedfled  in  detail  Btrkhwni  v.  Qlouoetitr  Mutual  IHMng 
BmiranM  G?.,  105. 

8.  Those  risks  indude  barratry  of  the  master  and  mariners;  and  it  is  Imma' 
terial  that  the  assured  was  the  owner  of  the  vessd  and  appointed  the  master 
andmarinen.    lb. 

4  An  express  warranty  in  a  policy  of  insurance  is  a  condition  precedent,  the 
burden  of  proving  performance  of  which  rests  upon  the  insured.  JfeCoon  v. 
Ckmm$rdal  Mutual  JtuuiranceOo,yl2lli, 

ft.  A  warranty  **  that  the  vessd  be  commanded  by  a  captain  holding  a  certificate 
from  the  .American  Shipmasters'  Asssociation,"  means  a  valid  and  subsisting 
certificate.    lb. 

8.  The  mortgagee  of  a  vessd  has  an  insurable  interest,  distinct  from  that  of  the 
owner,  and  can  recover  upon  an  insurance  against  barratry  of  the  master, 
**  unless  the  insured  is  owner  of  the  vessd,"  even  where  the  loss  occurs  hy 
reason  of  sudi  barratry.    Olark  v.  WaMngUm  Imurance  Oo.y  185. 

7.  In  an  action  upon  a  policy  of  insurance  against  aoddent,  the  question  whether 
or  not  the  injured  party  was  guilty  of  negligence  contributing  to  the  acddent, 
does  not  arisa    8eAnMer  v.  The  Provident  Ufe  Ituuranee  Ce».,  157. 

8.  Where  the  plaintiff  was  killed^  while  attempting  to  get  upon  a  train  of  cars  in 
dow  motion, —  Hsid,  that  it  was  not  such  wanton  exposure  as  would  excuse 
the  company  from  liability  under  a  provision  in  the  policy  that  the  company 
should  not  be  liable  for  any  ii\]ury  happening  to  the  assured  hy  reason  of  his 
**  willfuUy  and  wantonly  exposing  himself  to  untiecessary  danger  or  peril."  lb. 

i  Local  agents  of  foreign  insurance  companies,  appointed  by  a  general  agent 
located  without  the  state,  are  to  be  considered  general  agents,  and  corpora- 
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HODS  repreBented  by  them  are  bound  by  their  acts  which  are  wlOihi  Iheieopt 
of  thegeaeral  aathority  thej poaaeBB, though  In Tiolation of  limitfitioii  upup 
that  authoiily  not  brought  home  to  knowledge  of  par^  dealing  with  thepn. 
MSler  Y.  Fhanta  Inturanee  6b.,  202. 
10.  A  Judgment  is  a  general  and  not  a  specific  lien,  and  the  Judgment  credilar 
has  no  insurable  interest  in  spedflc  property  of  hia  debtor.  Omem^^m'  t. 
Smtkem  Mukud  Fin  Imwranoi  Oo.,  420. 

INTEREST. 
Bee  Pabtnbbsbip,  L 

INTERKATIOKAL  LAW. 

L  The  act  of  oangxesB  (1861,  ch.  8,g  5),  concerning  commercial  interooune  with 
.  states  in  insurrection,  and  the  prodamations  of  the  president  thereunder,  do 
not  extend  to  agreements  made  In  those  states,  between  persons  being  then^ 
lor  tkie  leasing  of  real  estate  therein,  tkie  payment  of  rent  there,  out  of  the 
pioductB  of  the  land,  or  the  deUveiy  of  and  payment  fbr  peraonal  proper^ 
already  npon  the  demised  premises,  to  be  used  thereon.  K&nkfM*  t.  JUngr, 
142. 
S.  The  sabsequent  unlawful  forwarding  of  cotton  raised  on  the  land  by  tho 
dfffendifcnVs  son  does  not  aflloct  the  Talidity  of  tkie  agieementa  onntalniwl  te 
tiMleaaa   JK  

INTERSTATB  TRAFETO. 

•    •. 

Bee  OoRanTonoirAL  LjLW,  1«  S,  lb 

IMTOXIOATING  LIQUOR 
Bee  JuBT. 

JURY. 

Thft  dfiitfdag  of  faitojdcaling  liquors  by  Jurois  after  they  hato  nUnd  lo  op^ 
alder  their  Terdict  la  sodi  misconduct  as  will  causa  the  Twdlel  to  be  set  aalda 
J^^an  T.  BKitTcw^  802^ 

LANDLORD  AlO)  TENAirr. 

BeeLBssoB  ahd 


LAWOFKATIONa 
Bee  Ihtebhational  Law. 

LEABB. 

Bee  LbSBOH  AHD  LiLBBILB. 

LESSOR  AND  LESSEE. 

t  Where  a  tessor  and  lesBee  of  lands  couTenanted  In  the  lease  thai,  aa  the 
eocpiratlon  of  the  term,  the  Talue  of  the  buildings  erected  on  the  premises  by 
the  IcBsee  should  be  appraised  by  appraiaen  and  paid  by  the  lessor,— AU^  that 
the  right  of  the  lessee  to  recover  for  the  value  of  the  buildings  waa  not  entfaraly 
dependent  upon  the  making  of  the  appndsement,  but  that,  nerertheleBS,  In 
waa  bound  to  do  all  that  was  reasonably  In  his  power  to  procure  the 
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•:  kMI  a]q;iniaeinent;  aleo,  that,  in  case  the  appraiaen  flnt  selected  failed  to 
agree,  the  leasee  moat  nee  all  reaaonable  eflMa  in  order  to  aecure  other 
^;>praiaeEB;  and  that  whether  he  haa  doneaoiaaqtieationforthejuxy.   Hcod 

■%,  A  oorenant  for  quiet  ei^oyment  ia  implied  in  eveiy  mutual  contract  for  the 

leasing  and  demiae  of  land,  by  whaterer  form  of  worda  the  agreement  ia 

made.    MaOs  t.  BaMn,  im. 
8.  Tlie  measnie  of  damage  for  a  breach  of  coYenant  for  quiet  enjoyment  la  the 

▼aloe  of  the  nnezpfaed  term  of  the  leaae  at  the  time  of  the  erlction,  over  and 

abore  the  rent  reaerred  by  the  tenna  of  the  leaae.    lb, 

LBGISLATIVB  POWBR 

Whan  neoeaaaiy  to  inaore  the  pnblic  safety,  the  l^gialatore  may,  mider  the  police 
power  Teated  in  it,  authorize  mimiclpal  anthoritiea  to  aommarily  deatroy 
property  withp^t  l^gal  piooeaa  or  prerious  notice  to  the  owner. ^.fiM*T.  Fbi^ 

Bee  OonrrrunoNAL  Law,  4, 8, 10. 

UBEL. 
Bee  SiiAinoKB. 

UEN. 

BlalB  laws,  gtrlqg  a  lien  on  Teaaela  for  labor  performed  and  m^tAfii^if  fomkhed 
la  thefar  oonalniction,  are  conatitational,  and  the  enforcement  of  such 
baloiif  to  the  atate  triboaala.    Fbttar  y.  The  Biehatd  Budetd,  WL 

Bee  Railboad  GoMPAHT,  1. 

UBNFOB  FREIGHT. 
Bee  GoxxoH  Oabbibb,  18. 

MAUOIOUS  PROSBCUnON. 

Where  a  elffl  fcdl  la  commenced  and  proeecuted  malioioaaly  and  withoot : 
able  or  probable  oanae,  and  ia  terminated  in  favor  of  the  defendant,  the 
plaintiff  In  aach  aolt  ia  liable  to  the  deftodant  in  an  action  finr  the  damagea 
anatained  by  him  in  the  def  enae  of  that  original  aoit.  In  ezceaa  of  taxable 
ooita  obtained  by  him;  and,  to  mahitain  an  action  to  recorer  aach  damagea, 
It  la  not  material  whether  the  maUciooa  suit  waa  commenced  by  iwooeaa  of 
attartiment  or  by  amnmona  only.    Cfltm^nr.  8Uipte9^dlfL 

MARRIAOR 
Bee BnAoa ov PsoicmB;  Ditobcb;  Poot-vuftial  Oohtraot. 

MARRIED  WOMEN. 

Wbero  a  married  woman,  poeaeased  of  aeparate  real  eatate,  indomd  nolea  aa 
■ore^  for  her  hnaband,  without  consideration  and  withoat  benefit  to  tier  aepi^ 
rate  eatate,  which  indorsement  purported,  in  tenna,  to  cliaige  her  aepanta 

-  eatate  with  payment,— IfeU, 

t  That  aach  indorsement  waa  a  saffldeiit  chaige  upon  her  aeparate  estate. 

Vol.  I.  —  80 
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Il  Tliat  an  action  on  each  indonementa,  the  complaint  in  whidi  Md  £orlh»  te 
addition  to  the  ordinaiy  allegationa,  theoorertare  of  Ihedeflbndant^  aaqmate 
eatate  in  her,  and  her  intent  to  diaige  such  estate,  ia  maintainable^ 

t.  That  an  ordinaiy  pecaniary  Judgment  in  such  action,  as  apon  a  penonal  con- 
tract, is  proper.  In  order  to  make  the  indorsement  of  a  married  woman  m 
charge  npon  her  separate  estate,  aU  that  is  necessaiy  la  her  declaration  in  the 
contract  of  indoiBement  or  instroment  creating  the  charge  of  her  intent  so  to 
flhaige  her  separate  estate.  The  charge  need  not  be  in  such  foum  aa  tooeata 
a  speetto  Ikn.    Tk§  Oum  Buihainff  Im.  Oo.  t.  BtAeock^  001. 

liASTER  AND  SERVANT. 
Bee  WABBBoxnaDODi. 

MBASURB  OF  DAMAGE, 
laa  iMmasL  hip  Liibbiiiiii,  8 ;  TBLBe]UPHOoiiiftun;il 

IfEBQER 
See  MoBTCuieB,  8. 

MILL  OWSXSL 
See  IteABiAH  IteBnL 

MISTAKE. 

mMva  rnoDsgr  Is  paid  bj  a  party  nnder  the  belief  tiiat  fMla  ate  dUBonnl  fhM 
what  th^  aetoallj  are,  and  the  parly  is  not  in  troth  bmmd  to  pay  the  money, 
he  Is  entitled  to  have  the  same  refonded  if  duly  diUgent  in  gtrlqg  nodca  of 
tiiamlBtaka    (Xtkmki Balnk^BQmnwrtr.Qrtj|ll^9l^. 

See  CknrfBA.OT,  8b 

MORTGAGE. 

L  A  mortBage  iQKm  several  lots  is  a  common  harden,  and  if  the  morlgageeb  with 
knowledge  that  the  mortgagor  has  aliened  a  portion  of  the  lots,  reioases  cas 
of  tkie  other  mortgaged  lots,  he  thereby  discharges  tkie  aliened  lota  to  tiie 
extent  of  thejwv  mto  Talne  of  the  portion  released.    Thyior  t.  BkoH^  880L 

1  But  if  the  mortgagee  coold  show  that  the  mortgage  waa  no  lien  on  the  retoased 
part,  and  that  the  ownen  of  the  other  portion  sustained  no  Iqjoiy  by  aoch 
release,  it  woold  be  otherwise.    Ih. 

8.  J.  M  gave  a  mortgage  on  real  estate  to  M  M,  who  on  the  same  day  dn|y 
assigned  it  to  plahiti£  Subsequently,  and  after  maturity  of  the  mortgage,  J. 
M  conTeyed  in  fee  the  same  premises  to  M  M,  the  mortgagea  M  M  there- 
after conveyed  the  premises  to  the  defendant  The  m<»1gage  waa  duly 
recorded  soon  after  its  date.  The  aadgnment  and  the  deed  from  J.  M  to  M. 
M  were  not  recorded,  until  after  the  date  of  the  conveyance  to  the  j^fAnAmaA 
Nor  was  the  assignment  recorded  until  after  defendant's  deed.  In  an  aetkm 
to  foreclose  the  mortgage— J5i02({, 

1.  That  the  conTeyance  of  the  mortgaged  premises  to  tkie 
not  merge  the  mortgage. 
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t.  That  the  defendant  wai  not  entitled  to  protection  as  a  b9najld$  iNir> 
chaser,  without  notice  of  the  waAfpaneaL 

&  That  the  lien  of  the  plaintiff's  mortgage  was  not  inTalidated  by  reaaoo 
of  hJs  neglect  to  have  the  assignment  recorded  mitU  after  the  record- 
lag  of  the  deed  to  the  defendant    Purt^  t.  JSunUngtim^  688. 

Bee  Ihbubahcb,  6;  Railroad  Coiipaht,  L 

MUNICIPAL  CORPORATION. 
Bee  HiGHWAT. 

NATIONAL  BANE. 

ThB  owner  of  shares  of  the  stock  in  a  national  bank  should  be  taxed  theref of; 
in  the  city  or  town  where  he  resides,  and  not  in  the  city  or  town  where  the 
bank  Is  located.    OkippT.  (Xitfof  BurUngUn^dK. 

NEOLIGENCK 

A  balance  wheel,  already  made  and  in  hand,  having  defects  which  weakened 
it,  was  sold  by  the  defendant  to  a  person  whobon^t  it  for  his  own  nsa  The 
defects  in  the  wheel  were  pointed  out  to  the  purchaser,  and  f  uUy  understood 
by  him.  The  wheel  was  used  by  the  buyer  for  some  yean,  and  was  then< 
taken  into  the  possession  of  the  plaintiff's  intestate,  who  used  it  for  his  own« 
purposes.  While  so  in  use,  it  flew  apart  hy  reason  of  its  original  defects,  and 
the  plaintiff's  intestate  was  killed.  SM^  that  the  seller  was  not  guilty  of 
such  nigligence  as  would  make  him  liable  in  an  action  for  causing  the  death* 
of  the  plaintiff 'a  intestate.    Xoop  y.  ZAo^Md,  048. 

Bee  Ooiaiov  OiKKTim,  7, 8, 16;  breuBAHOB,  7,  8;  PBozncAn  ahd  Rmon 
Oaun;  TnJMSAFH  Compajty,  1, 8;  WABK^oxnoDiBS. 

NBOOTIABLE  INSTRUMENT. 
Bee  Stock  CBBTonoATi. 

HON  COMPOS  MENTIS 
Bee  CoHTBAOT,  10. 

OFFICE. 
Bee  Tbnxtbb  ov  Ofviob. 

OFFICIAL  BOND. 

Where  a  perscm  holds  the  same  office  for  two  successiye  terms,  the  sureties  on 
his  official  bond  for  the  second  term  are  liable  only  for  moneys  actually  in  alt 
liaods  at  the  time  of  his  execution  of  the  bond,  or  reoeiyed  by  him  subse-^ 
q;uent]y  thereto ;  but  they  are  not  liable  for  moneys  reported  by  him,  at  the 
end  of  the  flxst  term,  as  in  his  hands,  but  which  in  fact  he  had  converted  to 
his  own  use.    Vuritm  t.  OCm,  199. 

PARTNER. 
See  Pabthsbship. 
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PABTNERSEOP. 

t.  In  the  setflement  of  partnerahip  acooonts  between  partnera,  there  is  no  goh 

enl  rale  as  to  interest,  but  the  aUowanoe  or  refusal  thereof  depends  upon  the 

circumstances  of  each  case.    Oygei^B  ^^^PP^%  883. 
&  A  partner  who  is  appointed  by  a  firm  to  settle  np  the  business  of  the  firm 

after  dissolntion,  and  who  continues  the  business  of  the  firm  upon  his  own 

account,  is  not  liable  to  account  to  the  firm  for  the  Talue  of  the  **  good-wHl" 

thereofl    lb. 
%.  BxdusiTe  ri^t  In  the  business  and  ec^e  ownersh^  of  it  as  agafaist  others  are 

the  criteria  of  property-  in  good-wilL    Ih. 
4  A  partner  has  no  authority  to  bind  his  firm  by  an  instrument  under  seal,  even 

where  the  seal  is  not  essential  to  the  validity  of  the  instrument    SokmaiB  t. 

%  But  where  the  oontraot  is  independent  of  the  instrument,  and  has  been  eae- 
oated  on  behalf  of  the  firm,  the  making  for  the  purposes  of  eridenoe  of  an 
inslrament,  under  seal,  by  a  partner,  will  not  vitiate  such  oontiaot    A 

PART  PAYMENT. 
Bee  Pbihcipal  ahd  Sxnorr. 

PARTY-WALL. 
Bee  Ck>HTa^CT,  7, 8. 

PAYMENT. 
BeiCo8muoT,4;  Motakb;  Pbotgipal mo  Aanr, & 

PABBBNGBR  OARRTBR& 

BoeBAGOAAB;  GOKMOV  QABBIBft. 

PLEDGE. 
See  Tbubteb,  9, 8, 4. 

POST-NUPTIAL  CONTRACT. 

Where  there  Is  a  marriage  between  parties  in  a  foreign  oountry,  and  a  post- 
nl^ltlal  oontraot  entered  into  respecting  thehr  prq)erty,  whidi  contract  appUes 
la  terms  or  intent  onlj  to  present  proper^,  and  there  Is  a  change  <^  domicile, 
tiia  law  of  the  actual  domicile  will  govern  the  rights  of  the  parties  as  to  all 
future  acquisitions.    Fum  y.  Fuu^  180. 

PRINCIPAL  AND  AGENT. 

!•  The  general  rule,  that  notices  to  an  agent  is  notice  to  the  principal.  Is  saljecl 
to  the  limitation  that  the  notice  must  be  to  the  agent  when  actfaig  within  the 
scope  of  hiB  agency,  and  must  relate  to  the  business  in  which  he  Is  engaged 
bj  authority  of  his  principal    OongaarY,  The  Ckieago,  eia,^Bailno»i  Ob.,  184 

iL  Tomake  the  declaration  of  an  agent  binding  upon  hJs  principal,  it  mast  oe 
within  the  scope  of  the  agency,  and  constitute  part  of  the  ret  pMftn 
kmdr.  IUinoi9,eie.,  TOegraph  Oo„  286. 
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%  M.,  a  raddent  of  Vizgfaiiay  held  a  poVLcy  of  life  Infiizaiioe  teued  hy  the  defend* 
tmif  a  fiireign  oorporatioiif  havhig  a  general  agency  and  a  sub-board  of  direo> 
torn  in  New  York,  and  paid  his  premiums  regularly  to  an  agent  in  Riclmiondt 
appointed  by  the  New  York  agency.  After  the  commencement  of  the  war, 
arising  from  the  rebellion  of  the  southern  states,  the  agent  in  Richmond 
recdved  the  premiums  in  confederate  money,  but  made  no  return  to  the 
general  agents  in  New  York.  Prior  to  the  death  of  M.  the  defendants  took 
no  steps  to  reroke  the  authority  of  the  Richmond  agent  BM^  !n  an  acdoa 
on  the  policy,  that  the  defendant  behig  a  foreign  corporation,  the  war  did  not 
operate  as  a  suspension  of  the  authority  of  their  agent  in  Richmond. 

Bsldf  also,  that  the  receipt  by  the  agent  of  confederate  money,  in  payment 
of  the  premiums,  constituted  a  valid  payment,  and  was  binding  on  the 
oompany.    BMntcm  ▼.  International  Lffls  AMurane$  Sooietff,  400. 

PRINCIPAL  AND  SURETY. 

1.  While  a  creditor  cannot  release  or  compound  with  the  principal  debtor  with- 
oat  dischaiging  the  surety,  before  a  surety  can  be  exonerated  from  his  respon- 
sibility upon  the  ground  that  there  has  been  an  unauthorized  indulgence 
given  or  composition  made  with  the  principal  debtor,  it  must  be  shown  tliat 
it  has  been  e£Fected  by  express  agreement,  founded  upon  a  valid  consideration 
and  legally  binding  on  the  creditor.  Obemdevf  v.  Vmon  Bank  qfBaUtmore,  81. 

IL  Part  payment  of  tlie  amount  due  will  not  discharge  the  surety,  even  where  it 
Is  agreed  that  such  part  payment  shall  have  that  effect  Where  a  party  is 
bound  to  pay  a  certain  sum  there  is  no  consideration  in  contemplation  of  law 
for  a  promise  tliat  a  less  stun  shall  be  received  in  satisfaction.    lb, 

PRIVATE  ROAD. 
See  Exoneirr  Domain. 

PROBATE. 

See  Will,  4 

PROMISSORY  NOTR 

1.  Whare  a  promissory  note,  payable  to  the  order  of  a  perBon,  is  transferred  by 
him  before  maturity,  but  not  indorsed  until  after  maturity,  such  indorsement 
does  not  relate  back  to  the  time  of  the  transfer,  but  the  transferee  holds  tlie 
note  subject  to  aU  the  equities  between  the  original  parties.  Lanea$ter  No- 
UtmalBanky  Taylor,!!. 

d.  A  Judgment  against  an  indorser  upon  a  note  held  as  collateral  security  for 
such  indorser's  individual  note,  and  settlement  of  claim  against  indorser  upon 
such  Judgment,  the  Judgment  being  thereupon  assigned  to  the  indorser,  will 
not  iMur  a  recovery  agidnst  him  upon  the  individual  note.  Bwrnhekn&r  t. 
j52in,209. 

S.  The  rule,  that  a  promissory  note,  payable  on  demand,  with  interest,  is  a  ecu- 
tinning  security,  does  not  apply  between  holder  and  malcer.    EdrriekY,  W^i 
Wfiofiy  461. 

1  Therefore,  a  note,  payable  on  demand,  with  interest,  transferred  neariy  tliree 
months  after  date,  is  past  due  when  transftnred,  and  subject  to  aU  the  defenaea 
that  would  have  been  available  if  the  suit  had  been  by  the  original  payee.  IK 
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&  A.  executed  and  deUvered  to  plaintiff  his  promteoiy  note,  in  wlddi  no  tim» 
of  payment  was  specified,  at  tilie  same  time  agreeing  to  procim  11  todgntfce 
note  as  surety,  if  at  any  time  the  plaintiff  should  deriie  it  The  plaintiff 
aooq;>ted  the  note  upon  this  agreement  A  few  montlis  after,  the  plaintiff 
deshed  the  additional  security,  and  A.  procured  M.  to  sign  the  note,  and 
returned  it  to  plaintiff  No  new  consideration  then  passed  between  any  of 
the  parties.  Bdd,  Lott  and  StiTHEBLAio),  JJ.,  diuaiHnUe,  that  11  waa  UaMe 
as  surety  on  tlie  notei    MeNcmgM  t.  MeClaughry^  487. 

A  A  party  will  be  protected  as  holder  of  negotiable  paper,  altliou^  fhradu- 
lently  transferred,  when  he  has  received  it  before  maturity,  without  notice  of 
the  fraud  and  in  good  faith,  and  parted  with  sometliing  of  Talue  f or  it  at  tiie 
time  of  its  transfer.    lh$  Paark  Bank  y.  TFotem,  678. 

7.  The  defendant  was  the  maker  of  accommodation  notes  for  the  benefit  of  W., 
and  to  be  used  \xf  W.  for  a  spedflc  purpose.  Instead  of  using  them  for  tiiat 
purpose,  W.  lodged  the  notes  with  the  plaintiff  as  collateral  securityfor  a  pt^ 
Tious  debt  not  yet  due,  and  in  lien  of  other  collateral  notes  then  past  due  ind 
protested.  Aid,  that  the  plahitiff  was  a  Uma  fd$  holder  for  Talue  and  enti- 
tled to  reoorer.    Ih. 

Bee  FoBOBBT;  MAKitnn>  Wom ;  PBoranr. 

FR0TB8T. 

L  A  protest  of  a  notaiy  is  prima  faeU  evidence  of  the  truth  of  its  statsmseta, 
and,  when  ezdusiTely  relied  on  to  prove  the  necessaiy  Ihda,  must  contain 
sufltoient  avennents  that  eveiy  thing  requisite  has  been  done  to  anthori»  the 
demand  upon  tiie  indorser.    Ftojfi^t  Bsnft  t.  Bnokb^  11. 

t  When  the  protest  merely  states  that  the  note  was  presented  for  payment,  but 
does  not  say  wAsra,  the  statement  is  fnsnfflciflnt  to  charge  the  indcnser.    Ih, 

PROXIMATE  AND  REMOTE  OAUSK 

A  warehouse,  situated  near  the  railroad  track,  was  set  on  fire  by  sparics  from 
one  of  plaintlflb^  locomotives.  The  burning  warehouse  communicated  fire  to 
defendants  hotel  (situated  thirty-nine  feet  distant),  whereby  it  was  consumed. 
Wtd^  that  the  plaintiflb  were  not  liable  for  the  destruction  of  the  hotel,  or 
property  therefai,  by  reason  of  the  ii^uiy  behig  too  remote.  JVnwqtfmniis 
JSoOfvad  T.  iZ^rr,  481. 

RAILROADS. 

See  Ck>K8TiTunoNAL  Law,  4, 85. 

RAILROAD  COMPANY. 

I.  Wiiere  a  railroad  company,  in  pursuance  of  a  power  in  its  charter  to  borrow 
money  and  to  execute  the  required  securities  therefor,  executed  a  mortgage 
osn  its  road,  etc.,  and  on  '*  all  future  right  thereto  and  interest  therein  to  be 
acquired,'' — EMy  that  such  mortgage  was  a  valid  lien  on  aU  lands  over  whleli 
the  road  was  at  the  time  located,  though  the  title  thereto  or  right  of  way  was 
not  acquired  until  subsequenUy ;  and  that  it  was  prior  to  the  lien  of  the  ven- 
.  dor  of  such  right  of  way  for  the  purchase-money.  Fimm  v.  Jfiheoicte,  eii 
AiAranf  Cb.,  20B. 
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f.  Wh0it]  a  land  owner  agrees  with  a  railroad  company  upon  the  compensatiaB 
to  be  made  for  lands  over  which  the  road  is  laid,  and  permits  the  company  to 
take  possession  of  the  land  and  constract  their  road  thereon,  it  is  too  late  for 
him  to  take  advantage  of  the  omission  of  the  company  to  record  the  sunrey, 
as  required  by  its  charter.    Troy  <ft  Bogtan  BaHrwMd  €h.  y.  BMer,  825. 

i.  The  owner  at'  the  land  adjoining  a  raihroad,  and  from  whom  the  land  was 
taken  for  the  constniction  and  use  of  the  road,  under  the  power  conferred  by 
the  charter,  has  no  right  to  enter  upon  the  land  after  it  is  so  taken,  and  wldlo 
It  is  being  so  used,  and  cut  and  take  therefrom  the  herbage  and  other  pro- 
dncts  of  the  soil  growing  thereon.    lb. 

4  The  obligation  upon  railroad  companies  to  buOd  a  fence  along  their  xoad 
only  extends  to  the  owner  or  rightful  occupier  of  the  adjoining  fields,  and 
not  to  mere  trespassers  there.    Bernia  ▼.  OmnecHcut,  etc,y  BaOtroad  Ch.^  889. 

&  In  an  action  against  a  railroad  company,  in  favor  of  the  owner  of  an  animal 
Uljled,  whUe  unlawfully  on  the  track,  by  a  train  of  cars  running  at  the  usual 
rate  of  speed,  the  mere  fact  that  the  speed  of  the  train  was  not  checked  while 
approaching  the  animal  does  not  tend  to  show  want  of  ordinary  care.  Nor 
does  the  mere  fact  that  the  engineer  did  not  discover  the  animal  until  the 
engine  was  close  to  it  show  want  of  such  care.    Lb, 

4L  In  such  case,  the  first  duty  of  the  company  and  its  servants  is  to  provide  for 

the  safety  of  the  passengers  and  property  on  the  train.    Its  next  care  maybe 

lor  the  safe^  of*  its  own  property ;  and,  lastly,  it  must  exercise  such  a  degree 

of  care  as  is  consistent  with  the  prior  objects,  to  avoid  injury  to  the  tro^ 

paoer.    lb. 

See  Common  Carrtkr. 

REBELLION. 
Bee  Intbbnational  Law. 

RECEIPT. 
Bee  Common  Carrdeb,  6. 

RECOGNIZANCE. 

i.  Where  a  recc^gnizance  for  the  appearance  of  a  principal  is  Joint,  and  not 
several,  the  fkilure  of  the  principal  to  appear  is  a  breach  of  the  conditioui 
and  it  is  not  necessary  to  call  upon  the  bail  to  produce  the  body  of  such 
prindpaL    MiMerY,  OomfmonweaJUh,  877. 

8l  Where  the  recognizance  has  been  forfeited  by  a  breach  of  its  condition  the  for- 
feiture is  not  rendered  invalid  by  a  subsequent  respite  of  the  reeognizance.  lb. 

S.  Where  the  condition  of  the  recognizance  is  that  a  prisoner  shall  appear  and 
not  depart  the  court  without  leave,  the  mere  appearance  of  the  prisoner, 
and  the  departure  without  leave,  does  not  release  the  surety.  It  is  at  all 
times  in  the  discretion  of  the  court,  at  any  stage  of  a  criminal  trial,  to  call 
the  defendant  and  forfeit  his  recognizance.    lb, 

REFERENCE. 

L  Oourtaof  equiQr  have  a  general  Jurisdiction  where  there  are  mutual  aoooaiit% 
and  also  where  the  accounts  are  on  one  side,  but  a  discovery  is  soa^i^t,  and  is 
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•  material  to  the  relief.  Bat  where  the  aooounts  are  all  on  the  one  aide,  and 
mere  aet-ofh  on  the  other,  and  no  diiooveiy  ia  songht  or  required,  oonrta  of 
equity  have  not  Joriadiction.  MoMarimY.Bk^fhamyWL 
1  Fourteen  itema,  under  eight  diflRsrent  dates,  and  two  oreditB,  the  aooouni 
behig  all  on  one  aide  and  no  dlaooTeiy  aooght,  and  the  defenaea  being  denial^ 
pagrmenl  and  the  statute  of  limitation,  will  not  deprtre  the  iMftiea  of  a  lA^ 
toaJuytriaL   Jii 

See  MoBTGAiOB,  1,  S. 

KEPLBYIN. 
See  OoiDf ON  Cahrtub,  \SL 

mPARIAN  RIGHTS. 

4  mill  owner  haa  the  ri^t,in  a  reasonable  manner,  to  dlschaige  the  waste  from 
his  mill,  sndi  as  sawdust,  shayhigs,  etc.,  into  the  stream,  in  the  ordinaiy  course 
of  using  such  mill ;  but  he  has  not  the  right,  wantonly  and  needlessly,  and 
out  of  the  ordinary  course  in  such  cases,  and  not  in  the  service  of  his  sub- 
stantial interest  and  benefit  in  the  use  of  his  mill  in  a  reasonable  manner,  to>. 
throw  such  waste,  or  permit  it  to  go  into  the  stream,  to  the  injury  of  inferior 
heritors.    JaooHm  ▼.  ASard^  831.  ^ 

SALE  AND  DELIVERY. 

1.  The  plaintiffb  purchased  of  defendants  a  quantity  of  com,  parcel  of  a  qmcI- 
fled  cargo,  then  stored  in  a  warehouse,  paid  the  price  therefor,  and  recdyed 
a  receipted  biU  of  sale.  The  defendants  thiereupon  drew  an  o?der  upon  thfr 
superintendent  of  the  warehouse,  for  deliyery  to  plaintiff  of  the  quantity  of 
com  from  the  specified  cargo,  and  the  superintendent  on  receipt  of  the  order 
gave  defendants  hia  order  for  the  delivery  of  said  com  to  plaintils,  which 
order  was  delivered  to  plainti^  A  few  hours  after,  and  before  the  present- 
ation of  said  order,  the  warehouse  was  destroyed  by  fire,  and  with  it  the 
grain.  BM^  in  an  action  to  recover  back  the  price  paid,  that  the  sale  and 
delivery  were  consummated,  and  the  loss,  therefore,  on  the  plaintiflb.  Bumdk 
V.  OarrinffUm,  498. 

IL  Upon  a  sale  of  a  specified  quantity  of  grain,  its  separaUon  from  a  maas^ 
undistinguiBhable  in  quality  or  value  in  which  it  is  included,  is  not  neces- 
sary to  pass  the  title,  when  the  intention  to  do  so  is  otherwise  clearly  mani- 
fested.   Tb, 

SALE  OP  LAND. 

1.  Parol  evidence  is  not  admissible  to  prove  a  warranty  of  the  quantity  of  land 
oonveyed  by  deed.    Oaboi  y.  OhritiUe,  818. 

t.  Where  a  vendor  of  land,  with  intent  to  induce  the  sale,  makes  representa- 
tions as  to  the  quantity,  a%  <if  hi»  own  knowledge,  and  the  vendee  is  thereby 
induced  to  purchase,  the  vendor  is  liable  for  any  damage  which  the  rendee 
may  sustahi  by  reason  of  a  deficiency  in  the  quantity  as  represented,  altbougb 
aocli  representations  are  believed  to  be  trae  by  the  Tender  when  made.   Tb, 

Bee  CkniTRACT  8;  Mobtoaok.  8. 
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SEAL. 

Bee  PABTNlBBflHIF,  4.  '  /• 

SEALED  INSTRUMENT. 

1.  Under  the  statate  of  Iowa  the  want  of  consideration  in  a  sealed  instniment 
may  he  inquired  into,  and  this  does  not  except  instroments  made  in  btiier 
states.     Williams  ▼.  Haynes,  268.  ,  [     ^ 

B.  This  statute  affects  aU  sealed  contracts  made  after  its  passage.  It  reDErteS  to 
the  remedy,  and  does  not  impair  the  obligation  of  the  contract,  withiti  the 

mftaning  of  Uie  M^udicatious  of  the  United  States  supreme  court    Ih* 

■  .  '  •    Ji 

SENTENCE  '  ■ 

See  Gbdonal  Law,  1, 

SERVANT. 
See  Inivxeefeb.  ^    . 

SETTLEMENT. 

L  The  settlement  of  the  parents  determines  the  settlement  of  an  unemancipate^ 

child,  and,  where  the  head  of  the  family  changes  his  settlement,  that  of  .hla 

children  chai^ges  with  hinL.   This  is  the  case  when,  upon  death  of  tl^  f atheri 

the  mother  becomes  head  of  the  family.    BumU  Taunuhip  y.  PUUburg^  €to.^ 

B.  N.  W.,  the  widowed  mother  of  A.  E.  W.,  removed  from  the  township  of 
BurreU,  where  she  had  a  settlement,  to  Pittsbuig.  She  there  leased  a.hoyse, 
and  resided  in  it  until  her  death.  In  the  meantime  A.  K.  W.  became 
deranged,  and  after  the  death  of  his  mother  became  a  pauper.  HM^  that^  by 
the  act  of  the  mother  changing  her  settlement,  that  of  A.  K,  W.  was  also 
changed,  and  that  Burrell  township  was  not  liable  for  the  support  of  the 
paui)er.    lb, 

t.  Although  the  father  and  mother  stand  upon  a  different  fbothig  as  to  their 
children,  in  relation  to  private  parties,  in  .regard  to  the  public  thehr  standing 
iatheMune.    Ik.  -■■  a  i 

SIDEWALK.  ^ 

See  Highway. 

-  .,a 
• '  '7. 

SLANDER  -^"-^ 

II  is  a  question  for  the  Joy  to  determine  whether  answers  given  by  a  pembn  in 
the  ooone  of  hSs  testimony  as  a  witness,  and  claimed  to  be  dandeioctti^^reie 
io  given  under  the  belief  that  they  were  perthient  and  relevant  to  H^  Spa^ 
Hon  ftt  hMWi  or  from  malice.    WMtey,  Oarrda,tm,  '  "^ 

SPECIAL  CONTRACT. 
See  CoMHOK  Cabbixb,  5, 6, 1&  't»>A 

STATE  POWER 
*  '  See  OuJiiWTruTiowAL  Law.  '^n:0  ^^ 
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STATUTE  OF  FRAUD& 

1.  AnagreementyWherebyG.  and  D.  agree  to  beonmejoinUyptiichAfleno 
tain  real  estate,  each  party  to  fumiah  one-half  the  purchase-money,  and  to 
hold  the  same  in  midivided  moietieB,  ia  witiiiin  the  fourth  section  of  the  statate 
of  frauds,  and  if  not  evidenced  by  some  memorandum  in  writing,  signed  by 
the  party  to  be  chaiged,  will  not  be  enforced.    Qreen  y.  Drvmnumd^  14. 

%.  Where,  in  pursuance  of  such  an  agreement,  a  purchase  was  made  in  the  name 
of  D.  Hlone,  although  G.  advanced  a  portion  of  the  purchase-money  a  con^ 
ventional  trust  that  oould  be  enforced  was  not  created,  the  same  being  within 
the  provisions  of  the  seventh  section.    lb, 

8.  There  being  no  deed  or  conveyance  of  the  l^;al  title  to  D.,  while  the  contract 
of  purchase  remahied  etzecutoiy,  no  resulting  trust  within  the  meaning  of  the 
eighth  section  of  the  statute  could  arise  in  iavor  of  G.    Ih, 

4.  An  oral  promise  by  A.  to  pay  a  debt  of  B.,  provided  C.  wUl  discontinue  a 
suit  pending  against  B.  for  its  reooveiy,  is  void,  under  the  statute  of  frauds. 
Duffy  T,  WwMehyfSl^ 

6.  An  oral  promise  by  B.  made  to  0.,  and  upon  consideration  passing  between 
him  and  C,  to  pay  a  debt  due  from  C.  to  the  plaintiff,  is  a  valid  promise,  and 
the  plaintiff  can  maintain  an  action  thereon.    Bcurker  v.  Bradl&yy  531. 

6  The  plaintiff  brought  action  for  the  non-performance  of  an  agreement  con- 
tained in  the  following  memorandum,  signed  by  the  defendants :  **  New  ToriE, 
18th  May,  1861.  We  agree  to  deliver  P.  8.  Justice  one  thousand  ISnfleld  pat- 
tern rifles,  with  bayonets,  no  other  extras,  in  Kew  York,  at  d^kteen  doUais 
each,  cash  upon  such  deliveiy ;  said  rifles  to  be  shipped  from  Liverpool  not 
later  than  1st  July,  and  before  if  possible.  W.  Bahjet  LARe  A  Co."  BM^ 
that  this  memorandum  was  a  sufficient  compliance  with  the  requirements'of 
the  statute  of  frauds  to  bhid  the  defendantb.  That  there  was  a  good  and 
sufficient  consideration  for  theb*  obligatioii,  and  that  the  plaintiff  waa  there- 
fore entitled  to  recover.    JugUc$  v.  Lcmg^  576. 

See  Contract,  "5 

STATUTE  OF  LIMITATION. 

1.  A  parol  promise  by  defendant  not  to  plead  the  statute  of  lh»itatlffi  if  plaintiff 
wUl  allow  him  Anther  time  on  a  claim  that,  is  nearly  outlawed,  does  not  estop 
the  defendant  from  setting  up  the  statate  in  a  suit  brought  upon  that  daim. 
Such  promise,  not  being  in  writing,  is  not  under  the  code  such  an  acknowl- 
edgment of  indebtedness  as  will  relieve  the  note  flrom  the  operation  of  the 
statute  of  Ihnitation.    Shapleif  v.  Abbott,  548. 

Il  4  party  may  waive  the  benefit  of  a  statute  founded  in  public  policy,  by  omH- 
tlpg  to  set  up.  the  defense  of  the  statute,  but  he  camiot  make  a  vaUd  promisa 
in  advance  to  waive  the  benefit  of  such  statute.    lb. 

^OGK  CSBTJFIGATK. 
A  certificate  of  stoc^  tranallviied.ia  Uaal^ianatAiwi^  8ktm 

T.  i^MlM0r,118. 

aUFHUaAYIX. 
t  Ortgin  and  character  of  tho  wrttjgf mijiBaga^f  ilaied.    Adtm»  r.  Ai&mi,  IIL 


INDEX.  648 

X  Ooorto  of  equity  will  not  entertain  a  petition  for  each  writ  wliere  the  par^ 
applying  therefor  has  grounds  for  a  divorce  a  mcnad  because  of  ill-treatment| 
although  she  has  conscientious  scruples  against  applying  for  a  divorce.    lb. 

SURETIES. 
See  Offioial  Bond;  Prinoipal  and  Sxtbbtt;  Promibsobt  Notb,  5;  Rbooo- 

KIZANOIL 

TAX. 
See  GoNSTrrimoHAL  Law. 

TAXATION. 

1.  An  act  of  the  legislature,  authorizing  a  town  to  raise  by  tax  a  sum  of  money 
for  the  use  and  benefit  of  a  private  educational  institution,  is  unconstitutional 
and  void.    Ourtit^  Adm.  v.  Whipple^  187. 

5.  The  fact  that  an  educational  institution  is  incorporated  does  not  render  it 
public,  so  &r  as  relates  to  the  power  of  taxation  for  its  aid.    lb. 

See  National  Bank  ;  Constitutional  Law. 

TELEGRAM. 
See  Telegraph  Company. 

TELEGRAPH  COMPANY. 

1.  A  telegraph  company,  notwithstanding  special  printed  conditions  at  the  head 
of  the  dispatch  sent,  exonerating  it  therefrom,  is  responsible  for  mistakes 
happening  in  consequence  of  its  own  fault,  such  as  want  of  proper  skill  or 
ordinary  care  on  the  part  of  its  operators,  or  the  use  of  defective  instruments, 
but  is  not,  under  those  conditions,  responsible  for  mistakes  occasioned  by 
uncontrollable  causes,  such  as  atmospheric  electricity,  provided  these  mistakes 
could  not  have  been  ascertained  and  guarded  against,  or  prevented  by  the 
exercise  of  ordinary  care  and  skill  on  the  part  of  the  operating  agents  of  the 
company.    Sweeiland  v.  lUinais,  ete.^  Telegraph  Co.^  285. 

2.  Telegraph  companies  cannot  adopt  general  printed  rules,  exacting,  as  a  con- 
dition of  sending  messages,  that  the  sender  shall  exonerate  or  release  the 
company  from  damages  caused  by  defective  instruments,  or  by  want  of 
proper  skill  in  the  operators,  or  by  their  failure  to  use  due  care.    lb. 

8.  A  condition,  requiring  a  party  who  desires  a  message  to  be  sent  with  absolute 
correctness  to  have  the  same  repeated,  is  a  proper  one,  and  where  the  con- 
dition as  to  repeating  exists,  and  is  known  to  the  party,  or  where  he  is 
bound  to  take  notice  of  it,  and  a  mistake  occurs  in  an  unrepeated  message,  the 
mere  proof  of  such  mistake,  without  some  other  evidence  of  carelessness  on 
the  part  of  the  company,  will  not  make  it  liable.  It  must  be  shown  that  the 
mistake  was  caused  by  the  fault  of  the  company.    lb, 

4.  A  telegram,  written  upon  a  printed  form  containing  certain  terms,  and  sub^ 
scribed  by  the  sender,  amounts  to  an  agreement  on  the  part  of  the  sender  that 
the  telegram  shall  be  sent  according  to  such  terms.  Wdfy.  West&m  Unicm 
Telegraph  O.,  387. 

6.  A  condition  that  a  telegraph  company  "  will  not  be  liable  for  damages  in  anj 
case  where  the  claim  is  not  presented  in  writing  sixty  days  after  sending  the 
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mespage,*'  is  neither  oontraiy  to  law,  unreasonable,  nor  contrary  to  poliiio^ 
.p<riicy.    lb, 

6.  Plaintiffs'  agent  in  Chicago  telegraphed  to  his  agent  in  Oswego  for  5,000 
Slicks  of  salt.  By  the  carelessness  of  the  operator  the  telegram  was  made  to 
read  "  casks ;"  and  5,000  casks  were  sent,  for  which  there  was  no  market  is 
0.,  and  which  were  sold  at  a  loss.  In  an  action  against  the  telegraplf  com- 
pany for  damages  arising  from  the  mistake, — BMy  that  the  measure  of 
damage  was  the  difference  between  the  market  value  at  O.  and  at  C,  togethet 
with  the  cost  of  transportation  from  O.  to  C.  QBOYKRyJ.ydmenherUe,  Leonard 
▼.  The  New  Tork^  etc,  Telegraph  Co.,  440. 

Beldy  also,  that  the  failure  of  the  plaintiffs*  agent  at  Oswego  to  attempt  to  with- 
draw the  shipment,  on  learning  the  mistake,  after  the  goods  had  been  shipped, 
and,  as  he  supposed,  had  actually  gone,  but,  in  fiu:t,  as  afleward  appeared, 
before  they  had  gone,  was  not  such  legal  negligence  as  would  prevent  the 
t)laintiffs*  recovering.    lb. 

Per  HxTiirr,  J.  Where  a  tele^j^ph  company  receives  a  message  to  be  transmitted 
to  a  point  beyond  its  own  line  and  on  a  connecting  line,  it  undertakes  for 
care  and  attention  in  transmitting  it  over  its  own  line,  and  for  its  prompt 
delivery  to  a  competent  and  responsible  company  for  further  transmission. 
When  so  delivered  its  liability  terminates,  and  that  of  the  receiving  company 
begins. 

A  telegraph  company  is  not  liable  as  a  conmion  carrier,  but  oxd^  for  npnt  q" 
proper  care  and  attention.    Tb. 

TENURE  OP  OFFICE. 

1.  The  Pennsylvania  legislature  established  the  twenty-ninth  judicial  district^ 
by  act  of  28th  February,  1868,  under  which  act  J.  G.  was  elected  and  com- 
missioned president  judge  of  the  district.    By  an  act  passed  Man;li  16th, 

'  1869,  the  former  act  was  repealed,  and  the  district  was  abolished.  Ildd,  that 
the  act  of  1869  was  invalid,  as  being  an  attempt,  substantially,  to  abolisli  the 
office  of  president  judge  of  the  twenty-ninth  district.  CommonweaWi  ▼. 
Gamble,  422. 

2.  The  term  of  the  judicial  office  is  fixed  by  the  constitution,  and  it  is  beyond 
the  power  of  the  legislature  to  diminish  it.    lb. 

8.  The  powers,  authority  and  jurisdiction  of  an  office  are  inseparable  from  it. 
The  legislature  may  diminish  the  aggregate  amount  of  duties  of  a  judge,  by 
the  division  of  his  district,  or  otherwise,  but  must  leave  the  authority  and 
lurisulction  pertaining  to  the  office  intact    lb, 

TESTIMONY. 
See  Slandeb. 

TONNAGE  TAX. 
Bee  CoKsnTunoKAii  Laws,  17»  85. 

« 

TRANSFER  OF  CAUSE. 

1.  An  order  of  a  state  court,  transferring  a  cause  to  the  federal  courts  under  the 
'  act  of  congress  of  March  2, 1867,  is  an  appealable  order,  and  the  State  ooorti 
^  kiave  jurisdiction  to  hear  and  determine  the  appeal.    AkeHy  v.  FtZoi,  168^ 
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1.  Wbiere  there  has  been  a  trial  in  an  action  at  law,  or  a  final  hearing  in  a  court 
of  equity,  and  an  a^lndication  upon  the  merits,  it  is  too  late  to  remove  the 
cause  into  the  federal  court  under  said  act,  notwithstanding  the  fact  that  the 
Judgment  may  have  been  reversed  on  appeal  and  the  cause  remanded  for  new 
trial  or  further  pioceedhigs.    lb, 

TRIAL  BY  JURY. 
See  Refbbibnob. 

TRUSTS. 

I  Where  a  trust  results  by  operation  of  law,  as,  for  instance,  where  then  Is  a 
devise  or  bequest  to  a  person  ^  upon  trust,**  and  no  trust  is  declared,  etc.,  in 
such  cases  the  trust  results  to  the  heirs  at  law  or  personal  representatives,  and 
extrinsic  evidence  will  be  rejected.    Baylor  v.  PCotnd,  84. 

2.  Where  one  known  to  be  a  trustee  pledges  that  whicn  is  known  to  be  trust 
property,  to  secure  his  own  debt,  the  act  is  ^pfriima  fa43ie  unauthorized,  and  it  is 
the  duty  of  him  who  takes  such  security  to  ascertain  whether  the  trustee  has 
a  right  to  give  it    Shaw  v.  Spenoer^  116. 

8.  Where  one  holding  certificates  of  stock  in  his  name,  as  "  trustee*'  pledges  the 
same  as  security  for  his  own  debt,  the  term  "  trustee  *'  is  a  sufiScient  notice  of 
a  trust,  and  the  pledgee  who  takes  the  certificates  without  inquiry  does  so  at 
hisperlL    lb. 

4  The  owner  of  stock  certificates,  fraudulently  pledged  by  one  holding  them  as 

trustee,  is  not  estopped  firom  claiming  them  of  the  pledgee  by  standing  by, 

after  having  notified  the  pledgee  of  his  claim  and  demanding  the  stoclc,  and 

without  protest  witnessing  the  pledgee  pay  an  assessment  theretofore  made 

on  the  stock.    lb. 

See  Statutb  of  Frauds,  2  8. 

TRUSTEE. 

Trustees  holding  notes,  given  by  other  parties  for  the  benefit  of  a  railroad  cor- 
poration, cannot  refuse  to  surrender  such  notes  to  the  beneficiary,  simply  on 
the  ground  that  a  condition  named  in  such  notes,  the  &ilure  to  comply  with 
which  would  render  them  void,  had  not  been  complied  with.    D€B  Moinet 

VaOey  RRy.  Qroiff,  256. 

See  Trusts. 

USAGK 

To  permit  usage  to  govern  and  modify  the  law  in  relation  to  the  dealings  of 
parties,  it  must  be  uniform,  certain  and  sufficiently  notorious  to  warrant  tht 
legal  presumption  that  the  parties  contracted  with  reference  to  it    CUtktni 

VENDEE. 
See  Deed,  2. 

VENDOR  AND  PURCHASER 

II  a  vendee  allow  a  vendor  to  remain  in  possession,  or,  after  a  formal  delivery 
Immediately  restore  the  possession  to  him,  and  he  afterward  sell  and  deliver 
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the  goods  to  a  fono  fin  purchaser  for  value,  'without  notloe  of  li»  prier  sal«^ 

Budi  purchaser  ]s  entitled  to  the  goods  against  the  flnrt  Tendee  and  all  ohtfm- 

ing  under  him.    Tkuk  y.  Bf^y  898. 
This  rule  depends  upon  neitiber  the  statute  18  fflis.  eh.  y^nfst  statute  87  Elia.  ch 

It,  but  upon  the  circumstance  that  the  yendee,  hj  8u£Mng  the  yendor  to 

remain  in  possession,  enabled  him  to  commit  a  fraud  upon  innocent  third 

persons.    Ih. 
The  rule  of  law,  that  the  retention  of  possession  of  personal  property  is  ooa> 

dusiye  evidence  of  a  colorable  sale,  is  a  rule  of  policy  required  for  the  pre- 

Tention  of  fraud,  and  is  to  be  infleziblj  maintained.    i& 

VERDICT. 
Bee  JuBT. 

YESSEL& 
Bee  LxBH. 

WAIVER 
Bee  Btatutb  LnoTATiozr. 

WAREHOUSEMEN. 

1.  Warehousemen  are  responsible  for  due  care  in  storing  the  goods  intrusted  to 
them  in  a  place  of  reasonable  safety,  and  are  to  be  chaiged  only  upon  proof 
of  their  own  n^ligence,  or  that  of  their  senrants  in  the  course  of  their 
employment    Aidrifik  y.  Bo9t(m  and  Worcester  BaHroad  Co,y  76. 

8.  Where  servants  of  warehousemen  are  present  during  the  destruction  of  the 
warehouse  by  fire  in  the  night-time,  their  n^lect  to  remove  goods  firom  the 
warehouse  is  not  such  negligence  as  will  chaige  the  warehousemen,  unless  it 
be  shown  that  such  was  a  part  of  the  service  for  which  the  servants  wen 
engaged.    Ih, 

WARRANTY. 
Bee  OovEHANT  of  Titlb  ;  Insuranob,  4, 5 ;  Balb  of  Labdi 

WIFE. 
Bee  DowKu 

WILL. 

1.  The  heir  is  always  to  be  favored  at  law,  and  not  to  be  excluded  on  mere  ooii> 
Jecture.  On  the  contrary,  there  must  be  satisfactory  evidence  of  an  intention 
to  give  a  beneficiary  interest  to  the  devisee.    Baylor  v.  Ffaine^  84. 

S.  Where  a  gift  is  to  take  efiect  in  possession  immediately  upon  the  death  of  the 
testator,  words  of  survivorship  refer  to  that  time.    Braneon  v.  EOEL,  40. 

Z,  Where  the  gift  is  not  immediate,  there  being  a  prior  life  carried  out,  but  wofda 
'of  perpetuity  qualiQr  those  of  survivorship,  the  survivor  will  not  take  the 
whole  gift  to  the  exclusion  of  the  heirs  or  representatives  of  his  co-]^f(ale6b  A. 
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4  The  burden  iion  the  proponent  of  a  will,  not  only  to  prove  the  dneexeoatioii 
theroof,  bat  ftlao  the  teHMMOtaiy  capedly  of  the  testator.     RWwi  ▼.  Jfa6- 

Bee  Evii>jiHUB|  6L 

WITNB8& 
Bee  Slassbe. 

WRONG  DELIVJEKY. 
Bee  OoMMOii  Oabsibb,  Uk  U 
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